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Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

ST SPISr 39Tf/ 9f 31Pf/ '34lTh/ 11I'1 3199, ti'ST 3c'AI c'1/ I't/41 l41Il, 

i"ile / "1141'14R /aTiiftaTiTl TTT 1fIcl "iiO 4 i iflifSr: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 
'14i'tciI & IIii) SrrSrT*'A'ii /Name & Address of the Appellant & Respondent :- 

M/S Mehul Geo Projects LLP, Plot No. 455Ward 3/B Adipur, Gandhidham 

r 3nar(sPttsr) st ltr  11dklci rt4 if  Ttil'sikl /Ttil FTISrt{ iT'11PT lep Sr•T 15cl1 l/ 
Any person aggrieved by this Order-in-Appeal thay file an appeal to the appropriate authority in the following 
way. 

il 41I "{ 4'dI4 c'1l 1Sr dl'l  3f'tt41-Sr iiiIil's"i 'Aid &ltSr, l-1 'c'I 3ttll'ldH ,1944 4it tlTtT 353 f iftPhT 
tf,j at 11'rcr, 1994ttlii 86 IIIcl l 4 I TTTrSrt* 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
0! the Finance Act, 1994 an appeal lies to:- 

iiff iiSTST1 1tTTflft 41i.o 9)c'Sr,., rsr 31'ftsftat.-Tf raf'tfk a,  
TfTl/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

'R 
TiflJSrttST1ll1 ,$lffiTST41Ic,fl r3PTlat13tTT- otSrit.,iI4l '1IlJI/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, 
Bhaumah Bhawan, Asarwa Ahniedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

srrf'rsfpr n TftilrfUr T[Sr51 ipft5r 9Sr 't&l 1Io tSr c'4IC 5Sr (5 ST)114Hl414I, 2001 fp 
'A'1 EA-3 t T Ts'll'il 'STrf 1  I '!- 1 SrH TSrTaT, "1 I4IC 9 Sr t 11TT 

9T,'1T541la Tl ,5 MIA fhlS1T5041NA Sr'.ftlSr 3t5T4T501IIa TTT Sr3SrI'fSr 
it4T 10 000/ '1ST STT ll1tiliftSr lH  SJ5Sr iu rti tttffr aj rmr, atfirr stiflat 

9TT Sr f1S41 'f ii4[i.is tiw ig  ds iSrr i'aiIte 41ti'a m1.ei 'ii.ii atrfp I 
 Sr liI '4Tf*TT SriT fftt 3Uft4t'T 1Tz1TftSr'ir $ a1IaI 1SrSr I flT°F 31Tit (J 3(fSr1) fi'  31TSr 

1Sr "1411 't1I SrtTlT 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one Which at least should be 
accompanied . by a fee of Rs. 1 000/- Rs.5000/-, Rs.10,000/- where . amount of 
dutydemand/interestJpenalty/refund is u_pto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favqur of Asst. Registrar ol' branch of any nominated pubhc sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tnbunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/- 

spfofp l TI urSratr spltST, 1di a lde/!,1994 $t ifJT 6Cj)Sr itSriflr 11l4141Ic'll, 994, 1de41  9U)li  cicI Iailkci 
TSr S.T- Sr Jt rf STt Sri!T WTTft TSr PTilTif 41  5lTSrST SrW, it'fiat  i41 ¶, att 'Aid Wrat Sr iio Sr ( tSr 'A1 

'A41If1cl idi iii) SlIST 5'-!1 4 SrSr ST Sr' TSr tttlt ITt, "II PEl1SrSr )1t  i4TT,' 41Il K't i1TTr31t cl4llefl SrTlT9T,4q 5 '1I'1 U 
Srir,5 c'lIa '4q TT 50 'iiu "1'.' SrSr 5TSrT 50 "iiu 'i'. iffit lii' SrT'1T: 1,000/-  5,OQO/- '-e iT'.nT 10,000/- 'i Sri' 

lSr'141I Srt1Il llTif ST- r5pJSTlST,SrSTlTt flSTi T4tTIAI 1iIe'b 
41ilfll.ji tSr Sr di TU 'fI/ 1tiIIcl 'Sr 1'1e RT1+e1 "Ii'iI 'ifv I  STSrfitir i'te Sri '4Sr9TST Sr 3ST 1111u1 ' i'ii il "iI 

aif1lr ir'MPT 'S1TSTtSrT'Sr lloAI )TtT I PT°r alr ( t) f s-'TST ITPT 500/- ?'4' Sr fsriftr   i iii 
lll 1/ 

Fhe appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the .Appellate Tribunal Shall be filed 
in quadraplicate m Form S.T.5 as prescribed under Rule 9(1] of the Service lax jules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one 01 which shail be certified copy) and should be 
accompanied by a fees of Rs. 1000/- Where the amount of service tax & interest demanded & pena,lty levied of 
Rs. 5 Lakhs or less, Rs.5000/- •where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lalchs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favopr of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(j) (  itflfiim,1994 t tTm 86 t -1Trif (2) ri  2A) T  i4) ii  likI) 1994 firi 9(2)  tr 
9(2A)cli )t1r'A  S.T.-7rr TT141'4i-t, .,it41'4 rqi 
crrftit uftii ciu (39 Z TT 'f1 'iiiiF1ci 'i-fl iic'o r n-i ii-r ciii it sri  iirit qi jc-i/ 
itI)4lq n if 'rtir-i   ikir r'iuit - ti4) I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise!  Service Tax to file the appeal before the Appellate Tribunal. 
)l4u QFit, jc-i titUiIt 3I'lcTh4 TT%ctul (4 f'11'f 4iiii tc'4I jc't 3IItifir 1944*'titlTr (ii) 351 Ii 3(i4t, zift fft tflfiit, 1994t 51171 83 i i)ci1i  ii 9TiKt Tr, 71t 11r4i iRt ii)c4)  ufititur 

ci c'n' 1/'icii it7 IIT1T it 10 1iirit (10%), 'ici ThiTTT 1T)9T IciuIi,i , T rf9T, ita'cl 1I19T lIIcl *, itT 
T,it Tii4i --rfcii.t ciic41 sfftitir 1itrra  

 iii4i " RI jitit"1lci 91Tt* 
(i) 511 t11it3lc141aH 
(ii)  
(iii) T1l41icfl 63titT1itit4a4i 
- T smi 'Aie171iT (1i 2) ssftfltitit 2014 fft wflaftit fitrf 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

1T5T d I . t9it%TUt 511itiT: 
Rev slorl. appicatig.n to_Gqye.rnmen çf india: 

rtTts1'JNiHsl Iciici'ci 4U4cii it e1I 5jc-i  iTflfi71ir,l994 t 51TIT 35EE  iw cIIcI31"1 ri1it, 
i1Tl5T *1 al , TfhTUF 55 s, ci 11t ci 5, j 'i -5 51T1T, t'ft it)17, i&itT 'T STitit, ci ci S i1T4, 'r faft- 110001, t 
cu-u T1Tu I . 0 

A revision spplication lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
11000 F, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

dci ft#t 'sciici TiTi, aciuci fift dci itrfiftaiici iuiici siici llTulitft5rnr av'i irrf  
(i) Ti1iI,'4I4l,j it ui iTT RiTft i171T 11T i17tTu it it71 it ucicici'iu i 1ft iuu in 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) inr ciu  Raft  rr it dIc-i1f'Jl fcnj  1-nc-i 'i7 wtiraftzr eus sjc-a iiiii f 
FiT cI Tsit t4i41I/ 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii)  

(iv) Rfit'4l5itqu'ici 5tiT iititT1I at ic4uI a.. WIt ilf 1Titiaff4u171itI5fdI.'5 *sfri#suar 
itr3fl(3trrTrfci irftflltiriT(n" 2),199 t5TrTF 109TnTR titiiflu 5t15I II1t'ViTTciis irqTfi 

Ciedit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) u.Tcs i firt'.u'ii i5iTTEA-8', itTtit tit3c'415.i 5jc-'S (3 F) cfl,2001,itfllll9itilCI4ci 1P)*, wr 
iiti it 1[ >.PP]1 it 3 T1Ti 31c1Id i.-)) TfT! I '1 ct 3lI"lS'l it iTTit 1-1,ci 3I1itF it iaft5F 5ffin4 F I1iTF ilcill 4t itj4) 1tT9 1711 
tititdcMIj1t,1944Tt35-EEitccR51Tft'iti I14flitiTT5at itsl 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of LEA, 1944, under Maior Head of Account. 

(vi) rjrftsrir 3iis.i 5iTit 14ci RsiThr sic-a sisis4'i ci'fl wrfic I 
317141c-15I Tit1itcil'CI iTTit tCI'4i 200/- itT31T5T ?4T '41I'  3t1Ti1  CIci1 l,411itciI'.3 W'iTlSI Tr"ui 
1000-/iTuTnrRsiaTr9 0 
The revision appjication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) itRnssra cii . it 1ciaaksrl1I1sjc-T1TciTit 
 titiiinrRcii cuciil /Incase 

if the order coyers variousnumbers of order- in Origmal, fee for each 0.1,0. should be paid in fiie.aforesaid 
manner, not withstanding the fact that the one appeal to  the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

(E) a-si4sftfl -ic-iq sfftl-Ririt, 1975, 399t-I k itip'ITT ir siiksr Tit n4lici 35SF '4?t 'AI s Rsñfrit 6.50 'Tk itT "ilsicis 
f)Rciiii TF9T'5TfttI / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 4)411 s, kaftir euis ii) titiitR afJsftii ci1T5Tf IT ('tk fkfti) 115411c4c1'I, 1982 iT itfi11 ITit 7111 fiTRTit iiiiiaff t 
ci)dIcici 'tc CII f t3TfttiTiT51titt1 RCII "lid' l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Procedure) l'ules, 1982. 

(G) ci  spftsffir sTfttstrft sit  inftsrnrfttrsr a i ztstfitsr q I M, Rctsr 4tt ci cflci ci ci 'A I scriaf f) , spftsçj"4f Rimifit usci I 

www.cbec.gov.in  sit IWF I J , 0 - 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authonty, the 
appellant may ref'er to the Departmental website www.cbec.gov.in. 

(C) 

' cM IS Ic-d itt T1Tit Ru f .i i S1TIIL it CII il', '-1 '41 ci iTT 1it st cii ci I itiTT *1 / 
In case orgoods exported outside India export to Nepal or Bhutan, without payment of duty. 



Appeal No: V2/4/GDM/2020 

:: ORDER-IN-APPEAL::  

M/s Mehul Geo Projects LLP, Plot No. 455, Ward 3/B, Adipur, 

Gandhidham (hereinafter referred to as "Appellant") filed Appeal No. 

V2 / 4 /GDM/2020 against Order-in-Original No. 08/UrbanRef/ 19-20 

dated 16.12.2019 (hereinafter referred to as 'impugned order') passed by 

the Asst. Commissioner, Central GST & Central Excise, Urban Division, 

Gandhidham (Kutch)(hereinafter referred to as 'refund sanctioning 

authority'). 

2. The brief facts of the case are that the Appellant had filed a 

refund claim application dated 18.09.20 19 for Rs. 6,15,051/- regarding 

excess payments made to the Government on account of Service Tax on 

Works Contract Services for the period from April to June, 2017. The 

payment has been made by the appellant as per the applicability of 

Service Tax during the relevant period on Works Contract Service. The 

refund claim was filed on the ground that reconciliation of books of 

account with Service Tax returns for the aforesaid period revealed the 

income reported in the Service Tax returns for the relevant period was 

higher, resulting in excess payment of Service Tax. The refund 

sanctioning authority rejected the refund claim on the ground that the 

refund application filed by the appellant under Section 11 B of the 

Central Excise Act, 1944 (hereinafter referred to as 'the Act')was time 

barred as the same has been filed on 18.09.2019 whereas the appellant 

has paid the service tax for the period on 24.08.20 17. The refund 

sanctioning authority held that the appellant is not eligible for refund 

of Rs. 6,15,051/- as the refund claim was neither in accordance with 

the provisions of Section 70(1) of Finance Act, 1994 nor with the 

provisions of Section 11 B of the Act and Rules framed thereunder as 

applicable in the Service Tax matters. 

3. Aggrieved, the Appellant has preferred appeal, inter-alia, on the 

following grounds: - 

3.1 That the refund claim was rejected on the ground that the provisions 

of Section 11 B of the Act read with Section 83 of the Finance Act, 1994 

reqpired the appellant to file the claim within one year from the relevant 

date whereas the appellant filed the claim on 18 09 2019 for claiming 
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AppeaL No: V2/4/GDM/2020 

refund of Service Tax paid on 24.08.2017, i.e after expiry of one year. 

3.2 That the provisions of Section 70(1) of the Finance Act, 1994 is not 

applicable to the cases involving amount paid under mistake of law; that 

legal position flowing amongst large number of judicial pronouncements is 

that where any amount is paid under mistake of law, the same would fall 

outside the purview of Section 1 lB of the Act and must be returned. 

3.3 That they relied upon the case of Commr. of C.Ex. (Appeals), 

Bangalore Vs KVR Construction, 2012 (26) S.T.R 195 (Kar.) which has 

been upheld by the Hon'ble Supreme Court. 

3.4 That the reference made by the adjudicating authority to the 

provisions of Section 70(1) of the Finance Act, 1994 and Rule 6(4) of 

Service Tax Rules, 1994 is extraneous and inapplicable to the facts and 

circumstances where there is no dispute about excess payment made; 

that none of the provisions spell out that failure to observe any or all of 

them would result in automatic and absolute appropriation of the excess 

amount at the hands of Government, therefore denial of the excess 

amount is devoid of law and must be quashed and set aside. They have 

prayed to allow the appeal. 

4. In Hearing, Shri Vikas Mehta, consultant appeared on behalf of the 

appellant and reiterated the submission of, appeal memo and also 

produced additional submissions dated 20.02.2020 and requested to 

allow the appeal. 

5. I have carefully gone through the facts of the case, the impugned 

order, and written submissions made by the Appellant. The issue to be 

decided in the present appeal is whether the impugned order rejecting 

refund claim of Rs. 6,15,051/- is correct, legal and proper or not. 

6. On going through the records, I find that the appellant had shown the 

taxable value under Works Contract Service as Rs. 10,34,87,412/- instead 

of Rs. 9,32,36,492/- in their Service Tax Return for the period April to 

June, 2017, owing to which, an excess payment of Rs. 6,15,051/- had 

taken place for which the appellant had filed a refund application on 

18.09.20 19. The refund claim was eventually rejected by the refund 
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Appeal No: V2/4/GDM/2020 

sanctioning authority observing that the claim is neither in accordance 

with provisions of Section 70(1) of the Finance Act, 1994 nor with 

provisions of Section 1 lB of the Act and Rules. 

7. I find that the appellant has contended that the provisions of 

Section 70(1) of the Finance Act, 1994 and Rule 6(4) of the Service Tax 

Rules, 1994 are not applicable to the cases involving amount paid 

under mistake of law. 

In this regard, I observe that the appellant had erroneously paid 

Service Tax amount of Rs. 6,15,051/- and shown this excess amount of 

works contract receipt in their ST-3 returns due to arithmetical 

mistake. I note that the refund sanctioning authority has also not 

disputed on that. Hence, I find that the provisions of Section 70(1) of 

the Finance Act, 1994 and Rule 6(4) of the Service Tax Rules, 1994 are 

not applicable in the instant case. 

8. The issue that arises for consideration in this Appeal is, whether the 

limitation provided for under Section 1 lB of the Excise Act for claiming 

refund before the expiry of one year from the relevant date, would be 

applicable or not to the application filed by the Appellant. 

The claim for refund of service tax paid by the Appellant has been 

rejected for the reason that it was not made before the expiry of one 

year from the relevant date. I find it would, therefore, be appropriate to 

reproduce section 1 lB of the Act, which reads as follows 

SECTION [1 lB. Claim for refund of [duty and interest, if any, paid 

on such duty]. — 

(1) Any person claiming refund of any [duty of excise and interest, if any, 

paid on such duty] may make an application for refund of such [duty and 

interest, f any, paid on such duty] to the [Assistant Commissioner of Central 

Excise or Deputy Commissioner of Central Excise] before the expiry of [one 

year] [from the relevant date] [[in such form and manner] as may be 

prescribed and the application shall be accompanied by such documentary 

or other evidence (including the documents referred to in section 12A) as the 

T applicant may furnish to establish that the amount of [duty of excise and 
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interest, if any, paid on such dutyJ in relation to which such refund is 

claimed was collected from, or paid by, him and the incidence of such [duty 

and interest, if any, paid on such duty] had riot been passed on by him to 

any other person: 

Provided that where an application for refund has been made before the 

commencement of the Central Excises and Customs Laws (Amendment) Act, 

1991, such application shall be deemed to have been made under this sub-

section as amended by the said Act and the same shall be dealt with in 

accordance with the provisions of sub-section (2) substituted by that Act:] 

[Provided furt her that] the limitation of [one year] shall not apply where any 

[duty and interest, if any, paid on such duty] has been paid under protest. 

The relevant date has been defined in the Explanation to Section 

1 lB of the Act to mean, amongst others, the date of payment of duty. 

8.1 I find that, the Hon'ble High Court of Karnataka in the case of 

Commissioner of Central Excise (Appeals), Bangalore Vs KVR 

Construction as reported in 2012(26) S.T.R 195 (Kar.) has observed that, 

service tax was paid by the assessee under a mistaken notion that it was 

liable to pay, though it was not liable to pay by virtue of a Circular dated 

17 September, 2004 and, accordingly, a refund was sought. The 

Karnataka High Court examined whether Section 1 lB of the Act would be 

applicable if the amount was paid under a mistaken impression that it 

was liable to be paid. The High Court found that Section 11 B of the Act 

refers to a claim for refund of duty of excise only and does not refer to any 

other amount collected without authority of law. Thus, it was held 

that section 1 lB of the Excise Act would not be applicable. The relevant 

observations are as follows 

1118.  From the reading of the above Section, it refers to claim for refund of 

duty of excise only, it does not refer to any other amounts collected 

without authority of law. In the case on hand, admittedly, the amount 

sought for as refund was the amount paid under mistaken notion which 

even according to the department was not liable to be paid." 

[Emphasis supplied] 

This case was maintained by the Hon'ble Supreme Court in 2018 (14) 
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GSTL J70. The Supreme Court, on 11th July, 2011, dismissed the Special 

Leave Petition filed by the Department, against the judgment of the 

Karnataka High Court. 

8.2 I find that the same view was taken by the Hon'ble Madras High 

Court in M/s 3E Infotech Vs CESTAT, Chennai as reported in 2018(18) 

G.S.T.L. 410(Mad.) on 28.06.20 18 wherein it was observed that: 

"13. On an analysis of the precedents cited above, we are of the opinion, 

that when service tax is paid by mistake a claim for refund cannot be 

barreck by limitation, merely because the period of limitation 

under Section 1 lB had expired. Such a position would be contrary to the 

law laid down by the Hon'ble Apex Court, and therefore we have no 

hesitation in holding that the claim of the Assessee for a sum of Rs. 

4,39,683/- cannot be barred by limitation, and ought to be refunded." 

[Emphasis supplied] 

8.3 Further, in the case of M/s G.B. Engineers Vs Union of India, the 

Hon'ble Jharkhand High Court as reported in 2016 (43) S.T.R. 345 (Jhar.) 

on 06.04.2016 observed that when the amount is not paid under the 

provisions of the Act or the Finance Act, then if the amount is paid under 

a mistake, the same cannot be retained by the Government and the 

provisions of Section 1 lB of the Act cannot be applied. The observations 

are as follows: 

"9. Section 1 lB of the Central Excise Act to be read with Section 83 of 

the Finance Act, 1994 are not applicable to the facts of the present case 

because, the amount paid by the petitioner is never under the Central 

Excise Tax nor under the service tax when there is no liability to make 

the payment of the amount and under the mistake of facts or under 

mistake of law or under both if any amount is deposited by the 

assessee, the same cannot be retained by the Union of India under the 

one or other pretext when a service provider is not liable to make 

payment of the service tax and if zny payment is made, it cannot be 

covered under Section 1 lB of the Central Excise Act to be read 

with Section 83 of the Finance Act, 1994." 

[Emphasis supplied] 
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8.4 Further, the Hon'ble Bombay High Court in the case of M/s 

Parijat Construction Vs Commissioner of Central Excise, Nashik on 

13th October, 2017 clearly held that when service tax is paid, even 

though it is not leviable, the provisions of section 1 lB of the Excise Act 

would have no application. 

9. Thus, it is clear from the aforesaid decisions that when service tax 

is not leviable, but it is deposited mistakenly by the Appellant, the 

provisions of section 1 lB of the Act relating to limitation would not be 

applicable. Therefore, the order passed by the refund sanctioning 

authority cannot be sustained and it is, accordingly set aside. 

10. Further, I find that the appellant vide letter dated 18/9/2019 and 

04.12.2019 have submitted to the refund sanctioning authority that 

they have neither carried forward any ITC nor filed Trans-i. The refund 

sanctioning authority has also not raised any query in this regard. 

10. 1 I also find that the case laws relied upon by the appellant are 

squarely applicable to the present case. 

11. In view of the above discussion supported by the judicial 

pronouncements, I set aside the impugned order and allow the appeal of 

the appellant. 

csf 1 flfcpl PckI 3t)cd dJfl ujfcjj 

11.1 The appeal filed by the Appellant is disposed off as above. 

  

  

(Gopi Nath) 
Commissioner(Appeals) 

By R.P.A.D.  
To, 
M/s Mehul Geo Projects LLP, 
Plot No. 455 Ward 3/B, 
Adipur, Gandhidham. 
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