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:: ORDER-IN-APPEAL::  

M/s. TPL Plastech Ltd., Survey No. 217/2, Village — Kotda, Kutch, Gujarat 

(hereinafter referred to as 'Appellant') has filed the present appeal against Order-In-

Original No. 08IRefundI2019-20 dated 25.09.2019 (hereinafter referred to as 'the 

impugned order'), passed by the Assistant Commissioner, CGST Division, Anjar-

Bhachau, (hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case in brief, are that the appellant had filed an application for 

refund of Rs. 2,78,795/- being the amount of service tax paid towards Ocean Freight 

under reverse charge mechanism on Imported Consignments on 09.05.2018 & 

11.06.2018 after implementation of GST. The appellant was eligible to take Cenvat 

Credit before GST era; but after implementation of GST they could not take the credit of 

the service tax paid by them; therefore, appellant have filed refund claim under Section 

142 sub section (3) of CGST Act, 2017. 

2.1 The adjudicating authority vide impugned order rejected the refund claim on the 

basis that refund claim does not cover under the provisions of Section 11 B of the 

Central Excise Act, 1944 and Rules framed thereunder as applicable in the Service Tax 

matters and also not covers under the provisions of the CGST Act, 2017. 

3. Aggrieved, the appellant preferred the present appeal, interalia, on the 

following grounds: 

(i) The Adjudicating Authority has erred in laws as well as on fact by not 

considering that appellant has paid Service Tax on ocean freight 

towards transportation of goods from place outside India up to customs 

station India in accordance with Service Tax Rule 2(1)(d)(i) which is 

inserted vide Notification No. 16/2017-ST dated 13.04.2017. Service 

Tax paid on ocean freight was well covered under the definition of 

Input Service as defined in erstwhile Cenvat Credit Rule 2(1). 

(ii) Service Tax paid under Reverse Charge Mechanism before appointed 

day i.e. before GST roll out, Cenvat Credit could be easily availed on 

the basis of tax paid challan as per Cenvat Credit Rules. 

(iii) Service Tax paid under the reverse charge on ocean freight were paid 

by the appellant in May-2018 and June-2018, when Cenvat Credit 

Rules, 2004 were not in force and accordingly, Cenvat credit has not 

accrued before the appointed day, the Appellant can not avail the 

Cenvat credit, hence the claim of refund of Cenvat credit fi d. 

Page 3 of 9' 
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(iv) The finding of the refund sanctioning authority that no CENVAT credit 

under Cenvat Credit Rules, 2004 was admissible since Service tax on 

Ocean Freight have been paid after supersession of Cenvat Credit 

Rules, 2004 is not legally tenable in view of saving clause contained in 

Section 174(2)(c) of CGST Act, 2017 which specifically provides that 

repeal of Central Excise Act, 1944 shall not affect any right, privilege, 

obligation, or liability acquired, accrued or incurred under the said act. 

(v) Since during post GST period, except through Trans-i, there is no 

provision to avail Input Tax Credit in Electronic Credit Ledger, in order 

to upheld the right of availing eligible Cenvat Credit under erstwhile 

law, procedure to refund the eligible Cenvat Credit in cash is laid down 

Section 142 (3) of CGST Act,2017. In Section 142 (3) it is very clear 

that any claim of refund filed before, on or after the appointed date 

towards refund of Cenvat Credit, duty, tax, interest or any other 

amount shall be disposed of in accordance with the provisions of 

existing laws & any amount eventually accrued to be paid in cash only. 

(vi) As per Section 11B(2)(c) of Central Excise Act, 1944 any amount 

attributable as credit towards duty paid on excisable goods used as 

inputs are entitled for refund. Similarly, service tax paid on ocean 

freight towards transportation of goods viz, inputs is well covered 

under the definition of input services as per Rule 2(1) of Cenvat Credit 

Rules, 2004 and the amount constitutes eligible credit for refund under 

Section 11 B(2)(c) of Central Excise Act, 1944. 

(vii) That simply because Section 142(3) of the CGST Act, 2017 does not 

clearly mention about payment made whether before or after the 

appointed day, it cannot be presumed that it only deals with payment 

made prior to the appointed day. Moreover, there is no bar under the 

said Section for claiming refund in respect of which duty or tax which 

has been paid after the appointed day. If the intention of legislature 

was to cover only those cases for which payment would have been 

made prior to the appointed day, the expression "paid under the 

existing law" appearing in Section 142(3) of the CGST Act, 2017 

would have been worded as "paid under the existing law prior to 

appointed day". In absence of such a wording, it cannot be presumed 

that it only deals with the payment made before the appointed day, the 



e 

Appeal No. V2/1 11/GDM/2019 
Appeal Filed by M/s. TPL Plastech Ltd' 

5 

expression "paid under the existing law" referred in Section 142(3) of 

the CGST Act, 2017 needs to be interpreted to include "amount paid 

after the appointed day" and refund of service tax paid on ocean 

freight paid under reverse charge mechanism needs to be granted in 

terms of Section 11 B of the Central Excise Act, 1944 read with Section 

142(3) of the CGST Act, 2017. Appellants rely on case laws registered 

in the case of Mohit Minerals Pvt. Ltd. versus Union of India registered 

as (1) 2018 (10) GSTL (424) (Guj) in Gujarat High Court. 

4. Hearing was attended by Shri Kamlesh G. Mehta, authorized signatory of the 

appellant who reiterated Grounds of Appeal memo and requested to consider their 

written submission and allow the appeal on merit. 

5. I have carefully gone through the facts of the case, the impugned order, grounds 

of appeal memorandum and wriffen submissions made by the Appellant. The issue to 

be decided in the present appeal is whether the impugned order rejecting refund claim 

of Rs. 2,78,795/- is correct, legal and proper or not. 

6. The undisputed facts of the case are that the Appellant had paid Service Tax on 

ocean freight towards transportation of goods from place outside India up to 

customs station India in accordance with Service Tax Rule 2(1)(d)(i) which is 

inserted vide Notification No. 16/2017-ST dated 13.04.2017 after implementation of 

GST i.e. 1.7.2017. Service Tax paid on ocean freight was well covered under the 

definition of Input Service as defined in erstwhile Cenvat Credit Rule 2(1). 

Subsequently, the Appellant filed refund claim of Rs. 2,78,795/- under Section 11 B of 

Central Excise Act, 1944 read with Section 142(3) of the CGST Act, 2017, in 

respect of Service Tax on ocean freight so paid. 

6.1 The refund sanctioning authority rejected the refund claim on the ground that 

Service Tax on ocean freight were paid from May-2018 to June-2018, when Cenvat 

Credit Rules, 2004 were not in force and hence, Cenvat credit has not accrued 

before the appointed day; that the Appellant had paid Service Tax on ocean freight 

under Reverse Charge Mechanism which does not appear to be covered the 

definition of existing law for the transition provisions. 

6.2 The Appellant contended that Section 174(2)(c) of the CGST Act, 2017 

specifically provides that repeal of the Central Excise Act, 1944 shall not affect any 

right, privilege, obligation, or liability acquired, accrued or incurred under the said 

àct;.that transitional provision contained in Chapter XX of the CGST Act, 2017 does 

not provide any time limit for which it will be operational; that the expression "paid 

under the existing law" referred in Section 142(3) of the CGST Act, 2017 needs to 

be interpreted to include "amount paid after the appointed day" ar refund of 
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Service Tax on ocean freight paid by us under the RCM needs to be granted. 

7. I find that the Appellant had availed services of ocean freight towards 

transportation of goods from place outside India up to customs station India in 

accordance with Service Tax Rule 2(1)(d)(i) which was inserted vide Notification No. 

16/2017-ST dated 13.04.2017 in pre-GST period i.e. before 1.7.2017 without payment 

of Service Tax at the time of availing services. The Appellant had voluntarily paid 

service tax on ocean freight towards transportation of goods under the RCM in GST 

era i.e. after 1.7.2017. These facts are not under dispute. I find that when the Appellant 

had paid service tax during the period from May-2018 to June-2018, Cenvat Credit 

Rules, 2004 were not in existence. Further, there is no provision in CGST Act, 2017 for 

availment of Cenvat credit of service tax paid on ocean freight. Since, Cenvat credit of 

service tax had not accrued to the Appellant, they were not eligible to avail Cenvat 

credit itself. Once the Appellant were not eligible to avail Cenvat credit, there is no point 

on examining whether service tax paid on ocean freight can be refunded in cash or not. 

It is also worthwhile to mention that in the erstwhile Cenvat Credit Rules, 2004, refund 

of accumulated Cenvat credit could be refunded only under Rule 5 ibid in the 

circumstances as provided therein, It is beyond doubt that Cenvat credit of service tax 

paid on ocean freight is not eligible for refund under Rule 5 ibid or under any other 

provisions of Cenvat Credit Rules, 2004. I, therefore, hold that the adjudicating authority 

has rightly rejected the refund claim filed by the Appellant. 

8. Regarding the plea of the appellant to grant them refund of service tax on 

ocean freight paid by them under RCM under Section 11 B of the Central Excise Act, 

1944 read with Section 142(3) of the CGST Act, 2017, I find that the Appellant is not 

eligible for refund under Section 11 B of the Central Excise Act, 1 944 for the simple 

reason that even before 1.7.2017 when the Central Excise Act,1944 was in force, 

there was no provision to grant refund of service tax paid on ocean freight in cash 

under Section 11B ibid. When refund was not permissible in existing law prior to 

1.7.2017, then there is no question of granting refund of service tax paid on ocean 

freight in cash after 1.7.2017. The refund claim filed under Section 11B of the 

Central Excise Act, 1944 is, thus, not maintainable. For this reason, I discard this 

plea of the Appellant as devoid of merit. As regards applicability of the provisions of 

Section 142(3) of the Central GST Act, 2017, I find that Section 142(3) ibid states that 

the refund filed before, on or after 1.7.2017, for refund of any amount of Cenvat credit, 

duty, tax, interest or any other amount paid under the existing law, shall be disposed of 

in accordance with the provisions of existing law and any amount eventually accruing to 

him shall be paid in cash, notwithstanding anything to the contrary contained under the 

pro1isions of existing law other than the provisions of sub-section--{2) of Section 11 B of 

'the .Central Excise Act,1944. These provisions clearly envisage that for getting a refund 

of eligible credit, the Appellant should follow the procedure of existing law prescribed i.e. 
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Cenvat Credit Rules, 2004 and any amount eventually accruing to him shall be paid in 

cash. As discussed by me in para supra, the provisions of erstwhile Cenvat Credit 

Rules, 2004 did not allow the refund in cash in respect of such Cenvat Credit. Thus, 

refund claim is also not maintainable under Section 142(3) of the Central GST Act, 

2017. 

9. I rely upon the order No. 40098/2020 passed by the Hon'ble CESTAT, Chennai 

in the case of M/s Servo Packaging Limited reported in 2020-VIL-72-CESTAT-CHE-

CE, wherein it has been held that, 

"8.1 Heard both sides. The only issue to be decided is, "whether the 

appellant has made out a case for refund under Section 142 (3) ibid, of the 

Customs Duty paid in view of non-fulfilment of its export obligations?" 

8.2 None of the decisions relied on by the assessee are dealing with the 

refund arising on account of failure to comply with export obligation vis-à-vis 

Advance Authorization and therefore, as pointed out by the Ld. Authorized 

Representative for the Revenue, the same are not applicable to the facts of 

this case. 

9.1 Advance Authorization is issued in terms of paragraph 4.03 of the 

Foreign Trade Policy [FTP (2015-20)] and the relevant Notification is 

Notification No. 18/2015-Cus. dated 1st April, 2015. The said Notification 

exempts materials imported into India against a valid Advance Authorization 

issued by the Regional Authority in terms of paragraph 4.03 of the FTP 

subject to the conditions laid down thereunder. One of the conditions, as per 

clause (iv), is that it requires execution of a bond in case of non-compliance 

with the conditions specified in that Notification. Further, paragraph 2.35 of the 

FTP also requires execution of Legal Undertaking (LUT)/Bank Guarantee 

(BG) : (a) Wherever any duty free import is allowed or where otherwise 

specifically stated, importer shall execute, Legal Undertaking (LUT)/Bank 

Guarantee (BG)/Bond with the Customs Authority, as prescribed, before 

clearance of goods. 

9.2 Further, there is no dispute that the above is guided by the Handbook of 

Procedure ('HBP' for short) and paragraph 4.50 of the HBP prescribes the 

payment of Customs Duty and interest in case of bona fide default in export 

obligation (EO), as under: 

"(a) Customs duty with interest as notified by DoR to be recovered from 

Authorisation holder on account of regularisation or enforcement of BG 
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/ LUT, shall be deposited by Authorisation holder in relevant Head of 

Account of Customs Revenue i.e., "Major Head 0037 - Customs and 

minor head 001-Import Duties" in prescribed T.R. Challan within 30 

days of demand raised by Regional / Customs Authority and 

documentaiy evidence shall be produced to this effect to Regional 

Authority / Customs Authority immediately. Exporter can also make suo 

motu payment of customs duty and interest based on self/own 

calculation as per procedure laid down by DoR." 

10. Thus, the availability of CENVAT paid on inputs despite failure to meet 

with the export obligation may not hold good here since, firstly, it was a 

conditional import and secondly, such import was to be exclusively used as 

per FTP. Moreover, such imported inputs cannot be used anywhere else but 

for export and hence, claiming input credit upon failure would defeat the very 

purpose/mandate of the Advance Licence. Hence, claim as to the benefit of 

CENVAT just as a normal import which is suffering duty is also unavailable for 

the very same reasons, also since the rules/procedures/conditions governing 

normal import compared to the one under Advance Authorization may vary 

because of the nature of import. 

11. The import which would have normally suffered duty having escaped due 

to the Advance Licence, but such import being a conditional one which 

ultimately stood unsatisfied, naturally loses the privileges and the only way is 

to tax the import. The governing Notification No. 18/2015 (supra), paragraph 

2.35 of the FTP which requires execution of bond, etc., in case of non-

fulfilment of export obligation and paragraph 4.50 of the HBP read together 

would mean that the legislature has visualized the case of non-fulfilment of 

export obligation, which drives an assessee to paragraph 4.50 of the HBP 

whereby the payment of duty has been prescribed in case of bona fide default 

in export obligation, which also takes care of voluntary payment of duty with 

interest as well. Admittedly, the inputs imported have gone into the 

manufacture of goods meant for export, but the export did not take place. At 

best, the appellant could have availed the CENVA T Credit, but that would not 

ipso facto qive them any riqht to claim refund of such credit in cash with the 

onset of G. S. T. because CENVA T is an option available to an assessee to be 

exercised and the same cannot be enforced by the CESTAT at this stage.  

12. There is no question of refund and therefore, I do not see any 

Impediment in the impugned order. 

Accordingly, the appeal is dismissed." 

9.1 By respectfully following above order, I hold that the Appellant is not eligible 

'I 
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for refund of Service Tax paid on ocean freight. 

10. I also find that the case law referred by the appellant is not applicable to present 

case, being not related to situation of present case of refund of service tax paid on 

ocean freight under Section 11B of Central Excise Act, 1944 read with Section 

142(3) of the CGST Act, 2017. 

11. In view of above, I hold that the Appellant is not eligible for refund of service tax 

on ocean freight paid by them under RCM. I, therefore, uphold the impugned order 

and reject the appeal. 

12 dI c  r d3 frikl 3R'c1-c1 iZ'4I iidl I 

12. The appeal filed by the Appellant is disposed off as above. rv o  

0 
(GOPINATH) 

Commissioner (Appeals) 
Attest 

(S. D. Sheth) 
Superintendent 

By R.P.A.D.  

To, 
M/s. TPL Plastech Limited, 
Survey No. 217/2, Bhuj-Bhachau Highway, 
Village Kotda, Tal — Anjar (Kutch) 

Copy to:  

1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad. 

2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham - 
Kutch. 

3. The Assistant Commissioner, GST & Central Excise Division, Anjar - Bhachau 
(Kutch). 

File. 
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