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Passed by Shri. Gopi Nath, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,

Rajkot / Jamnagar / Gandhidham :

FfraFA&UTIAIET 7 715 vF 9aT /Name & Address of the Appellant & Respondent :-

TPL Plastech limitedSurvey No. 217/2, Bhuj Bhachau Highway, Village Kotda, Tal; Anjar (Kutch), ,

g Erdie) & safg F1% sgfag Meafaila als 7 sugea wierl / Wit & Teaey 3rdier §1aT o Ahdl g1/
wa¥ person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

AT Yo, FelT 3ca1e Yoh Ud Parer AT wraniaaRer & i Jrdler, SErd 3 e AAATH 1944 & 9RT 35B
& 3T Td e HRAGH, 1994 $1 URT 86 & el =TT G SI9Tg 7 o1 Tt & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

geffaor Heaias ¥ Feateyd Tl AT AT Yo, FAr Scaled e T A e ~rartieRor H iy €is, dee
Selleh & 2, 3. &. T, 7 feelr, 71 A AR 1

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27d Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
ST ARTRAHTOT & 8T T T I h T Feir 391G edh (3rfien)fezammaeh, 2001, & e 6 & siqaid feila
T a1 79 EA-3 &Y IR il 3 gof [T ST TR | 3ot & @ § T U Ui & H1, STET 3cE L[esh 1 HIT SIS Y
FTT 3R FIMAT IAT STAA, FUT 5 AG AT 3G FH,5 ARG ¥IC AT 50 FRT TV IF HAAT 50 o IIC¢ F 340F § &Y e
1,000/- %94, 5,000/~ 79 3727ar 10,000/~ T @1 AR ST ek 61 iy Forear Y| LR Yo F1 9T, Hefa
3T FATATTEEROT 1 ATET & FETIFH ITECR & o713 J (ol o W ToreTen &4 & 4 qanr iy Ya@ifehel § gire q@ny
ST AR | ST S T ST, deh 1 3 AT 3 @ TR et Hafld 3yl saranfeeoT i e e § ) e
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise [Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied Y a fee of | Rs. 1,000/- Rs.5000/-, Rs.10,000/- where . amount [o)
dutydemand/interest/penalty /refund is %tq 5lac..’5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

3rdrelr TEnTeetoT & wHeT 3, fad HfE®, 1994 $F arr 86(1) & 3fadd Fare AT, 1994, & fa# 9(1) &
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FY (31 § U 9l GO el wfRw) 3R 5 @ o @ o Uk Ui & T, STET Qare 1 AT g4t i Hir 3R sy
THIAT,EIT 5 T IT 3HF HA,5 TG F9¢ 1 50 W@ T 1 3r2rar 50 o ST W 378 § A weren 1,000/~ 99, 5,000/-
I 3rraT 10,000/ - ITA M ARG ST e B Ui Horeet wY| RN Yo 7 ST, Hafed ey sariEmIoTr &
QTRET & FETIH TOEER & a1y & Forall oy Wi forerap 63 % b @R oy {wifeher der gitFe qay v oiren wnfRw | §ferd gme
T ST, o B 3 MET 3 G AR St Hie T sArITeror &7 o Reud § | T9T 3R (R 3AHR) & e
INAEH-TF & |1 500/~ 390 FT TFeiRe Yo STAT Seer g 1/
The apglf_:éll under sub section (1) of Section, 86 of the Finance Act, 1994, to the AI.ppellate Tribunal Shall be filed
.in quadruplicate in Form S.T.5" as prescribed under Rule 9(olt) of fhe Service Tax Rules, 1994, and Shall be

accompanied by a copy of the order appealed against (one which shall be certified co and _should_be
(‘:cosmpéla.r{iiled by a feeg %f Rs. 1000/- w%%re the agmount( of service tax & interest demandecP %2. penalty levied of
S
1

a
- R s or-less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more

than five lakhs but not, exceeding Rs. F Lakhs, Rs.10,000/- where the amount of servicé tax & interest
demanded_& penalty levied 1s more than Lakhs ruspees, in ‘the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominateéd Public Sector Bank of the place where the bench of Tribunal is

sitiated. / Application made for grant of stay shall be accompanied by a fe€ of Rs.500/-.
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The apgeal under sub section éQ% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2% & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HIAT Yeh, Feig 3cuTe Yoo TG HarawT Hdreliar wIeeoT (Feee) %uﬁﬁzﬁ%mﬁmmaﬁmﬁm
1944 T 4R 35U & 3ictater, S B i aiftiferas, 1994 v uwy 83 & el Gara 1 off Ay o a1 &, 39 ameyr & vy
3N SRR & e R FHE Sedre Yeoh/HaT R AR & 10 9T (10%), ST HisT va JHie Rarfed &, o =, 3
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(i) J=de 5 e & PaH 6§ 39 T &
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TraRTEeT T 3l ve 3rdier Ay A g1/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dut%r and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, )
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
1) amount 1:%ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %gpllg to the stay agp]ication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

R GIHR HIG-IIETOT TG

Revision gp‘lication to Government of India: _ .

3H I & GRIURIITRST eiaiad H, HAT 379G Yook HATAAA,1994 H URT 35EE & YAHAWIS &

o= 110001, 1 o St aTfee| /

A revision %pplicatlon lies to the Under Secret to the Government of India, Revision Application_Unit,
of ance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

inis; i
lloo(ﬁy under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:

g A & Tt FFE & A A, Tl G R A B el SRam @ #2 8 & IR & SR ar el e
mﬁmmﬁwm?#@mmwma%aﬁm,mﬁw:ygﬁmamﬁm*w#a’hm,
Y SR o R §sR TS S ST & AT J1/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

HRE % ATeX forell T 21 817 1 vl &Y 38 ATer & fafoaior 31 gt e ey o) 8rdy 918 i 3T 4esh & e (Ree) &
e &, S 7R & a1gY el g ar & iy e fr o g/

In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

IR 3CUTE Yok T ST TR T ST & QTGN AT AT 3T ) ATer et ey g /
In case of foods exported outside India export to Nepal or Bhutan, without payment of duty.

AT 3cu1g & 3cuTEa Yok & AT & AT S 3G e 57 AT vd guh Rffiet wraur & ded Aed HAS ¢
R R I I (3her) & SART et HRATAT (57, 2),1998 B URT 109 % GART Tovarey Y T AT HeraT FAIAY
W a1 91, # aig v e g

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the'Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IRIFT e $I a1 ufadr uaT §EAT EA-8 H, I Y e Sedeet e (3rdtenfasach 2001, F FH 9 F e
fafAfise &, 58 Y & AN & 3 ATE & 379 1 el R | SWIFT INdee & A FT Y T AT 3meer v 2y wiyar
e Y Sf1el) AT AT & el IUTE b HATaa, 1944 1 URT 35-EE & dgel (UiRer Yo 1 raraah & qea &

d I TR-6 T Wi HeraeT &1 F= A1igu| / o )

The above aplphcatlon shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be nge ed against is
communicated and shall be accompanied by, two, copies each of the OIQ and Order-In-Appeal.’It should also_be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

TAETOT 31Tdes & A et T RutRa o 6 srgrash i sel A | .
6T HeraeT T U ol S92 A7 38A F9 81 ot &9 200 /- 7 31 fohar S0 3R 3l deteer 1t v g 99 ¥ S4meT 8t
A FIT 1000 -/ FT 33T T ST

The revision ag%lié’ation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

TG S ISR  F$ F 3T 7 FAR § Al T A3F o A F A0 Yo &1 397elret, 3 &1 & fnar smer =nfgd) 5@
T F QS 5T & P T 9 F W g9 F v anRufy srdielr aifirewor HY s i a1 FET TWER F 0F HdEA
oar ST € / In case, if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or aﬂklﬁ

?ne application fo the Central Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1
ee of Ks. 100/- for each.

TUTERNTT AT o HRRTH, 1975, & -1 & HTUR Hel Y Td T I 1 9idy o fAuiRd 6.50 393 &
ST ek fefahe ot glem aifgu| /

One copy of application or 0.1.0. as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 19735, as amended.
AT Yo, FeRIT 3G Yodh Ta arad iy sarnfeaor (Fr faftn) frrameeh, 1982 # aftta e s dafeva smrat
Y AIEATAT o aTel T d1 3R Y earet 3reRfa frar srar & /

“Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisjons relating to filing of appeal to the higher appellate authority, the

: .+ appellant may refer to the Departmental website www.cbec.gov.in.
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:: ORDER-IN-APPEAL ::

M/s. TPL Plastech Ltd., Survey No. 217/2, Village — Kotda, Kutch, Gujarat
(hereinafter referred to as ‘Appellant’) has filed the present appeal against Order-In-
Original No. 08/Refund/2019-20 dated 25.Q9.2019 (hereinafter referred to as ‘the

impugned order’), passed by the Assistant Commissioner, CGST Division, Anjar-

Bhachau, (hereinafter referred to as “the adjudicating authority”).

2. The facts of the case in brief, are that the appellant had filed an application for
refund of Rs. 2,78,795/- being the amount of service tax paid towards Ocean Freight
under reverse charge mechanism on Imported Consignments on 09.05.2018 &
11.06.2018 after implementation of GST. The appellant was eligible to take Cenvat
Credit before GST era; but after implementation of GST they could not take the credit of
the service tax paid by them; therefore, appellant have filed refund claim under Section
142 sub section (3) of CGST Act, 2017.

2.1 The adjudicating authority vide impugned order rejected the refund claim on the
basis that refund claim does not cover under the provisions of Section 11B of the
Central Excise Act, 1944 and Rules framed thereunder as applicable in the Service Tax

matters and also not covers under the provisions of the CGST Act, 2017.

3. Aggrieved, the appellant preferred the present appeal, interalia, on the
following grounds:

(i) The Adjudicating Authority has erred in laws as well as on fact by not
considering that appellant has paid Service Tax on ocean freight
towards transportation of goods from place outside India up to customs
station India in accordance with Service Tax Rule 2(1)(d)(i) which is
inserted vide Notification No. 16/2017-ST dated 13.04.2017. Service
Tax paid on ocean freight was well covered under the definition of

Input Service as defined in erstwhile Cenvat Credit Rule 2(1).

(i) Service Tax paid under Reverse Charge Mechanism before appointed
day i.e. before GST roll out, Cenvat Credit could be easily availed on

the basis of tax paid challan as per Cenvat Credit Rules.

(i)  Service Tax paid under the reverse charge on ocean freight were paid

by the appellant in May-2018 and June-2018, when Ce.nvat Credit

~ Rules, 2004 were not in force and accordingly, Cenvat credit has not

3 accrued before the appointed day, the Appellant can not avail the
Cenvat credit, hence the claim of refund of Cenvat credit fi@d/.

Page 3 of 9
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The finding of the refund sanctioning authority that no CENVAT credit
under Cenvat Credit Rules, 2004 was admissible since Service tax on
Ocean Freight have been paid after supersession of Cenvat Credit
Rules, 2004 is not legally tenable in view of saving clause contained in
Section 174(2)(c) of CGST Act, 2017 which specifically provides that
repeal of Central Excise Act, 1944 shall not affect any right, privilege,

obligation, or liability acquired, accrued or incurred under the said act.

Since during post GST period, except through Trans-1, there is no
provision to avail Input Tax Credit in Electronic Credit Ledger, in order
to upheld the right of availing eligible Cenvat Credit under erstwhile
law, procedure to refund the eligible Cenvat Credit in cash is laid down
Section 142 (3) of CGST Act,2017. In Section 142 (3) it is very clear
that any claim of refund filed before, on or after the appointed date
towards refund of Cenvat Credit, duty, tax, interest or any other
amount shall be disposed of in accordance with the provisions of

existing laws & any amount eventually accrued to be paid in cash only.

As per Section 11B(2)(c) of Central Excise Act, 1944 any amount
attributable as credit towards duty paid on excisable goods used as
inputs are entitled for refund. Similarly, service tax paid on ocean
freight towards transportation of goods viz. inputs is well covered
under the definition of input services as per Rule 2(1) of Cenvat Credit
Rules, 2004 and the amount constitutes eligible credit for refund under
Section 11B(2)(c) of Central Excise Act, 1944,

That simply because Section 142(3) of the CGST Act, 2017 does not
clearly mention about payment made whether before or after the
appointed day, it cannot be presumed that it only deals with payment
made prior to the appointed day. Moreover, there is no bar under the
said Section for claiming refund in respect of which duty or tax which
has been paid after the appointed day. If the intention of legislature
was to cover only those cases for which payment would have been

made prior to the appointed day, the expression "paid under the

| existing law" appearing in Section 142(3) of the CGST Act, 2017

& would have been worded as "paid under the existing law prior to

appointed day". In absence of such a wording, it cannot be presumed

that it only deals with the payment made before the appointed day, the

\y
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expression "paid under the existing law" referred in Section 142(3) of
the CGST Act, 2017 needs to be interpreted to include "amount paid
after the appointed day" and refund of service tax paid on ocean

freight paid under reverse charge mechanism needs to be granted in

terms of Section 11B of the Central Excise Act, 1944 read with Section
142(3) of the CGST Act, 2017. Appellants rely on case laws registered
in the case of Mohit Minerals Pvt. Lid. versus Union of India registered
as (1) 2018 (10) GSTL (424) (Guj) in Gujarat High Court.

4. Hearing was attended by Shri Kamlesh G. Mehta, authorized signatory of the
appellant who reiterated Grounds of Appeal memo and requested to consider their

written submission and allow the appeal on merit.

5. | have carefully gone through the facts of the case, the impugned order, grounds
of appeal memorandum and written submissions made by the Appellant. The issue to
be decided in the present appeal is whether the impugned order rejecting refund claim

of Rs. 2,78,795/- is correct, legal and proper or not.

6. The undisputed facts of the case are that the Appellant had paid Service Tax on
ocean freight towards transportation of goods from place outside India up to
customs station India in accordance with Service Tax Rule 2{1){d)(i) which is
inserted vide Notification No. 16/2017-ST dated 13.04.2017 after implementation of
GST i.e. 1.7.2017. Service Tax paid on ocean freight was well covered under the
definition of Input Service as defined in erstwhile Cenvat Credit Rule 2(1).
Subsequently, the Appellant filed refund claim of Rs. 2,78,795/- under Section 11B of
Central Excise Act, 1944 read with Section 142(3) of the CGST Act, 2017, in
respect of Service Tax on ocean freight so paid.

6.1  The refund sanctioning authority rejected the refund claim on the ground that
Service Tax on ocean freight were paid from May-2018 to June-2018, when Cenvat
Credit Rules, 2004 were not in force and hence, Cenvat credit has not accrued
before the appointed day; that the Appellant had paid Service Tax on ocean freight
under Reverse Charge Mechanism which does not appear to be covered the

definition of existing law for the transition provisions.

6.2 The Appellant contended that Section 174(2)(c) of the CGST Act, 2017
specifically provides that repeal of the Central Excise Act, 1944 shall not affect any

_.rght, privilege, obligation, or liability acquired, accrued or incurred under the said
,--*""7,’;v.f-‘},f‘é’c:t:‘;ii‘hat_transitional provision contained in Chapter XX of the CGST Act, 2017 does

fﬁét*pr‘bvidg any time limit for which it will be operational; that the expression "paid
;un“der the;existing law" referred in Section 142(3) of the CGST Act, 2017 needs to
;'b"‘e“;intféifb';eted to include "amount paid after the appointed day" a q\refund of
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Service Tax on ocean freight paid by us under the RCM needs to be granted.

7. | find that the Appellant had availed services of ocean freight towards

transportation of goods from place outside India up to customs station India in

accordance with Service Tax Rule 2(1)(d)(i) which was inserted vide Notification No.
16/2017-ST dated 13.04.2017 in pre-GST period i.e. before 1.7.2017 without payment
of Service Tax at the time of availing services. The Appellant had voluntarily paid
service tax on ocean freight towards transportation of goods under the RCM in GST
era i.e. after 1.7.2017. These facts are not under dispute. | find that when the Appellant
had paid service tax during the period from May-2018 to June-2018, Cenvat Credit
Rules, 2004 were not in existence. Further, there is no provision in CGST Act, 2017 for
availment of Cenvat credit of service tax paid on ocean freight. Since, Cenvat credit of
service tax had not accrued to the Appeliant, they were not eligible to avail Cenvat
credit itself. Once the Appellant were not eligible to avail Cenvat credit, there is no point
on examining whether service tax paid on ocean freight can be refunded in cash or not.
It is also worthwhile to mention that in the erstwhile Cenvat Credit Rules, 2004, refund
of accumulated Cenvat credit could be refunded only under Rule 5 ibid in the
circumstances as provided therein. It is beyond doubt that Cenvat credit of service tax
paid on ocean freight is not eligible for refund under Rule 5 ibid or under any other
provisions of Cenvat Credit Rules, 2004. 1, therefore, hold that the adjudicating authority
has rightly rejected the refund claim filed by the Appellant.

8. Regarding the plea of the appellant to grant them refund of service tax on
ocean freight paid by them under RCM under Section 11B of the Central Excise Act,
1944 read with Section 142(3) of the CGST Act, 2017, | find that the Appellant is not
eligible for refund under Section 11B of the Central Excise Act,1944 for the simple
reason that even before 1.7.2017 when the Central Excise Act,1944 was in force,
there was no provision to grant refund of service tax paid on ocean freight in cash
under Section 11B ibid. When refund was not permissible in existing law prior to
1.7.2017, then there is no question of granting refund of service tax paid on ocean
freight in cash after 1.7.2017. The refund claim filed under Section 11B of the
Central Excise Act, 1944 is, thus, not maintainable. For this reason, | discard this
plea of the Appellant as devoid of merit. As regards applicability of the provisions of
Section 142(3) of the Central GST Act, 2017, | find that Section 142(3) ibid states that

the refund filed before, on or after 1.7.2017, for refund of any amount of Cenvat credit,

duty tax, interest or any other amount paid under the existing law, shall be disposed of
o “,f":w,z‘in"'acéordance with the provisions of existing law and any amount eventually accruing to
": “._f:vhlm sha!l be paid in cash, notwithstanding anything to the contrary contained under the
proylsmns of existing law other than the provisions of sub-section+(2) of Section 11B of

: jthe Central Excise Act,1944. These provisions ciearly envisage that for getting a refund

o of eligible credit, the Appellant should follow the procedure of existing law prescribed i.e.
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Cenvat Credit Rules, 2004 and any amount eventually accruing to him shall be paid in
cash. As discussed by me in para supra, the provisions of erstwhile Cenvat Credit
Rules, 2004 did not allow the refund in cash in respect of such Cenvat Credit. Thus,
refund claim is also not maintainable under Section 142(3) of the Central GST Act,
2017.

9. | rely upon the order No. 40098/2020 passed by the Hon’ble CESTAT, Chennai
in the case of M/s Servo Packaging Limited reported in 2020-VIL-72-CESTAT-CHE-
CE, wherein it has been held that,

“8.1 Heard both sides. The only issue to be decided is, “whether the
appellant has made out a case for refund under Section 142 (3) ibid, of the

Customs Duty paid in view of non-fulfilment of its export obligations?”

8.2 None of the decisions relied on by the assessee are dealing with the
refund arising on account of failure to comply with export obligation vis-a-vis
Advance Authorization and therefore, as pointed out by the Ld. Authorized
Representative for the Revenue, the same are not applicable to the facts of

this case.

9.1 Advance Authorization is issued in terms of paragraph 4.03 of the
Foreign Trade Policy [FTP (2015-20)] and the relevant Notification is
Notification No. 18/2015-Cus. dated 1st April, 2015. The said Notification
exempts materials imported into India against a valid Advance Authorization
issued by the Regional Authority in terms of paragraph 4.03 of the FTP
subject to the conditions laid down thereunder. One of the conditions, as per
clause (iv), is that it requires execution of a bond in case of non-compliance
with the conditions specified in that Notification. Further, paragraph 2.35 of the
FTP also requires execution of Legal Undertaking (LUT)/Bank Guarantee
(BG) : (a) Wherever any duty free import is allowed or where otherwise
specifically stated, importer shall execute, Legal Undertaking (LUT)/Bank
Guarantee (BG)/Bond with the Customs Authority, as prescribed, before

clearance of goods.

9.2 Further, there is no dispute that the above is guided by the Handbook of
Procedure (‘HBP’ for short) and paragraph 4.50 of the HBP prescribes the
payment of Customs Duty and interest in case of bona fide default in export

obligation (EO), as under :

“(a) Customs duty with interest as notified by DoR to be recovered from

- Authorisation holder on account of regularisation or enforcement of BG

V%
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/ LUT, shall be deposited by Authorisation holder in relevant Head of
Account of Customs Revenue i.e., "Major Head 0037 - Customs and
minor head 001-Import Duties" in prescribed T.R. Challan within 30
days of demand raised by Regional / Customs Authority and

documentary evidence shall be produced to this effect to Regional
Authority / Customs Authority immediately. Exporter can also make suo
motu payment of customs duty and interest based on selffown

calculation as per procedure laid down by DoR.”

10. Thus, the availability of CENVAT paid on inputs despite failure to meet
with the export obligation may not hold good here since, firstly, it was a
conditional import and secondly, such import was to be exclusively used as
per FTP. Moreover, such imported inputs cannot be used anywhere else but
for export and hence, claiming input credit upon failure would defeat the very
purpose/mandate of the Advance Licence. Hence, claim as to the benefit of
CENVAT just as a normal import which is suffering duty is also unavailable for
the very same reasons, also since the rules/procedures/conditions governing
normal import compared to the one under Advance Authorization may vary

because of the nature of import.

11. The import which would have normally suffered duty having escaped due
- to the Advance Licence, but such import being a conditional one which
ultimately stood unsatisfied, naturally loses the privileges and the only way is
to tax the import. The governing Notification No. 18/2015 (supra), paragraph
2.35 of the FTP which requires execution of bond, etc., in case of non-
fulfilment of export obligation and paragraph 4.50 of the HBP read together
would mean that the legislature has visualized the case of non-fulfilment of
export obligation, which drives an assessee to paragraph 4.50 of the HBP
whereby the payment of duty has been prescribed in case of bona fide default
in export obligation, which also takes care of voluntary payment of duty with
interest as well. Admittedly, the inputs imported have gone into the
manufacture of goods meant for export, but the export did not take place. At
best, the appellant could have availed the CENVAT Credit, but that would not

ipso facto give them any right to claim refund of such credit in cash with the

onset of G.S.T. because CENVAT is an option available to an assessee to be

exercised and the same cannot be enforced by the CESTAT at this stage.

12 There is no question of refund and therefore, | do not see any

jiﬁr{ﬁbediment in the impugned order.

" 13.  Accordingly, the appeal is dismissed.”

9.1 By respectfully following above order, | hold that the Appellant is not eligible

.
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for refund of Service Tax paid on ocean freight.

10. | also find that the case law referred by the appeliant is not applicable to present
case, being not related to situation of present case of refund of service tax paid on
ocean freight under Section 11B of Central Excise Act, 1944 read with Section
142(3) of the CGST Act, 2017.

11.  In view of above, | hold that the Appellant is not eligible for refund of service tax
on ocean freight paid by them under RCM. |, therefore, uphold the impugned order
and reject the appeal.

12 3rdiceshdl EaRT &ot 3 318 3rfier 1 fIeRT ITRIEFT adies 8 {haT ST & |

12.  The appeal filed by the Appellant is disposed off as above. ’VO
(GOPI NATH
Commnssnoner Appeals)
Attest
2o e\
- L\Lk&l/
(S. D. Sheth)
Superintendent
By R.P.AD.

To,

M/s. TPL Plastech Limited,

Survey No. 217/2, Bhuj-Bhachau Highway,
Village Kotda, Tal — Anjar (Kutch)

Copy to:

1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham -
Kutch.

3. The Assistant Commissioner, GST & Central Excise Division, Anjar - Bhachau

(Kutch).
-
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