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01/Misc.Corr/Refund/2018-19
IS A1 HEAT(Order-In-Appeal No.):

KCH-EXCUS-000-APP-020-2020

TR &7 TR /
Date of Order: 14.02.2020 S FA FrANE /- 14.02.2020
Date of issue:

sftairdy amy, g (3drew), TSTE G@RT TR /
Passed by Shri. Gopi Nath, Commissioner (Appeals), Rajkot

YT ITGFT/ TGFA HIGeF/ IUTGercl/ HgTdeh Y, Fosl 3cUTE oeh/ VaToh/atd TadamE,

Torehle | AR/ FeRems | gan SRl sy 7@ 3neer @ gioa: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,

Rajkot / Jamnagar / Gandhidham :
HRAFATEITATIE T A1 U Gl /Name & Address of the Appellant & Respondent :-

Adani Power Limited,Adani Corporate House, Shantigram, Nr. Vaishno Devi Circle, Ahmedabad-383421,

ﬁmﬂm H Rd Fig AT Feiaiad ol # 39Ied TR/ IITHERor & HHeT el SR Y gehal o/
y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

way.
AT Yo Ao 316 Yo U9 Parat el sqranieetor & uid rdiel, Seird Scure Yo AfATATH 1944 H 9RT 35B
& 3iaeta va faa IR, 1994 91 URT 86 & Hedld T Qe o19Tg T off Wehcll & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

IffeROT i W Tl T3 A AT Yo, FehrT SCAGH Yok T Fart Jefvelrr i # ey die, dwe
selle o 2, 3IR. . TWA, & Rreel, B 1 e wige I/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
Delhi in all matters relating to classification and valuation.

IR TREDE 1(a) A FATC TC Ifielt & 3remar AW ol 3rfiel FAT Yok, AT ITUTE Yok TG QAR I FRATTERIOT
(Fee)$r aRus el difsr, gRadw aw, agwm?rmsma‘rmmﬁ- 3¢oo T HY ST TRT |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals othér than as mentioned in para- 1(a) above
HYEIRT FATNTEERROT & FeT e e e & T 3 3t Yo (3rfien)ramaed), 2001, % Frw 6 & e AeiRa
U I o EA-3 1 R it 3 ool 1o S AIRT | gt @ & o T WA & A0, el Seuig Yook A AT s A
Ffar 3R IR IAT FHA, TATC 5 GG T I{Y FA,5 TG T AT 50 AW FYC T 3qT 50 o F9¢ W 3OF ¢ ol HIRL
1,000/~ ¥T2, 5,0007- T4 3r7ar 10,000/~ ¥4 o1 fAuiRa ST e v wfd Worer w1 iR yesh 1 3forarey, wapoa
ST S ATATTRIGRTOT 2B QT 3 WETad SRR & A1 & Rt off Aidforeien &3 & 3 qawy A Ywifthd 3 ghre Zan
ST WV | HeYd 30T I 31T, & £ 39 AT F g WRT STET GE TS TN SATATRIEROT Y A RYd § | T
A (T ITER) & T 3Mder-u= & |1y 500/- T FH ARG Yo STAT HAT g |/

The agPeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise [Appeal) Rules, 2001 and shall be accompanied against one which at least should bg
accompanied by  a fee _of  Rs. 1.0 - Rs.5000/-, Rs.10,000/- where, amount _ of
dutydémand/ mteregit{ penalty /refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Kegistrar of branch of any nominated public_sector bank of the place
wheére the bench of any nominated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

YT RENTREROT & waeT i, e SRR, 1994 &1 awr 86(1) F 3fdaid dare TAgwaren, 1994, & A 9(1) &
ga WEIRE 999 S.T.-5 & AR wfaral 3 6 o whal v 3w aner o 3R 3 Fvey 3rdiel L a1 €, SHeR iy §r F Horwa
Y (375 @ T oy wTOre gt i) 3R s @ e @ i ueh Wiy S W, gt Jare Y AT Faret Y #H19T AR e
STHIAT,IAC 5 WG AT SHY F,5 S IIC A7 50 R TIT T a1 50 ARG I F 37 ¢ ol harr: 1,000/~ ¥, 5,000/
Fq AT 10,000/ TG & AR STAT Yosh I Ui Horvel Y1 PR Yo F sgareer, Faifa srdrelrg FamanfepTor
ST & WERIH TSR & 137 & Rty ol Qrdforeran 647 o def qanr iy Ywifdha der gtk 2@ e STl =R | Haifey g
T ST, & BT 3 ATET & 21T BT a7 VAT AT FARINTEROT T AR U § | T 3G (R ) & TAw

9

HAEA-9T & |1 500/- TV HT AU Yok STAT HA1 81T 1/

The apglggl under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
plicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be

accompanied by a copy of the order appealed agamnst (one of which ghall be certified cc:%)%)n agdal should be
e n

PY )
levied of
) ess, Rs.5000/- where the amount of service tax & interest demanded & pena,lt;E levied is more
- than five lakhs but not, exceeding Rs. F Lakhs, Rs.10,000/- where the amount of service tax & interest
idemanded & penalty levied is more than rupees, in 'the form of crossed bank draft in favour of the

s
{ Assistant Registrar of the bench of nominateéd Public Sector Bank of the place wher/e the bench of Tribunal is

fsityated. / Application made for grant of stay shall be accompanied by a fe€ of Rs.500/-.




(€

(vi)

(D)

{E)

L2 »~

faw wfferas, 1994 & 4RT 86 # 3U-URISHT (2) T (24) & e gt Y i) ey, YaraR PrrATer, 1994, & BT 9(2)
uas&m#aga%aﬁﬁamsm-jﬁ@rmm Td 3G HIY TG, P 3cUIG Yo QT HgF (3rded), Fedr
3CUTE e SART UIRe 31ERT i Uit et Y (318 F v 9l GO gielr arfew) 3R AT GHRT FERIE YT Irrar
IURYF, o1 3G Yook AT, H AN FATNTEFOT 1 G Gof A T AT 2ot aTer IR 1 wiy ofr ey o
Gerdal AT gram | /

The aggeal under sub section 52% and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2& & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissmnerauthorizm%hthe Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HIAT e, g 39T Yooh TF Haret 3rdelir TfdRioT (§RT) & af it & A 7 FT 3o eF AR
1944 St URT 350% & I3, Sl ey A, 1994 4R 83 3 3ieretar Yot w1 o o) 1 91 &, 3@ g H uRy
3rdYefar TeRoT 4 3rfiel el FHY SedTe Yeeh/AaT % HT % 10 GFRIT (10%), T AT v Sier Rarfee &, a1 sptar, s
rerer SpFen TR &, 7 ST e ST, SR R G GRT & S o 6 oY arely iR &7 AR s TaT
FRF AN

eI 3CUIE Yooh UG FeTR & e “ater fovw a1 oo 3 vy anfRrer &
(i) URT 11 2 & Jd9d A
(i) [T AT T & I e ARY
(i) BeTde STAT [Tl & FuH 6 & Ideid &g W&EH
- g g8 T 30 4N & v fadi (6. 2) afafREs 2014 & aRy @ o el ardei wREn & wwer

ferarTeie ST 376t va 3rdier i oy A g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;

11) amount of erroneous Cenvat Credit taken; . ‘

ii1) amount payable under Rule 6 of the Cenvat Credit Rules L

.- provided further that the provisions of this Section shall not %gpllg. to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

R FIHN FIYGAETT HTde :

Revision %)p'iication to Government of India: _ .

$H 3G H G rfafad #mrel #, $09 scug e AR, 1994 A YRT 35EE & TUARGH &

Reel-110001, Y v s anfew| / .

A revision %pphcatlon lies to the Under Secret: to the Government of India, Revision Application Unit,
of Finance DeggrEténent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

Minis .
110(_)(‘%y under Section . of the CEA 1944 in respect of the following case, governed by first préviso to sub-
section {1) of Section-35B ibid:

I AT & TRl STt & ATl H, T8l sfedllel el AT &1 el FRA A SR T & IRIHAT & R a1 el 3
FRET a7 T FH8T U 9N 78 & HER IJ¢ URITHT & ERIT, AT e 1SR 316 3 AT $73ROT 3 AT & THEHT & ERIA,
Ty ST A7 RElT $BR 8 7 16T & ST & A 1/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

SR 37 @R TR TS AT 81 Y F¥aller & 3¢ Ter o Rfewior ot g aveed 1oy o) 3737 18 4T 3T Yeeh 6 e (Rae) &
HIFAS H, 31 TR & 16T Thell IST I1 837 Y AT Sy arfr 1/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of theé goods which are exported to'any country or territory outside India.

I 36T Yoeh T AT THT AT X & TGN, ST A7 ST Y AT foA el o 1 &1 /
In case of goods ekported outside India export to Nepal or Bhutan, without payment of duty.

IARTA 3T o Seulest e & AT & T it 3987 e 50 HAATH vd 308 Riffiest wrawmEt & ded Aeg H 78 &
ﬁ?@mrmsng?a(ﬁm & GanT fa wRfAae (. 2),1998 Hr &RT 109 & SaRT =4 i 715 TR 3r¥rar gAY

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act dr the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IIRNE JHraesT 1 a 9fal 997 Tear EA-8 H, S 1 Fr Seurea e (Irdhenforaeae, 2001, F Bw 9 & et
Tafafése ¥, 57 3Meer & FUNUT & 3 A F el H AT WRC | U deeT F T el ST T 3 32 T & vhaar
Tt Y S AT AT & iy Icwies Yodh AT, 1944 1 4R 35-EE & Aget (EiRel Yook 1 3reh & ooz &
AR IR TR-6 I Ufr HelesT i ST AR /

The above, aplp]icaﬁon shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be gf)pe ed against is

communicated and shall be accompanied by two_copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

QA{IBTOT 3TdE & A1 featfa il feier ees &1 el & sty afgw |
STET 3ierdeT Thal Ueh 1 93 7 3T &3 61 ot T4 200/~ T ST T T HR AR Heraet ShaT oo o S92 § Samer g

A F9Y 1000 -/ FT ST ThaT 1T i )
The revision ag%lifation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

I T RN H Hg 7T MEN 1 FART ¥ o Fodah I IS & A0 Yoa &7 1T, 3T &1 § v St =ifg ) 39
a2 & B U o by Ty ol & T & T wenieutar el TieuT S Uk e AT HERT TR Y T T
3 sar 271 / In case, if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Apﬁellant Tribunal or the

one application to the Cenfral Govt. As the casé may be, is filled to avoid scriptoria work if excising Rs. 1 lakh
fee of Ks. 100/- for each.

JUrHN T AT Yoo JAATH, 1975, & HTH-1 & IHTOR A ISR TF T A 1 9fy W HAeiReT 6.50 T3 a1

RIRITeRT e féhe oem grem TRy / _
One copy of application or 0.1.0. as _the case majilbe, and the order of the adjudlca’dnglauthority shall bear a
court fé€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

HIAT e, FA1T 3918 Y5 T Qare el =amaritaor (e ) Faaree, 1982 # afia vd 3 aieyd maet

o ufPAfd He ATl (ot B 3 o et s R s &1 /

~Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
jand: ngoe Appellate Tribunal (Procedure) Rules, 1982.

wwwicbet.gov.in ® ST THAE | o . . i .
~i For theelaborate, detailed and latest provisjons relating to filing of appeal to the higher appellate authority, the
: ;v'appell_al_jlt mav refer to the Departmental website www.c ec.gov.in.

~



Appeal No: V2/74/GDM/2019
Appeal filed by M/s.Adani Power Limited

N

:: ORDER-IN-APPEAL ::

M/s. Adani Power (Mundra) Limited (hereinafter referred to as “appellant”)
filed appeal No. V2/74/GDM/2019 against letter F.No. IV/10-
01/Misc.Corr/Refund/2018-19 dated 24.5.2019 (hereinafter referred to as
“‘impugned letter”) issued by the Asst. Commissioner, Central GST Division, Bhuj,

Kutch Commissionerate (hereinafter referred to as “refund sanctioning authority”).

2. The brief facts of the case are that the appellant was co-developer of
Special Economic Zone at Mundra and was also operating a power plant in the
said SEZ. The Appellant had procured stores, spares and consumables on
payment of Central Excise duty. The Appellant filed refund claim dated 25.01.2018
before the refund sanctioning authority which was returned on 13.02.2018 on the
ground that neither the registered office of the Appellant nor the thermal power
plant of the Appellant fall under the jurisdiction of Central Goods & Service Tax
Division, Bhuj under Section 6 of the Central Excise Act, 1944 read with Rule 9 of
Central Excise Rules, 2002 and further stated that Mundra SEZ is registered as
per GST Trade Notice No. 02/2017 dated 21.06.2017 issued by CCO, Centrai
Excise, Ahmedabad read with Notification dated 05.08.2016; therefore, Mundra
SEZ does not falls under the jurisdiction of Central GST Division, Bhuj and
suggested that appellant falls under the jurisdiction of CGST Division, Mundra.

2.1 The Appellant re-submitted the refund claim on 05.03.2019 justifying the
issue of jurisdiction matter. The refund sanctioning authority again returned the

refund claim vide impugned letter on the ground of lack of jurisdiction.

3. Aggrieved, the appellant preferred the present appeal on the following

grounds, inter alia, contending that,

(@ The refund claim was submitted to proper jurisdictional authority. As per
Rule 47(5) of the SEZ Rules, 20086, refund claim is to be submitted to jurisdictional
Customs/ Central Excise authorities; that they procured goods from a unit situated
under Kutch Commissionerate and accordingly they submitted refund claim before
the Asst. Commissioner, CGST Division, Bhuj and relied upon CESTAT, Kolkatta’s
order passed in the case of Adani Fower Ltd.- 2018 (364) E.L.T. 319 (Tri. -
Kolkata).

T

/ (ﬁ) That their refund claim was returned by the refund sanctioning authority

Pl

\;\‘l.it'ﬁgut issuance of Show Cause Notice or without giving them om)ortunity to
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explain their case and thus the impugned letter is liable to be set aside and relied
upon Hon’ble Supreme Court’s order passed in the case of A.C, Commercial Tax
versus Shukla & Bros. reported in 2010 (254) ELT 6 (SC).

(iiiy That the Appellant had procured various inputs required for. authority
operations i.e. for generation of electricity in thermal power plant situated within
SEZ on payment of Central Excise duty; that as per SEZ Act, 2005 and rules
made thereunder, they were not required to pay any Customs or Central Excise
duty on the goods imported /procured indigenously for carrying out their

authorized operations.

(iv)  That they are eligible for interest for delayed payment of refund from the

date of filing of refund claim tili date of payment of refund amount.

4, Personal Hearing in the matter was given on 26.11.2019, 02.12.2019,
18.12.2019, 02.01.2020, 14.01.2020 & 29.01.2020 but no one from the appellant
side has appeared for the same. Therefore, the instant case is to be decided ex-

parte on the basis of available records

5. | have carefully gone through the facts of the case, the impugned order, and
grounds of appeal memorandum. The issue to be decided in the present appeal is
whether the refund sanctioning authority has correctly return refund claim filed by
the Appeliant on the ground of lack of jurisdiction or otherwise.

6. On going through the records, | find that the Appellant was co-developer of
Special Economic Zone at Mundra and was also operating a power plant in the
said SEZ. The Appellant had filed claim before the refund sanctioning authority for
refund of Central Excise duty paid on stores, spares and consumables used in
power plant within SEZ. The refund sanctioning authority returned the refund claim
on the ground of lack of jurisdiction by observing that refund of SEZ unit/developer
is to be processed by jurisdictional Central Excise authorities as per Notification
dated 5.8.2016 issued by Ministry of Commerce and Industries but Appellant’s unit
situated at Mundra SEZ as weli as Appellant's registered office situated at
Ahmedabad were outside his jurisdiction. On the other hand the Appellant has
contended that refund claim is to be submitted to jurisdictional Central Excise
authorities as per Rule 47(5) of the SEZ Rules, 2006 and since they had procured
goods from a unit situated under Kutch Commissionerate, they correctly filed

refund claim before the refund sanctioning authority and relied upon case law of
"~ Adani Power Ltd.- 2018 (364) E.L.T. 319 (Tri. - Kolkata). O/

"Page4of 6
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7. | find that sub-rule (5) was inserted in Rule 47 of the SEZ Rules, 2006 vide
notification dated 5.8.2016 issued from F.No. D.6/40/2012-SEZ issued by the
Ministry of Commerce and Industry, which is reproduced as under:

“(5) Refund, Demand, Adjudication, Review and Appeal with regard to
matters relating to authorised operations under Special Economic Zones
Act, 2005, transactions, and goods and services related thereto, shall be
made by the Jurisdictional Customs and Central Excise Authorities in
accordance with the relevant provisions contained in the Customs Act,
1962, the Central Excise Act, 1944, and the Finance Act, 1994 and the

rules made there under or the notifications issued there under”.

7.1 | find that jurisdictional Central Excise authorities envisaged in Rule 47(5) of
the SEZ Rules, 2006 supra can only be Ceniral Excise authorities having
jurisdiction over respective SEZ unit/developer and can never be jurisdictional
Central Excise authorities of suppliers. This is due to reason that SEZ Rules are
applicable to SEZ unit/developer and any reference to jurisdictional Central Excise
authorities in the SEZ Rules, 2006 would be SEZ unit/developer and by no stretch
of imagination it can be suppliers. In the present case, it is not disputed that refund
sanctioning authority is not having jurisdiction over Mundra where SEZ is situated.
Considering the legal and factual position, | am of the opinion that the refund
sanctioning authority has correctly returned the refund claim of the Appellant for
lack of jurisdiction citing Notification dated 5.8.2016 referred supra.

8. | have also examined case law of Adani Power Ltd.- 2018 (364) E.L.T. 319
(Tri. - Kolkata). In the said case, refund claim was rejected on the ground that SEZ
unit is considered as situated outside India and hence, claim cannot be
entertained by jurisdictional Central Excise officers. In that backdrop, the Hon’ble
CESTAT, by referring to the provisions of Notification dated 5.8.2016, held that
jurisdictional Central Excise officers having jurisdiction over SEZ can deal with the
refund claim of the Appellant therein. Thus, facts of the said case law are different
and distinguishable from the facts involved in the present case and hence, the said
case law is not applicable in the gresent case.

_«~8:.In view of above, | uphold the impugned letter and reject the appeal.

Page 5 of 6
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10.  3TdrcThdT GaRT gof &Y 31 3rdYet T fHUeRT 3IRIFd aiF & fFar srar g |
10.  The appeal filed by the Appellant is disposed off as above.

@\M/ \7\»0 "
Attest
% “E i/

(GOPI NATH)\\'k
(S.D.Sheth)
Superintendent (Appeals)

Commissioner(Appeals)
By RPAD iU

To, Jar
M/s Adani Power (Mundra) Ltd 3 ) T -
Adani House, Shantigram, . W.(W) ’ v
Near Vaishnodevi Circle, HETT 8139, e,
Ahmedabad. JoNeST g & 99,

K [LACACIGY

Copy for information and necessary action to:

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad
Zone, Ahmedabad for kind information please.

2) The Commissioner, CGST & Central Excise Commissionerate, Kutch.

3) The Assistant Commissioner, CGST & Central Excise Division, Bhu;j.

C 4 GuardFile. —— (_—— o/
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