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Passed by Shri. Gopi Nath, Commissioner (Appeals), Rajkot 
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 
/ GST, 

Rajkot / Jamnagar / Gandhidham 

&ii1il r PTt tt9T /Nanae & Address of the Appellant & Respondent :- 

Seabird Marine Services Pvt Ltd,1 floor, Bharat CF'S. Zone-i, Adani port road, MPSEZ, Mundxa-370421, 
Kutch 

3TT(3) oId ciRci i1Thci d'id 4icp / UI 3 1qd! l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 

A C'II tE' 3P1 llIMul i1 3tftr, o-k 3T1zTr ,1944 4T TRT 35B H 1994ItTR186 W cli ITiqcI/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) c Jq,UI üct,al W1tr iicl r cili ç'-Ie4al Ti tl 3jtft?tT c-4NIIUj I ftt , 
2, 3R. i. q', 9$ t, t1 o1Io  IftF 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purain, New 
Delhi in all matters relating to classification and valuation. 

(ii) ,4)qç1 '4c 1(a) clI' 1V 3tl?4t i 3iTT lW 3Tt RT 3cMI 3T4tI ciiI,'ui 
, Qd1t4'l oo rrT!r11v 1 

TQ the West regional bench of Customs  Excise & Service Tax Appellate Tribun?l (CESTAT) at 2u4  Floor 
Bhaumah Bhawän, Asarwa Ahmedabad-3S00 ibm case of appeals other than as mentioned in para- ita)  above 

3HiIcl(ui 31FTlTq*l   c'te (3)oiiciel, 2001, c1t6 3111 
wq EA-3 lt R  i, nfv I r -'.i ic, *r T'r  

w 3)i c'iit ni irr, qv 5 ni IT i* ,5 cit  v iT 50 c.ua v ri 3iZT 50 3T1I t 
1,000/- , 5,000 3iTT 10,000/- '"4' ititM'ci ff1*rT1'*flocl l 1tM.cI 'Hlc1 
3MtZI c-qjq'(uI r ITT  1kti i l54t 1't *c1lo14, uiu ii iI'ci i'c 
rirr ii1 I ii1i IL1't ' ') n ijtr T *iciii 31ItZr * TTW fI I -dlcl 

3r(31T) 1V 31-*iT50O/- VZFI11d Tq"(oii ,)'U 1/ 

The appeal tp the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise fAppeal) Rules, 2001 and shall be accompajned against one w'hich at least should be 
accompanied, by a fee of - Rs. 1 000/- Rs.5D00/-, Rs.10,000/- where amount of 
diitydemajid/interestlpenalty/refwad is iptq 5 tac. 5 Lac to 0 Lac an •  above 50 Lac respectively ii ,he fprm 
0± crossed bank dratt in favour 01 Asst., kegistrar of branch 01 any nominated public sector bank o,t t'e place 
where tle bench of any nominated pbhc sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a te of Rs. 500/- 
3tZ'  T II 3i, ¶i 3illiai,l994 I tim 86(1) 3ir lcac. lt1io?, 1994, l TT 9( 
dcl dS.T.-5 T t!  iT1i 3t 34ttrTt,  1T%T1c.1dcl 

ii1ci a1'l flfV) 3flai 1*IR17r ,eiit 1T3 dtiu 7TT 
V3T50 elHa 3frTT: 1,000/- ', 5,000/- 

3T 10,000/- T Id T 1 idcI 1 

1TT *iiq' j*.iR i W ' I(t lt ii0iq, iu 3TTt ).'ajlci *i GiU 1i ,1Ialf t4jI  I *1CI  
5T lW, f T 3E flT ' o1I T1V oII 'Id 34t *1 imi 1'I 3Tr ( 3th) 
3t'1tI500i Tl141c1 1'Tcl'tclI t')dlJ 1/ 

The appeal tinder sub section (1) of Section 86 of the Finnce Act, 1994 to the A_ppellate Tribunal Shall be filed 
m quaeruphcate in Form S.T.5 as prescribed undçr Rule 9(1J of the eryiçe lax ules, 1994, nd Shall be 
acc0mpan4ed by a copy of the order appealed against (one 01 wtuch sti,ii be certiried copy) and should be 
ccqu,pmed by a fees of Rs 1000/- where the amount Qf service tax & interest demanded penalty levied of 

Ks. i, jains or less Rs.5000/- where the amount of service tax & interest demanded & pena1t5r levietl is more 
than live lakhs bu not, exc,eedang Rs. Fifl3r Lakhs, Rs. 10,000/- where the amoujit of service, ta2c & interest 
denanded & penalty levied is more that lifty Lakhs npees, in the form of crossed bank draft in tvour 0± the 
Assistit egisirar ,of the bench 0± norpinated Pllblic Sector Bank  of the place where the bench of Tribunal is 
situated. / Application made for grant oX stay shall be accompanied by a fe oX Rs.500/-. 

(B) 



(1) 

(i) 3T',1994 rm 86 t3r-c-1m3(2) (2A) 3 i3Tftr,   1994, 9(2) 
tI 9(2A) cici (Itcf S.T.-7 * Z' . 3il', T .c"1I T 3ZT 3TZTT (3tR),  

ccii'u tnftr 3TkT r *ci  rt ( ii1   'TIt7) 3 3TT1 ai.0 iici 39 3T 
rI  t 3t'( mii1ltu T 31r   rr Ir * c1I(l 3iT1 * t 11T * 

*lcld,1 qft'Id( / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Corrimissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

3cMt ,lOICl,.( '4cp,(of (*) i 1t 3TCh1't * .jç'4j ç-q, 3li 

1944 r35 3tTi, *r1 a1)1w, 1994 tm 83 cIdT4t 
3T*3Tt '11'1 ict /k'101 PT 10 TT(10%), tTtM TiI(ad -, TTr, 

i2RT aI(ci , T STTT i '.,iR, 1RT 3T1 +(I aI ql  3P1T 
3rT'tI 

V 3E "a-jidj ~pi. ' 

(i) c.Trtrll rr.'a1 
(ii)  
(iii) Idei16 

— 3Tfr2014 
I1Rlth1 4do1 3f 1TEF't 4Iaki ri 

For an apreal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute or 
penalty, where penalty alone is in dispute, proviäed the amount of pre-deposit payalile would be subject t'o a 
ceiling of Rs. 10 Crores 

Under Cental Excise arid Service Tax, "Duty Demanded' shall include: 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not anplv to the stay application and appeals 
pending before any appeUate authority prior to the commencement of the Pinance (No.2) Act, 2014. 

.ni.i: 
Revision application to Government of India: 

3TT1 aii.ii1i lIlc1 oI1o) ' 1 r .ic'oc Ti 3T1lTJt 1994 t 35EE olt'Rc14 

33 .ct* 4,1iuc 3TT i1', 1f IcRt, TR, tiW't ~1, k*oi rr, 4c   4 
It-ii000i, tIqi .iiii ii*tri / 
A revision pilication lies to the Under Secretary, to the Government of India, Revision Application Unit, 

MinisMy 
of r ifiance Department of Revenue 4th Floor Jeevan Deep Building, Parliament Street, New Delhi-

1109 un4er Sectkn 35EE of the CEA 194 in respecl of the following case, governed by first proviso to sub-
section tl) or Section-35B dad: 

 i1f fiT zir  iul 

1,*n CbRIC 1ld1 'I/ 
In case of any loss of goons where the loss occurs in transit from a factory to a warehouse or to another factory 
or from ne warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii)  qt71$,- c'-ii 1c) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) j ri / 
In case ofoods ë3cported outside India export to Nep'i or Bhutn, without payment of duty. 

(iv) vrir ¶i r r'r * ITh-i 4 
3TTt 3r(3r) c11.0 r3T11Ji(r. 2),1998 T tFtr 109 c,cil.0 ¶ici r1$ 3j1T ,ioiiq1  

Credit of any duty allowed to be utili7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is jed by the Conirmssioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 

1q-j 3T * StIZTT Wl *si EA-8 ft It IIPT icTh1 (3)I 2001 * iia 9 
r 3ur r  3 3iyr ittrn1tr  rRt 3TTt' 3W 3Tt t1It 
 TI i*T,c'4Jc 1944 TRI35-EEccj fT*3ffr*ZT 

TR-61aIlT1Lfl / 
The above apnlication shall be made in duplicate in Form No. EA-8 as specified under Rple 9 of Central Excise (Appeals) Rules, 2001 within 3 months if om the date on which the order sought to tie 'appealed against is communicated and shall I2e  accompanied by two copies each of the 010 an4 0rder-1n-AppeI. It shoulci also be accompanied by a copy or TR-6 Challan evidencing payment of prescribed lee as prescrmeu under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) d.O1lI;d RPfrZ(l  
lc1d,j q'i P Hir.9 Ti  PtyI 200/- c1IL. 31doj q,{tT, u1e'qn 

1000 -/r lii rrin 
The revision anli&tion shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lao or less andRs. 1000/- where the amount involved is more than Rupees One Lao. 

t 3UT * 3i'Tft rr rr q, f rr w, i Si nit 'fi r 

1r 'Ic1J ri I In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner not withstanding the fact t.hat the one appeal, to the Appellant Tribunal or the Qne anhcation to the Central' Govt. As the case may be, is filled to avoill scriptoria wori if excising Rs. 1 lakh lee o s. 100/- for each. 

l* ekl 1975, 3il1 -I 6.50 
ie   )oji TVI / 

One copy of application or 0.1.0. as the case may be and the order of the adjudicatin authority shall bear a court fee stamp of Rs.6.50 as prescribed under icLedirIe-I in terms of the Court Fee Act1975, as amended. 
T1c-q, Tjc'.lc, TV T3 (q,  i)  1982 *3);:4d eii) 
i1i()C, q 11d-u1 *t3 ZI'3uq1vi T1TI / 

Attention is also invited to the rules coverin these arid other related matters contained in the Customs, Excise and Service Appellate Thbunai (Procedure) Iuies, 1982. - 

31fttZr i1tII 3Tt i1 'b * C'O4b, 3frt cojçjg iujj1 * Itr, 3T% fiT kici 
/ wwv.cbec. ov.in  It ''*ic I I 
-Fpr the elaiorate dei-ciled and latest provisions relating to filing of appeal to the higher appellate authority, the ::appellant may rder to the Departmental website www.coec.gov.ln. 

I- 

(C) 

(v) 

(D)  

(E)  

0 

0 
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:: ORDER IN APPEAL::  

M/s. Seabird Marine Services Pvt. Ltd., 1st  Floor, Bharat CFS, Zone-I, MPSEZ, 

Mundra (hereinafter referred to as 'the appellant') has filed present appeal against 

Order-in-Original No. I 9/DC/Mundra/201 8-19 dated 31.12.2018 (hereinafter referred to 

as "the impugned order") passed by the Deputy Commissioner, Central GST, Division — 

Mundra, Gandhidham (hereinafter referred to as "the adjudicating authority"). 

2. The brief facts of the case are that the investigation carried out against the 

appellant revealed that they were paying service tax on lift on/lift off charges of the 

empty and loaded containers and transportation of loaded containers from CFS to port 

jetty and vice versa, however, no service tax was paid by them on transportation of 

empty containers from Jetty to CFS and vice versa by claiming benefit of exemption 

under Notification No. 25/2012-ST dated 20.6.2012. Show Cause Notice No. 

DGCEIIRRU/36-2212016-17 dated 31.03.2017 was issued to the appellant proposing 

recovery of Service Tax of Rs. 40,38,052/- for the period from 01.07.2012 to 31.03.2015 

under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "the 

Act") along with interest under Section 75 of the Act, imposition of penalty under Section 

78 of the Act. The said Show Cause Notice was adjudicated by the adjudicating 

authority, vide the impugned order, in which Service Tax of Rs. 40,38,052/- was 

confirmed under Section 73(1) of the Act along with interest under Section 75 of the Act 

and penalty of Rs. 40,38,052/- was imposed under Section 78 of the Act. 

3. Aggrieved, appellant preferred the present appeal, inter-a/ia, on the following 

grounds: - 

(i) that the appellant provided transportation of goods by road and issued 

consignment notes, hence, they covered under 'Goods Transport Agency' which 

defined as per Section 65B(26) of the Act; that the appellant has provided the service of 

transportation of empty containers from Terminal to Port and thus, the appellant 

provided road transportation service and issued consignment note and hence, they fall 

within definition of GTA; that in case of GTA service, Rule 2(I)(d)(i)(B) of the Service 

Tax Rules, 1994 (hereinafter referred to as 'the Rules') stipulates that recipient (i.e. 

shipping line) liable to pay service tax; thus, the appellant not liable to pay service tax 

for transportation of empty containers from port to CFS. 

(ii) that the appellant collected transportation charges for transport of empty 

containers from port to CFS where transportation charges per trip is less than Rs. 

1,500/-; that Service Tax would not be levied on transportation charges collected by the 

appellant in terms of Notification No 25/2012 - ST dated 20 06 2012 
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(iii) that even if the service of movement of empty containers are not considered as 

GTA services, same remains not taxable in view of clause (p) of Section 66D of the Act. 

(iv) that different services provided by appellant cannot be treated as 'composite 

supply' and transportation charges separately charged will be considered as 

'transportation charges' only and not to be combined under 'cargo handling service' by 

treating the entire service as 'bundled service'; that when cargo handling charges and 

transportation charges were recovered separately, then Service Tax cannot be charged 

on the transportation charges collected by the appellant; that the same clarified by the 

department vide Circular No. Bi lI1/2002-TRU dated 01.08.2002 at para 4 and para 11; 

that the appellant relied on case law of Balmer Lawrie & Co. Ltd. v. CCE (2014) 35 STR 

611 (Tri-Mumbai). 

(v) that in the present case, the primary purpose of the contract is for transportation 

of empty containers from port to CFS and handling and storage services are ancillary to 

the primary services of transportation; that the appellant has charged in its invoice all 

charges separately and hence entire transaction would fall under the service category of 

GIA service; that as per Circular No. 354/98/2015-TRU dated 05.10.2015, if the primary 

contract is for transportation of goods then the services ancillary to the transportation 

like storage, loading/unloading etc., would fall under the service category of GTA 

service if the said charges are included in the invoice by the GTA himself and not by 

any other person; that as a result, under GTA service, shipping line being the receiver of 

service would be liable to pay Service Tax. 

(vi) that the appellant is not liable to pay service tax, interest under Section 75 of the 

Act and penalty under Section 78 of the Act. 

4. Personal Hearing in the matter was attended by Shri Abhishek Doshi, Chartered 

Accountant on behalf of the Appellant. He reiterated the submissions of appeal memo 

for consideration and requested that the appeal may be allowed. 

5. I have carefully gone through the facts of the case, the impugned order, grounds 

of appeal and written as well oral submissions made by the appellant. The issue to be 

decided in the present appeal is as to whether confirmation of demand of service tax on 

movement of empty containers from Jetty to CFS and vice versa provided by the 

appellant is correct or not. 

6. I find that the appellant being a Container Freight Station was providing various 

services to the shipping lines such as Lift on/Lift off of the containers, transportation of 

ernptyañd loaded containers from the Jettyrrermnal to the CFS, unloading at CFS, 
I' Page No. 40f 10 
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storage of containers, cargo handling, loading of the goods meant for export into 

containers and exporting of loaded containers, which have not been disputed. It is also 

not disputed that the appellant has issued invoices to the shipping lines, bifurcating in 

two parts — transportation charges and handling charges, but they have not discharged 

service tax on transportation charges of movement of empty containers from port to 

CFS by claiming exemption under Notification No. 25/2012-ST dated 20.06.2012, on the 

ground that it is a GTA service and below the exemption limit. However, for handling 

charges, they have paid service tax. 

7. I find that the concept of the GTA, after 1.7.2012, is covered under Section 

65B(26) of the Act which read as under: 

"goods transport agency" means any person who provides service in relation to transport of 
goods by road and issues consignment note, by whatever name called; 

7.1 In view of the above, I find that to get the benefit of the exemption in term of 

Notification No. 25/2012-ST dated 20.06.2012, the services have to be provided by a 

goods transport agency by way of transportation of the goods. Further, there should be 

a consignment note for transportation of goods which is being transported in a single 

goods carriage. 

7.2 Further, I find that Rule 4A and Rule 4B of the Rules are relevant for goods 

transport agency, which are as under: 

"RULE 4A. Taxable service to be provided or credit to be distributed on invoice, bill or challan. — 

(1) Every person providing taxable service shall not later than thirty days from the date of 
completion of such taxable service or receipt of any payment towards the value of such taxable 
service, whichever is earlier, issue an in voice, a bill or, as the case may be, a challan signed by 
such person or a person authorized by him in respect of such taxable service provided or agreed 
to be provided and such invoice, bill or, as the case may be, challan shall be serially numbered 
and shall contain the following, namely :- 

(I) the name, address and the registration number of such person; 
(ii) the name and address of the person receiving taxable service; 
[(iii) description and value of taxable service provided or agreed to be provided; and 
(iv) the service tax payable thereon: 

Provided further that in case the provider of taxable service is a goods transport agency, 
providing service to any person, in relation to transport of goods by road in a goods carriage, an 
in voice, a bill or, as the case may be, a challan shall include any document, by whatever name 
called, which shall contain the details of the consignment note number and date, gross weight of 
the consignment and also contain other information as required under this sub-rule:" 

"RULE 4B. Issue of consignment note. — Any goods transport agency which provides service in 
relation to transport of goods by road in a goods carriage shall issue a consignment note to the 
recipient of Service: 

The definition of the Consignment note as given under explanation appended to Rule 46 of the 
Rules means— 

"consignment note" means a document, issued by a goods transport agency against the 
receipt of goods for the purpose of transport of goods by road in a goods carriage, which is 
:serlaily numbered, and contains the name of the consignor and consignee, registration number of 
the goods carilage in which the goods are transported, details of the goods transçrted details of 

Page No. 5 of 10 
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the place of origin and destination, person liable for paying service tax whether consignor, 
consignee or the goods transport agency." 

7.3 It can be seen from above that the provion of Rule 4A and also Rule 4B of the 

Rules stipulate that every "Goods Transport Agency" shall issue consignment note. This 

provision read with Section 65B(26) of the Act leads to a situation where the definition is 

dependent of a requirement laid down using the defined term itself. Since the provision 

of Act has to prevail, the definition at Section 65B(26) of the Act has to be understood 

independent of Rule 4B of the Rules to decide whether the person concerned is a 

goods transport agency by looking at the meaning of consignment note and then apply 

Rule 4B of the Rules, if the person concerned is found to be a goods transport agency. 

7.4 I find that the adjudicating authority held that Shri Mitesh Dharamshi, General 

Manager and Authorized Signatory of the appellant in his statement dated 16.02.2015 

and 07.07.2015 has admitted that they have not issued any consignment note 

physically at the time of movement of the containers and have also admitted that 

invoices issued were not contained any reference of the consignment note. Relevant 

portion of the statement dated 07.07.2015 of Shri Mitesh Dharamshi, General Manager 

and Authorized Signatory is as under: 

Q. 1: In your Statement dated 16.02.15, in rep/v to Question 06, you have admitted that no 
Consignment Note are being issued. However, in teply to our letter dated 12.05.2015 you have 
intimated that your company prepares consignment note for movement of empty container. 
Please explain. 

Ans. 01 : We do agree that we are not issuing physical copy of consignment note to the 
consignor or transporter, if any, but are preparing the consignment note in the system which is 
directly sent by the computer System in soft copy to the consignor. 

Q. 2: In your letter dated 30.05.2015, You have submitted sample copy of the Consignment 
note which are unsigned. How? When such consignment note is generated? 

Ans. 02: The consignment note is generated in System on the date of receipt of order for 
transport of any container. The same remains in the System and no physical copy of this 
consignment note is taken or signed. The sample copy submitted to your office were printed from 
the System at the time of submission of reply to your letter dated 12.05.2015. 

Q. 03 .' How the serial number is given in System to each Consignment note ? Whether any 
reference, Serial number' of Consignment note is given in invoice raised corresponding to the 
Consignment note? 

Ans. 03: The serial number to each consignment note is given by the System. The prefix is 
year, month, date of the transaction followed by continuous serial number. However, no any 
reference of such serial number is given in the Invoice corresponding to such Consignment note. 
The relation and matching of the both, Invoice and Consignment note can be done by container 
number only. 

7.5 It can be seen from the above that the said consignment note was auto generated 

in the computer system which was unsigned and directly sent by the computer system 

to the consignor in soft format; that thv so admthed that the invoice issued by them 

jot contained any reference of such consignment note. I find that such consignment 

rotes issued by the appellant do not fulfill the criteria of consignment note as per Rule 
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4B of the Rules. I, therefore, find that the appellant was not issuing consignment note 

physically and not carrying any consignment note of goods in the goods carriage for the 

single consignee. When consignment notes are not issued by the operator they cannot 

be considered as a "Goods Transport Agency". 

7.6 I, further, find that the basic work of appellant was of CFS and dealing in import 

and export cargo, they were not in business of goods transport operator. To fall under 

GTA, it should involve mere transportation while in the present case, the containers 

have also been stored besides unloading, loading and transporting the empty 

containers. Thus, the appellant has not provided merely GTA service but a combo 

services of handling and storage or warehousing services. I find that contract entered 

between the appellant and shipping line PIL, the terms and conditions of the contract, 

inter a/ia, are as under: 

(i) the services to be provided by the appellant will be enbloc movement of import 

laden/empty containers, storage of cargo-destuffing operation- transportation of import 

laden/empty containers from Mundra Port to CFS. 

(ii) the conditions further mention that all import laden containers are to be moved 

within 2 days of discharge. 

(iii) the appellant agrees that all containers under the enblock movement will be under 

an insurance coverage. 

(iv) the appellant to ensure empty enblock at the earliest possible time within 2 days 

from the time of empty delivery from the terminal, failing which all empty storage at 

terminal will on their account. 

(v) Further condition is the appellant shall ensure that all containers are stacked in a 

safe and secure manner and not to be utilized without written consent of carrier. 

(vi) The containers shall not be released to third party without authorization from the 

shipping lines. 

(vii) The container will be stored on even surface. 

(viii) the appellant bears responsibility of de-stuffing of import laden containers if not 

cleared within 60 days and return the empty containers to PIL. 

There wHI be no storage charge for first 50 days but thereafter it will be charged as 
Page No. 7 of 10 
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per the contract between them. 

7.7 In view of the above terms and conditions of the contract, I find that the contract 

between the appellant and the shipping Unes is for storage of empty containers, its 

safety and security, its movement, insurance, stuffing & de-stuffing, etc. and not for 

mere transportation of containers. I find that shipping lines are more concerned about 

the handling and storage of empty containers and they have not chosen any transport 

operator for these services as it appears that their main area of concern is immediate 

lifting off the containers from the terminal area to avoid the storage, ground rent and 

detention charges and safe and secure storage of the empty containers, so that 

whenever they receive any order for stuffing goods in their containers from their 

customers, they can direct the CFS operator to make arrangement of delivery of empty 

containers to them. 

7.8 I find that in the annexure to agreement/contract, charges are shown for 

transportation, lift on! lift off etc. but storage of containers is free for first 50 days and 

thereafter, storage is charged. However, it is clear that no one would blocklprovide their 

available space and store containers for free and hence, the charges decided by these 

two parties i.e. the appellant and shipping Unes per container are for host of other 

services like storage of empty containers, loading, unloading, movement and its 

handling. I, therefore, find that the primary and main function in this agreement is not 

mere transportation as argued by the appeUant but it is a combination of services which 

include loading empty containers in vehicle, transporting from jetty to CFS, finally 

loading off and storage at the CFS, security of containers, delivery of containers as per 

direction of shipping company etc. 1 find that these services are combo service which 

cannot be artificially bifurcated to get undue advantage of Notification No. 25/2012-ST 

dated 20.06.20 12. I, hence, find that as the basic work of the appellant is of CFS and 

dealing in import and export cargo, the impugned services provided by them cannot be 

considered as that of GTA Service. I, therefore, find that the argument of the appellant 

that when cargo handling charges and transportation charges were recovered 

separately, then Service Tax cannot be charged on the transportation charges is not 

tenable and hence, reliance placed by them on Circulars and case lw is not helpful to 

them. The adjudicating authority has, thus, correctly held that the services provided by 

the appellant were not mere transportadon of containers but storage and warehousing 

services as well as cargo handling services &ong with many other services which are in 

the nature of bundled services. 

7.9 Further, I find that Shri Miesh Dharar:shi, General Manager and Authorized 

Signatory of the appellant in his statemer:i:ted 16.02.2015 has admitted that "for 

movethent of empty containers from other C:. to our CFS and vice-versa, in case of 
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non-availability of empty containers then, the lift on/lift off charges of empty containers 

along with its transportation charges, a ccmpsite invoice is being issued on 

exporters/C HA as "Empty containers for export stuffing". The sen/ice tax on total 

composite amount is charged under 'cargo handling seivice'. I find that the service of 

movement of empty containers is same in case they are transferred from Port to CFS or 

they are transferred from one CFS to other CFS, however they were paying service tax 

on movement from CFS to CFS whereas they were not paying any service tax on 

movement of empty containers from Port to CFS. I find that the appellant has made a 

planned evasion of service tax by separately showing the transportation charges and lift 

on/off charges in the invoice instead of showing composite income under the handling 

of empty containers in the invoice issued and thereby evaded the service tax on 

consideration received from the customers. 

7.10 Further, I find that the appellant has changed their business model with effect 

from 01.04.2015 and they provided one basket of service including transportation, 

handling and storage of containers and started charging Service Tax on the full value of 

contract under Storage and warehousing services, as narrated in the SCN. I find that 

this fact also implies that the said service was taxable right from the inclusion of 

negative list concept i.e. with effect from 01.07.2012. 

8. I find that the appellant contended that even if the service of movement of empty 

containers are not considered as GTA services, the same remains non taxable in view 

of clause (p) of Section 66D of the Act. I find that it is primarily meant for transport of 

goods either by the owner of the woods themselves or transport of any other goods 

which are not commercially transported. I find that the empty containers are not goods 

but only a medium to store goods. I find that the appellant not provided mere 

transportation of containers as discussed above, moreover, the empty containers were 

not handed over to the consignee but are used for stuffing of export cargo in the CFS 

itself. Therefore, the exemption provided in clause (p) of Section 66D of the Act is not 

applicable. 

9. In view of above, I uphold the impugned order and reject the appeal filed by the 

appellant. 

S.. 31cc1CI Cc1IU 31itf3Y'Pc1 di4I '1IdI 

9.1 The appeal filed by the appellant is disposed off in above terms. 

  

(GOPI NAT?I) 
Commissioner (Appeals) 
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