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Appeal No: V2/2/GDM/2019

" .: ORDER-IN-APPEAL ::

M/s. Sumilon Industries Ltd, Varsana (hereinafter referred to as
“Appellant”) filed appeal No. V2/2/GDM/2019 against Order-in-Original No. 6 &
7/JC/2018-19 dated 27.9.2018 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, Central GST, Gandhidham (Kutch)
(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the Appellant having Central Excise
Registration No. AADCS3567L.XM004 was engaged in the manufacture of Polyester
Film-plain and Polyester Film-Metallized falling under Ch. 39 of the Central
Excise Tariff Act, 1985. The Appellant informed the Department on 22.9.2014
that a fire broke out at their factory premises. The Appellant vide letter dated
22.7.2015 further informed the jurisdictional Range office that they had
reversed Cenvat credit of Rs. 5,99,600/- availed on raw materials which were
destroyed in fire and that they paid Central Excise duty of Rs. 31,27,538/- in
respect of Cenvat credit availed by them on raw materials which were used in
the manufacture of finished goods destroyed in fire.

2.1 The Appellant filed application for remission of duty under Section 5 of
the Central Excise Act, 1944 (hereinafter referred to as ‘Act’) before the
Commissioner, Central Excise, Gandhidham, which was rejected vide Order-in-
Original No. KCH-EXCUS-COM-000-02-2018-19 dated 10.7.2018. Hence, it
appeared that the Appellant was required to pay Central Excise duty of Rs.
43,90,373/- on finished goods destroyed in fire. It further appeared that the
Appellant was also required to reverse Cenvat credit of Rs. 7,26,546/- availed on
raw materials consumed in in-process goods destroyed in fire.

2.2 The Show Cause Notice No. V.Gnd/AR-IV-Gnd/Commr/92/2015 dated
16.9.2015 was issued to the Appellant calling them to show cause as to why
Central Excise duty of Rs. 43,90,373/- on finished goods destroyed in fire should
not be demanded and recovered under Section 11A of the Act; Cenvat credit of
Rs. 7,26,546/- availed on inputs used in in-process goods should not be
disallowed and recovered under Section 11A and Cenvat credit of Rs. 5,99,600/ -
availed on inputs destroyed in fire should not be disallowed and recovered under
Section 11A ibid; interest on above demand should not be charged under Section
11AA of the Act and also proposed imposition of penalty under Section
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2.3 The Show Cause Notice No. V.CEX/15-35/Audit-lll/ADC-10/2015-16 dated

8.10.2015 was issued to the Appellant calling them to show cause as to why
Cenvat credit of Rs. 31,27,538/- availed on inputs consumed in finished goods
destroyed in fire should not be disallowed and recovered from them under
Section 11A, along with interest under Section 11AA of the Act and also proposed
imposition of penalty under Rule 15 of the Cenvat Credit Rules, 2004.

2.4 The above SCNs were adjudicated by the adjudicating authority vide the
impugned order, wherein he confirmed ‘demand of Central Excise duty of Rs.
43,90,373/- under Section 11A of the Act; disallowed Cenvat credit of Rs.
5,99,600/-, Rs. 5,87,'749/- and Rs. 31,27,538/- and ordered for their recovery
under Section 11A ibid; confirmed intersst on above demand under Section 11AA
of the Act and imposed penalty of Rs. 4,39,037/- under Section 11AC(1)(a) of the
Act. ‘

3. Aggrieved, the Appellant preferred this appeal, inter-alia, on the various
grounds as under: '

(i) The adjudicating authority has erred in confirming demand of Rs.
43,90,373/- on finished goods burnt/lost in fire; that they were only required to
reverse Cenvat credit availed on inputs consumed for manufacture of finished
goods lost in fire and that they have already paid amount of Rs. 31,27,538/-
towards said Cenvat credit; that there is no provision to recover duty
simultaneously on finished goods which is burnt in fire and also asking for
reversal of Cenvat credit involved in said goods; that it will amount to recover
duty and credit twice for same goods, whic‘:h is against the provisions of Cenvat
Credit Rules; that Section 11AA of the Act deals with chargeability of interest on
delayed payment of duty. Since demand of Rs. 43,90,373/- on finished goods is

not sustainable, the question of interest on said demand does not arise.

(i)  That they had reversed Cenvat credit of inputs lost/burnt either at input'
stage or semi processed stage/finished stage; that there was no removal of
inputs and hence, date of clearance cannot be determined and delayed period
can never be worked out; that Secticn 11AA of the Act does not stipulate
recovery of interest in case of fire accident; that they were always having
sufficient balance lying in their Cenvat c‘red'it account and hence, interest is not

payable on said credit involved in goods burnit/lost in fire.

=, That imposition of penalty of Rs. 4,39,037/- is illegal angaunwarranted,
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that when goods were not destroyed. in-fire,-how can-they assessed said goods to
duty; that it is never the intention of the statute to impose penalty in such types
of fire accident; that there are plethora of judgement that penalty is imposable
only if the party had acted in deliberate defiance of law; that there was no

mens rea on their part and hence, penalty can not be imposed.

4. Hearing was fixed on 4.11.2019,26,11.2019,2.1.2020. The Appellant vide
letter dated 30.12.2019 waived the opportunity of personal hearing. |,
therefore, proceed to decide the appeal on the basis of submissions made in
appeal memorandum. '

5. | have carefully gone through the facts of the case, the impugned order,
the Appeal Memorandum and written submission made by the Appellant. The
issue to be decided is whether the impugned order confirming duty on finished
goods destroyed in fire, confirming interest on reversal of Cenvat credit and

imposing penalty is correct, legal and proper or not.

6. On going through records, | find that fire broke out at the factory
premises of the appellant destroyed raw materials, in-process goods and finished
goods. The Appellant reversed Cenvat credit availed on raw material as well as
inputs used in the manufacture of in-process goods and finished goods. The
proceedings were initiated against the Appellant for demanding duty on finished
goods destroyed in fire and for recovery of interest on Cenvat credit availed on
raw materials from the date of availment of Cenvat credit to date of reversal of
Cenvat credit.

7. Regarding confirmation of demand of Central Excise duty of Rs.
43,90,373/- on finished goods destroyed in fire, the Appellant contended that
there is no providion to recover duty simultaneously on finished goods which is
burnt in fire and also asking for reversal of Cenvat credit involved in said goods;
that it will amount to recover duty and credit twice for same goods, which is
against the provisions of Cenvat Credit Rules. | find that the finished goods
valued at Rs. 3,55,20,815/- lying in the factory premises of the Appellant got
destroyed in fire, which is not under dispute. | find that as per Section 3 of the
Act, Central Excise duty is levied on goods manufactured in India, however, for
adminisiirative convenience, Central Excise duty is levied at the time of

clearance of goods from factory. So, point of taxation is manufacture and not
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clearance for home consumption. When the Appellant had manufactured
finished goods, they became liable to pay Central Excise duty. Though, finished
goods manufactured by the Appellant were destroyed in fire, liability to pay
Central Excise duty remained with the Appellant unless the competent authority
provide for remission of duty under Section 5 of the Act. On going through the
impugned order, | find that the Appeliant had filed application under Section 5
of the Act for remission of duty on finished goods and semi finished goods before
the Commissioner, Central Excise, Gandhidham, but the same was rejected vide
Order-in-Original No. KCH-EXCU$-COM-000-02-2018-19 dated 10.7.2018, inter
alia, on the grounds that the Appeilant had filed insurance claim including duty
element involved in goods destroyed in fire. Since, the application for remission
of duty filed by the Appellant was rejected, the Appellant was rightly held liable
for payment of Central Excise duty on finished goods destroyed in fire. I,
therefore, uphold confirmation of demand of Rs. 43,90,373/-. -

8. Regarding recovery of interest from date of availment of Cenvat credit to
date of reversal of Cenvat credit under Section 11AA of the Act, the Appellant
contended that Section 11AA of the Act does not stipulate recovery of interest in
case of fire accident; that they were always having sufficient balance lying in
their Cenvat credit account and hence, interest is not payable on said credit
involved in goods burnt/lost in fire. | find that the Appellant had reversed
Cenvat credit of Rs. 5,99,600/- availed on raw materials, Rs. 5,87,749/- on raw
materials used in in-process goods and Rs. 31,27,538/- on raw materials used in
finished goods. Once the Appellant had availed Cenvat credit, which is
subsequently held ineligible, they are liable to pay interest on such Cenvat
credit unless it is shown that the same was not utilized. | find that the Appellant
has not produced any documentary evidernice in support of their claim that they
were having sufficient balance lying in their Cenvat credit account. Further,
provisions of Section 11A and Section 11AA of the Act are applicable for recovery
of wrongly availed Cenvat credit along with interest as provided under Rule 14 of
the Cenvat Credit Rules, 2004. The adjudicating authority has rightly confirmed
recovery of interest under Secticn 11AA of the Act. My views are supported by
the decision rendered by the Hon’ble Gujarat High Court in the case of Sweet
Industries reported as 2011 (264) E.L.7. 349 {Guj.), wherein it has been held

9
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«10. Insofar-as-he recovery-of interest-on the amount of Cenvat Credit of Rs.
19,06,198/- reversed by the assessee lying as such, the Tribunal has held that the
provisions of Section 11AB of the Act would not be applicable inasmuch as the
said provision can be invoked only in cases of non-levy or short-levy of excise
duty or non-payment of duty by due date as required under law. In this regard, it
is clarified that this Court does not agree with the reasoning adopted by the

Tribunal. The leamed counsel for the revenue appears to be justified in

contending that while holding so, the Tribunal has failed to consider the

provisions of Rule 12 of the Rules, which lays down that the provisions of

Section 11A and 11AB of the Act shall apply mutatis mutandis for effecting

such recoveries where Cenvat Credit has been taken or utilized wrongly or has

been erroneously refunded.”

(Emphasis supplied)

9. Regarding imposition of penalty of Rs. 4,39,037/- under Section
11AC(1)(a) of the Act, the Appellant has contended that there are plethora of
judgement that penalty is imposable only if the party had acted in deliberate
defiance of law; that there was no mens rea on their part and hence, penalty
can not be imposed. | find it is pertinent to examine the provisions of Section
11AC(1)(a) of the Act, which are reproduced as under:

“(1) The amount of penalty for non-levy or short-levy or non-payment or short-

payment or erroneous refund shall be as follows :-

(a) where any duty of excise has not been levied or paid or has been short-

levied or short-paid or erroneously refunded, for any reason other than the

reason of fraud or collusion or any wilful mis-statement or suppression of facts

or contravention of any of the provisions of this Act or of the rules made

thereunder with intent to evade payment of duty, the person who is liable to pay

duty as determined under sub-section (10) of section 11A shall also be liable to

pay a penalty not exceeding ten per cent. of the duty so determined or rupees

five thousand, whichever is higher.”

9.1 In view of above provisions, ingredients of fraud, suppression etc is not
required for imposition of penalty under Section 11AC(1)(a) ibid. When there is
non levy or short levy of duty, it attracts penalty under the provisions of Section

- 11AC(1)(a). In the present case, it is undisputed that the Appellant failed to

discharge Central Excise duty on the finished goods burnt/lost in fire,

- particularly when their remission application under Section 5 of the Act was
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~—

rejected by the competent authority. Considering the facts of the case as well‘
as legal provisions, | am of the opinion that the adjudicating authority has
correctly imposed penalty of Rs. 4,3%,537/- under Section 11AC(1)(a) of the Act
and 1 uphold the same.

10.  Inview of above, | uphold the impugned order and reject the appeal.
11, drereRdTl SaRT got T 318 3 & foroeiy Suied alis 3 fharsiar g i
11.  The appeal filed by the Appellant is disposed off as above.
7’

(Gog.‘\r,%v\“’

Commissioner(Appeals)

Taluka: Anjar,
District Kutch.
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Do

(V.T.SHAH)
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