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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
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3f3t1l 1994irU86 3 d Til/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) ad?f* 4i1 ' 11TT t e11c  thr 5tiT jc-'.lIa1 1cq, T eT 31tftr ?Z1TT11 1'T r fw  

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) .,C1ctd Rt 1(a) c1l' TLT 3t 3TTT W * 3T IT c'flc Ti t 3T Ii ,'lu1 
d, -iic4 t3 3jc,jitc- eOt l,ijl ii1r I, 

To the West regional bench of Ci.jstoms Excise & Service Tax Appellate Tribunal (CESTAT) at 2d  Floor, 
Bhaumaii Bhawän, Asarwa Almiedabad-3S0O16in case of appeals other than as mentioned in para- ita)  above 
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The appeal tç the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Eicjse (Appeal) Rules, 2001 and- shall be acconpamed against one which at least should be 
accompanied, by a fee of , Rs. 1 000/- Rs.5000/-, Rs.1O,000/- where, amount of 
dtitydemand/interestJpen,alty/refiind is upto 5 Lac. 5  Lac to 50 Lac and above 50 Lac respectively ip fhe fprm 
01 crossed bank dralt in lavour of Asst., Kegistrar of' branch of any iiominateçl public sectOr bank 01 ttie place 
whee tile bench of any nominated pl.lblic sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay sflafl be accompanied by a tee of Rs. 500/- 
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-7he appeal tinder ,sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
- in:quaeruplicate in Form S.T.5 as prescribed under Rule 9(1.) of ,the erviçe lax Rules, 1994, and Shall be 

accompanied by a copy of the order appealed against (one ol which shall be certified copy)  and should be 
accompanied by a fees of Rs 1000/- Where the amount of service tax & interest demanded pnity 'evied of 

-- Rs. 5 Lákiis or less Rs.5000/- where the amount of service tax & mterest demanded & penalty levied is more 
- thank flv lakhs but not, exceeding Rs. Fifty Lakhs, Rs. 10,OQO/- where the amount of service, tax & interest 

demanded & penalty levied is more than tifty Lakh rupees, in the form of crossed bank draft in favolir of the 
- Assistant Registrar of the bench of nominated Public Sector Bnk of the plaQe where the bench of Tribunal is 

situated.. / Application made for grant of stay shall be accompanied by a fee 01 Rs.500/-. 
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(D)  

(E)  

(v) 

f1 311d-1,l994 rVTU 86 3q-URm(2) tTh(2A) i3tldlci co i4 31tfr,   1994, fk+i 9(2) 
t 9(2A) cics S.T.-7 t xrr *4 v i' i-r zr ii mi 39 (3rt?r), 

CRI tiftf 311T 1 (ite srJR11rlT t)oi 'TTtE) 3ft 3iT ii1 *fI44' 3UWT 3IZT 
3tJ 31T q, itt 1 -  1't TT * 

fdoj "&' 4I I / 
The appeal under sub section 12) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2J & 9(2A) of the Sex-vice Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of winch shall be a certified 
copy) and copy of the order passed by the Conimissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
fi e  V 3Tf () 1I 3T4t ic'-4I, 

1944 353i?r, r1rfl 31fW, 1994 T iRr83 
3Tt?I1 ii°i ~ 34i cicl Zr ic'-iI nr * 10 TT (10%), frr fdicf , i 
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33iI 
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(1) TRr11 3cie4 

(ii)  
(iii) i1I d1c1c 1i6 itt3Jjd1 i4 
- Th1Tf ( 2) 3t'fr2014 3t  

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 winch is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Ceuvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Sectujn shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

I?R €j.iiidW .iic.1: 
Revision pp1ication to Government of India:

______ T 31T1 $lt iIei -iII(ci r-1T1t 1, a'tZr31 it 3fIlf,l994 f ir 35EE 1L4(c1e, 

33T TF t, oi 3Ul T    ¶RTrr, M) ,?)ar )tr *1*1c, J1I, 

A revision application lies to the Under Secretar to the Government ,Qf •  India, levision Application Unit, 
Ministry of Finances  Department of Revenue, th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
ii000r under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section ti) 01 Section-35B ibid: 

 i a1(1Io1 d-jI6 ', I -Jcj ¶1'[ J-(jej jl q,ii  * 1Fr '4IVIa1Ø1 i ciki T 1*)) 31 
111I   iT  kioi, 

I iai  Tr1*I st 
In case of any loss of goo'ds, where tie loss occurs in trapsit from, a factory to a warehouse or to another factory 
or from  one warehouse, to another during the course ox processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 4o TLc'I   (Ic) 

In case of rebate of duty of excise on goods exported to any countx-y or territory outsi4e India o on excisable 
material used in the manufacture of the goods winch are exported to any country or temtory outside India. 

(iii) c'-re, 'i,& fi t qrr i x.ii 'ai fT 1rTrI / 
In case of'','iods ecported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) , 	 ftr t -z ,-gr ' 3fT   i-i iiiiit *r i$ - 
xsu IF3x11r (r. 2),i99Srxr109 

T )' 1ftT 1LT 1V 'II 
Credit of any duty allowed to be utili7ed towards uayin,ent of excise  duty on final products under the prQvisions 
of this Acl or the lule made there under  such  orcçer  is passed oy the Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 't998. 

i' -ci 3Tl *r r1it *isi EA-8 T, " 1 It4 3?'atl1 Tt (3 )14a1Ic.,2001, 1ei 9 t 3t 
1~C ', 3iTr i.1tu l 3 e  i3T tiit 1lT I 3c 3PTi .w 3 TTfT 

 TTlI T3c-'-Id 1944 tRr35-EEd1 
tgTR.5   iiftti / 

The above application shell je made in duplicate in Form No. EA-8 as specified under Rpie, 9 of central Excie 
(Appeals), Rures, 2001 within 3 months from the date on which the Yrder sought to be appealed against is 
communic,atd and shall e accompanied by two, copies each ot the 010 and 0rder-In-AppeL It shoj,ild also be 
accompanied by a copy ox TR-b Challan evidencing payment ox prescribed tee as prescned under Section 35- 
EE of CEA, 1914, under Major Head of Account. - 

(vi)
_ '1c'to1 5Ttlt c'i e"i) iT.i.i4 'tI 200/- 5T iia1 1i iflV 3 41?, 'k1cido1 '('bal 's4 ' ,r'lIcl1t 

tq 1000 -/ 1'iei TO'l 
The revision apli&ation ihall be accompanied, by a fee, of Rs. 200 / - where the amount involved in Rupees One 
Lao or less and s. 1000/ - where the amount involved s more than Rupees One Lac. 

ciT'1qI ioi1'I 
*r   3t   v 3r i 3Ti 

1ii ouch ri / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in tie aforesaid manner not withstanding the fact that the one appeal, to t)le Appejiant ribunal or the 
ne apphcatioii to the Central Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh 

lee orRs. 100/- lox- each. 

jiicl Jlc'4 1975, 3Fl-1 *31i9It 4-Ich 3 tV -Q4doi 31 6.50 "i  5l' 
ftI Tt &ioii TO'1 / 

'One cope of application or 0.1.0. as, the case may be, and, the order of the adjudicating, authority shall bear a 
Court fee stamp of Rs.6.50 as prescribed uric-er Sdhedule-I in terms of the Court Fee Act'1975, as amended. 

1T ic'4i IZt *u4' 3TtiT (r lfrtiol, 1982 ir 3 f'uoic1 
4ch q'j cai I4 i1t3 'I,' 

Attention, is also invited to the rules coverina these and. other related matters contained in the Customs, Excise 
andService Appellate Tribunal (Procedure) lu1es, 1982. 

TfIF 3Ir T1r 'u*I ' lIf0lT ex11tr, 3j)' olc'lo1çjo1 WTTñ' i l, 3PfllT2ff fTThiT h1IO 
.-'wwycbec.gov.in t ~ii *ueci ' / 
.For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 

tpellant may refer to the Departmental website www.ccec.gov,m. 
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AppeaL No: V2/2/GDM/2019 

:: ORDER-IN-APPEAL::  

M/s. Sumilon Industries Ltd, Varsana (hereinafter referred to as 

"Appellant") filed appeal No. V2/2/GDM/2019 against Order-in-Original No. 6 a 

7/JC/2018-19 dated 27.9.2018 (hereinafter referred to as 'impugned order') 

passed by the Joint Commissioner, Central GST, Gandhidham (Kutch) 

(hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that the Appellant having Central Excise 

Registration No. AADCS3567LXMOO4 was engaged in the manufacture of Polyester 

Film-plain and Polyester Film-MetalUzed falling under Ch. 39 of the Central 

Excise Tariff Act, 1985. The Appellant informed the Department on 22.9.2014 

that a fire broke out at their factory premises. The Appellant vide letter dated 

0 22.7.2015 further informed the jurisdictional Range office that they had 

reversed Cenvat credit of Rs. 5,99,600/- availed on raw materials which were 

destroyed in fire and that they paid Central Excise duty of Rs. 31,27,538/- in 

respect of Cenvat credit availed by them on raw materials which were used in 

the manufacture of finished goods destroyed in fire. 

2.1 The Appellant filed application for remission of duty under Section 5 of 

the Central Excise Act, 1944 (hereinafter referred to as 'Act') before the 

Commissioner, Central Excise, Gandhidham, which was rejected vide Order-in-

Original No. KCH-EXCUS-COM-000-02-201 8-19 dated 10.7.2018. Hence, it 

appeared that the Appellant was required to pay Central Excise duty of Rs. 

43,90,373/- on finished goods destroyed in fire. It further appeared that the 

Appellant was also required to reverse Cenvat credit of Rs. 7,26,546/- availed on 

raw materials consumed in in-process goods destroyed in fire. 

2.2 The Show Cause Notice No. V.Gnd/AR-IV-Gnd/Commr/92/201 5 dated 

16.9.2015 was issued to the Appellant calling them to show cause as to why 

Central Excise duty of Rs. 43,90,373/- on finished goods destroyed in fire should 

not be demanded and recovered under Section 1 1A of the Act; Cenvat credit of 

Rs. 7,26,546/- availed on inputs used in in-process goods should not be 

disallowed and recovered under Section hA and Cenvat credit of Rs. 5,99,600/-

availed on inputs destroyed in fire should not be disallowed and recovered under 

Section hA ibid; interest on above demand should not be charged under Section 

11AA of the Act and also proposed imposition of penalty under Section 

11Ac(1 )(a) of the Act read with Rule 25 of the Central Excise Rules, 2002. 
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That imposition of penatt 01 Rs, 4,39,037/- is illegal an unwarranted; 
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2.3 The Show Cause Notice No. V.CEX/15-35lAudit-IIIIADC-1O/2015-16 dated 

8.10.2015 was issued to the Appellant catting them to show cause as to why 

Cenvat credit of Rs. 31,27,5381- availed on inputs consumed in finished goods 

destroyed in fire should not be disallowed and recovered from them under 

Section 1 IA, along with interest under Section 1 IAA of the Act and also proposed 

imposition of penalty under Rule 15 of the Cenvat Credit Rules, 2004. 

2.4 The above SCNs were adjudicated by the adjudicating authority vide the 

impugned order, wherein he confirmed demand of Central Excise duty of Rs. 

43,90,373/- under Section hA of the Act; disallowed Cenvat credit of Rs. 

5,99,600/-, Rs. 5,87,749/- and Rs. 31,27,538/- and ordered for their recovery 

under Section 1 IA ibid; confirmed interest on above demand under Section 1 IAA 

of the Act and imposed penalty of Rs. 4,39,037!- under Section 1IAC(1)(a) of the 

Act. 

3. Aggrieved, the Appellant preferred this appeal, inter-alia, on the various 

grounds as under: 

(i) The adjudicating authority has erred in confirming demand of Rs. 

43,90,373/- on finished goods bunit/tost in fire; that they were only required to 

reverse Cenvat credit availed on inputs consumed for manufacture of finished 

goods lost in fire and that they have already paid amount of Rs. 31,27,538/-

towards said Cenvat credit; that there is no provision to recover duty 

simultaneously on finished goods which is burnt in fire and also asking for 

reversal of Cenvat credit involved in said goods; that it wilt amount to recover 

duty and credit twice for same goods, which is against the provisions of Cenvat 

Credit Rules; that Section 1 1AA of the Act deals with chargeability of interest on 

delayed payment of duty. Since demand of Rs. 43,90,373/- on finished goods is 

not sustainable, the question of interest on said demand does not arise. 

(ii) That they had reversed Cenvat credit of inputs lost/burnt either at input 

stage or semi processed stage/finished stage; that there was no removal of 

inputs and hence, date of clearance cannot be determined and delayed period 

can never be worked out; that Section 11AA of the Act does not stipulate 

recovery of interest in case of fire accident; that they were always having 

sufficient balance lying in their Cnvat credit account and hence, interest is not 

payable on said credit involved in goods burnt/lost in fire. 
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Appeal No: V2/2/GDM/2019 

that when goods were not .destroyed.-iftfire, -how can the assessed said goods to 

duty; that it is never the intention of the statute to impose penalty in such types 

of fire accident; that there are plethora of judgement that penalty is imposable 

only if the party had acted in deliberate defiance of law; that there was no 

mens rea on their part and hence, penalty can not be imposed. 

4. Hearing was fixed on 4.11.2019,26,11.2019,2.1.2020. The Appellant vide 

letter dated 30.12.2019 waived the opportunity of personal hearing. I, 

therefore, proceed to decide the appeal on the basis of submissions made in 

appeal memorandum. 

5. I have carefully gone through the facts of the case, the impugned order, 

the Appeal Memorandum and written submission made by the Appellant. The 

issue to be decided is whether the impugned order confirming duty on finished 

goods destroyed in fire, confirming interest on reversal of Cenvat credit and 

imposing penalty is correct, Legal and proper or not. 

6. On going through records, I find that fire broke out at the factory 

premises of the appellant destroyed raw materials, in-process goods and finished 

goods. The Appellant reversed Cenvat credit availed on raw material as well as 

inputs used in the manufacture of in-process goods and finished goods. The 

proceedings were initiated against the Appellant for demanding duty on finished 

goods destroyed in fire and for recovery of interest on Cenvat credit availed on 

raw materials from the date of availment of Cenvat credit to date of reversal of 

Cenvat credit. 

7. Regarding confirmation of demand of Central Excise duty of Rs. 

43,90,373/- on finished goods destroyed in fire, the Appellant contended that 

there is no proviion to recover duty simultaneously on finished goods which is 

burnt in fire and also asking for reversal of Cenvat credit involved in said goods; 

that it will amount to recover duty and credit twice for same goods, which is 

against the provisions of Cenvat Credit Rules. I find that the finished goods 

valued at Rs. 3,55,20,815/- lying in the factory premises of the Appellant got 

destroyed in fire, which is not under dispute. I find that as per Section 3 of the 

Act, Central Excise duty is levied on goods manufactured in India, however, for 

administrative convenience, Central Excise duty is levied at the time of 

clearance of goods from factory. So, point of taxation is manufacture and not 
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clearance for home consumption. When the AppeUant had manufactured 

finished goods, they became Uable to pay Central Excise duty. Though, finished 

goods manufactured by the Appellant were destroyed in fire, Uability to pay 

Central Excise duty remained with the Appellant unless the competent authority 

provide for remission of duty under Section 5 of the Act. On going through the 

impugned order, I find that the Appellant had filed application under Section 5 

of the Act for remission of duty on finished goods and semi finished goods before 

the Commissioner, Central Excise, Gandhidham, but the same was rejected vide 

Order-in-Original No. KCH-EXCUS-COM-000-02-201 8-19 dated 10.7.2018, inter 

alia, on the grounds that the AppeRant had filed insurance claim including duty 

element involved in goods destroyed in fire. Since, the application for remission 

of duty filed by the Appellant was rejected, the Appellant was rightly held liable 

for payment of Central Excise duty on finished goods destroyed in fire. I, 

therefore, uphold confirmation of demand of Rs. 43,90,373/-. 

8. Regarding recovery of interest from date of availment of Cenvat credit to 

date of reversal of Cenvat credit under Section 11AA of the Act, the Appellant 

contended that Section 11AA of the Act does not stipulate recovery of interest in 

case of fire accident; that they were always having sufficient balance lying in 

their Cenvat credit account and hence, interest is not payable on said credit 

involved in goods burnt/lost in fire. find that the Appellant had reversed 

Cenvat credit of Rs. 5,99,600/- avaiLed on raw materials, Rs. 5,87,749/- on raw 

materials used in in-process goods and Rs. 31,27,538/- on raw materials used in 

finished goods. Once the Appellant had availed Cenvat credit, which is 

subsequently held ineligible, they are Liable to pay interest on such Cenvat 

credit unless it is shown that the same was not utilized. I find that the Appellant 

has not produced any documentary evidence in support of their claim that they 

were having sufficient balance lying in their Cenvat credit account. Further, 

provisions of Section 1 lÀ and Section 1 1AA of the Act are applicable for recovery 

of wrongly availed Cenvat credit along with interest as provided under Rule 14 of 

the Cenvat Credit Rules, 2004. The adjudicating authority has rightly confirmed 

recovery of interest under Section 11AA of the Act. My views are supported by 

the decision rendered by the Hon'ble Gujarat High Court in the case of Sweet 

Industries reported as 2011 (264) E.L.T. 349 (Guj.), wherein it has been held 

that,

Qv 
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"10. I on the amount efQenvat Credit of Rs. 

19,06,198/-  reversed by the assessee lying as such, the Tribunal has held that the 

provisions of Section 11 AB of the Act would not be applicable inasmuch as the 

said provision can be invoked only in cases of non-levy or short-levy of excise 

duty or non-payment of duty by due date as required under law. In this regard, it 

is clarified that this Court does not agree with the reasoning adopted by the 

Tribunal. The learned counsel for the revenue appears to be justified in  

contending that while holding so, the Tribunal has failed to consider the  

provisions of Rule 12 of the Rules, which lays down that the provisions of 

Section 1 1A and 1 lAB of the Act shall apply mutatis mutandis for effecting 

such recoveries where Cenvat Credit has been taken or utilized wrongly or has  

been erroneously refunded." 

(Emphasis supplied) 

9. Regarding imposition of penalty of Rs. 4,39,037/- under Section 

11AC(1)(a) of the Act, the Appellant has contended that there are plethora of 

judgement that penalty is imposable only if the party had acted in deliberate 

defiance of law; that there was no mens rea on their part and hence, penalty 

can not be imposed. I find it is pertinent to examine the provisions of Section 

11AC(1)(a) of the Act, which are reproduced as under: 

"(1) The amount of penalty for non-levy or short-levy or non-payment or short-

payment or erroneous refund shall be as follows :- 

(a) where any duty of excise has not been levied or paid or has been short-

levied or short-paid or erroneously refunded, for any reason other than the 

reason of fraud or collusion or any wilful mis-statement or suppression of facts 

or contravention of any of the provisions of this Act or of the rules made 

thereunder with intent to evade payment of duty, the person who is liable to pay 

duty as determined under sub-section (10) of section 1 1A shall also be liable to 

pay a penalty not exceeding ten per cent. of the duty so determined or rupees 

five thousand, whichever is higher." 

9.1 In view of above provisions, ingredients of fraud, suppression etc is not 

required for imposition of penalty under Section 11AC(1)(a) ibid. When there is 

non levy or short levy of duty, it attracts penalty under the provisions of Section 

• IIAC(1)(a). In the present case, it is undisputed that the Appellant failed to 

discharge Central Excise duty on the finished goods burnt/lost in fire, 

particularly when their remission application under Section 5 of the Act was 
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rejected by the competent authority. Considering the facts of the case as welt 

as Legal provisions, I am of the opinion that the adjudicating authority has 

correctly imposed penalty of Rs. 4,39,37/- under Section IIAC(1)(a) of the Act 

and I uphold the same. 

10. In view of above, I uphold the impugned order and reject the appeal. 

"Bc-H I 

11. The appeal filed by the Appellant is disposed off as above. 

9 

(GOI NATH) 
_ 

Commissioner(AppeaLs) 
Attested  

(V.T.SHAH) 
Superintendent(Appeats) 

By RPAD  

To, 
M/s Sumilon Industries Ltd 
Plot No. 43 P, NH 8A, 
Village-Varsana, 
Tatuka: Anjar, 
District Kutch. 
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