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Passed by Shri. Gopi Nath, Commissioner (Appeals), Rajkot 

r 3jq39/ i3Pr/ i-ii/ 3U1T, 

'&i,qkI ,,II1a1dR/ dli .Id{I !J &1 d 511t 3TTT1lir: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

I GST, 

Rajkot I Jamnagar / Gandhidham 

&a 11PTitlTF /Name & Address of the Appellant & Respondent :- 

Patel Consfruction,"Neelkanth", BBZ-60, Zanda Chowk, Gand.hldham, Kutch 

31tT(3l41) c-qSci ol ci -i1i dl4' .icl 4i1i' / T3 'tc1l l/ 
Any person aggi-ieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

1A'
3T4 '  '°1 il 3Tlt ,1944 illt tm 35B 

' 1994tVm86 3 irI/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) ad?f, d c,'4iq,al '1d-Ic1 t d-11d1c1 .c'4lC4 1 ci4'( 3Tft?tZr 0-fjjq,.ul * 1t1; ft3, c 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) 1(a)   1V 34ft i* 3 *l'l'ii tr,tzr (- 4I rr tr 3tft lll1c4tJl 
W, lc 313iii- ooi,i  iiiv 1/ 

To the West regional bench of Customs Excise & Service Tax Appellate Tribunal (CSTAT) at 2nd  Floor, 
Bhaumali Bhawn, Asarwa Ahinedabad-38'0016in case of appeals other than as mentioned in para- ita) above 

3iqiIui T3l Ti .jc1l  1(314TF)1 ldllcic4'l, 200i,1r6 3Icl11i 
1t W EA-3 t R i1i iii T1tE I  o1d t! TT ctCl t T1  
iir 3 c4dljlI TT IT, V 5 lT ,5 ell  V TT 50 tN i 3TT 50 3TI 9't T: 

1,000/- 5,000. . 3TTT 10,000/- r1c.1fld r Ii Iivi,i ti 1'I* 1RT7T19, iq1i 
3Tft?tT -'l4N4iI UI  t T1T kei'   ft li't. i'u 3Tt ici eli 
,fl1l ii1v j 11IIlcI Ic ir 3T11, i t 3 TRT * )a1I iitv TT .1Ic1 3I1t4ZT a 4ii1c1lUl t lTW l4c1 I  
3rItr(3fth) 3-TP.500I- vrIRd q,fl )dfl Il 

The appeal tQ the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as pr.escribe4 under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall b acconpanied against one Winch at least should be 
accompanie4. by a fee of . Rs. 1 000/- Rs.5000/-, Rs.10,000/- where. axiount of 
dutydemand/interestJpenalty/refund is ptq 5 Lac. 5 Lac to 50 Lac an 4  above 50 Lac respectively ii .he form 
of crossed banl dralt in favQur of Asst.. kegistrar ol branch of any normnatel public sectqr bank ox tie  place 
where the bencri of any nominated public sector bank 01 the .place where the bench of the tribunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/- 

31Nl4(°I 31 F,r31f1d1,l994 rtTgr86(1) 1eiqi, 1994, ai 9(1) 
c1cl II1CI WS.T.-5 * * tilTt1d?l t1  T%T1   I1*,1eldo1 

t(.a1d tlWi 1alld )o?l 1T1tr) Ta1d V41 I$l Ulcl( tRTT  TT3 .4djld4  TT 
IdII,rlv 5 Z1T r,5 qv Z1T 50 11 3T 50 ci t 3t1Z1 fr r: 1,000/- *, 5,000/- 
tl*3TT 10,000/- tTT1 C1 1 Q1doi 5l ¶ ii1 .CI iiaililci 3 1ZIiZ1T*t 

(l-CR *IU T1t).L1'ci lLl.t GlI ¶4l tioii ZIT1tr I '11aiici i'c 
5T 8TT1, *i *t 31 flT * a1t 'tiiIv ii Ir 3T4t?tZr IilIcbul t IIT I 3irf (t 3) 
3-T1500/- VT1tMI  dIl 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be sled 
in quaarup1icate in Form S.T.5 as prescribed under Rule 9(1) of the erviçe lax iules, 1994, and Shall he 
accOmpanied by a copy of the order appealed against (one ot which shall be certified copy) and should be 
accompanied by a fees of Rs 1000/- Where the amount Qf service tax & interest denjanded Z penalty levied of 
ls. 5 Lalths or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs bul not. exceedmg Rs. Fifty Lakhs, Rs. 10,000/-  where the amount of serviceS  ta & interest 
deixanded & penalty levied is more thar4 tilty Lakh rupees, in the farm 01 crossed bank 4raft in tavour ol the 
Assistant Regis1rar of the bench of nominated Pibhc Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee ox Rs.500/-. 

(B) 



(v) 

I3iIl1,1gg4 *rm86 -tm3f((2) (2A)3   1994,Ir9(2) 
9(2A) cici lfi1r s.T.-7 t 111 i,a1I t 3Trr, o- thc'iic 3 31T (3T4t),  

u tii1r 3Tlt 1 1f1i c1d,1 111CI o4 T1iT) 3flT 3TZ qi.i eiii 39t 3TTT 
i- i .4   r 3U q, r r 1R TT 

*id,j CM,.?) )a?) I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
lti V ai 3?r  3TtfWt i 3TI1 
1944 rr 35i3ir, r1 3Tf, 1994 rtrn 83 i3   tI$, nr1 

c'Hc. Iii 10 TT(10%), ii(~ci , 

.4it c1II?d , T TTI1 SZi iV, Ii i' SIPJ i 3lt 1 i  oic?) 3Pl1t r1 qv * 
3TI 

c 39JI  'i1ó-i 1i1c. ' 

(i) S1RI11 3TTH4'i 
(ii) 
(iii) t1icIai6 3*c,d1 

- 1r?)  (t 2) 3TIi 2014 3flR ?) 3Tt i1it i T 
*II 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded' shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

.ti.i: 
Revision pp1icatlon to Government of India:

______ 

f 3T1T r q 1TziT15r iiI1i   ri 311 r,1994 t m 35EE 
Vr3r1T, ltk*4, '&~o 1W, ?)aa1 )tf, fd91, 

/ 
A revision application lies to the Under Secretary, to the Government ,of India, Revision Application Un$, 
Ministry of Ftftance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, Ilew Delhi-
iioor under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section )1) ot Section-35B ibid: 

aiiaic  k ii i'iii 1ft oi t 1*?)  *  lui ir 1*?) r 
ZIF j 1 VT R 'T' dla1 t(IC1, ZT i*?) T TT il iui * 

In case of any loss of goons, where the loss occurs m transit from a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) ia.'ju (f4) 
1Io1c) k T' I'*fl "'c ai1 'i /

. 

In case of rebate of duty of excise on goods exported to any country or territory outsi4e India o' on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(1ff) 1ii 7FTI / 
In case of'oods &ported outside India export to Nepal or Bliutan, without payment of duty. 

(iv) ar*i  ft e r*Tr31 i 11 Mi ii 
ii13TfTir (it. 2),1998 rRt109 oii Ild tTdI 3mT1i4I11? 

eTf7tLTII 
Credit of any duty allowed to be uti1i7ed towards payment of excise duty on final products under the prQvisions 
of this Act; or the Rules made thre under such order is passed by the Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 or the Finance (No.2) Act, '1998. 

4(')cfcj 3TFit t 't TT '1I EA-8 k .taj (3i )fiaic4),2001, 1TT 9 3TëPF 
 i3 ói3T laiTfV 

iai *ri1 1944 RT35-EE*ic1 * ri*T3 TTa'zr T 
tTTR-6 jç.døj ifl 'EI11tfl / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of central xcie 
(Appeals), Rules, 2001 within 3 months lrom the date on which the order sought to be appealed against is 
colnmumc,atd and shall be accompanied by twQ copies each of the 010 an4 0rdr-In-AppeI. It should also be 
accompanied by a copy or TR-b Challan evidencing payment of prescribed lee as prescrifled under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) tu 3iId 3rZv1ti,.?) n1 
Z5T  T V ZIF '1) 200/- 3) jçjd1 '(4e{ i clI9 '4 

1000 -/r17ii1VI 
The revision apliation shall be accompanied, by a  fee,of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000 / -  where the amount involved is more than Rupees One Lac. 

__f 3ffT 3flfr 5T sa1icT T 3TT ¶V TI T .4)4'd 7r iii i1i T 
c)' tT 3T4)T V 31t?)'t 1T i'I' V 3TIit 

f'qi lIT1T ri ,f In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that  the one appeal to the Appellant 1'ribunal or the 
ne application to the Centrai Govt. As the case may be, is filled to avoid scnptorla work if excising Rs. 1 lakh 

tee ofRs. 100/- tor each. 

(E) j) 3i11J.t, 1975, i3ift-I 31Wi 3raI,.I 6.50 t5T 
'lI'lI44 Tft iTTTj1L!I /

." 

One cp9 of application or 0.1.0. as, the case may be, and, the order of the adjudicating authority shall bear a 
court le stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Actl975, as amended. 

(F) o-    Tt 11l)  1982 *ciI V'3 I4c1 J-IIè1e4l 

/ 
Attention is also invited to the rules coverirg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) u 3Tt?rr q  ' 3 ,1a1cio1 Ws1fli(t i i, 31NIzfl 1ii?tzr iic 
www.cbec.gov.in  1 I 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may re±'er to the Departmental website www.cbec.gov.in. 

(i) 

(C) 

(i) 

(D) 
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:: ORDER IN APPEAL::  

M/s. Patel Construction Co., "Neelkanth", B. B. Z. — 60, Zanda Chowk, 

Gandhidham, Pin — 370 201 (here in after referred to as "the appellant") filed present 

appeal against Decision Letter F. No. GlMUrben/Ref/Patel/18/18-19 dated 10.10.2018 

(hereinafter referred. to as 'the impugned Decision') passed by the Assistant 

Commissioner, Central GST Gandhidham (Urban) Division, Gandhidham (hereinafter 

referred to as 'the adjudicating authority'). 

2. The brief facts of the case are that the Appellant has filed refund claim of Rs. 

38,17,811/- mistakenly paid during the period 2013-14 towards non-existent service tax 

liability, under Section 11 B of the Central Excise Act, 1944 (hereinafter referred to as 

'the Act') read with Section 83 of Chapter V of Finance Act, 1994, on 19.08.2016. The 

said refund claim was rejected by the adjudicating authority vide Order-in-Original No. 

ST/407/2016-17 dated 27.10.2016 on the ground of time bar by citing the period of 

limitation under Section 11 B of the Act. The appellant preferred Special Civil Application 

No. 844 of 2017 against the 010 dated 27.10.2016 before the Hon'ble High Court of 

Gujarat, which was dismissed vide Oral Order dated 13.02.2017 on the ground of time 

bar. 

2.1 Further, the appellant vide letter dated 28.09.2017 has approached the 

adjudicating authority to refund the aforesaid amount which was paid under mistake of 

law as any amount paid under mistake of law is not governed by the time limit under 

Section 11 B of the Central Excise Act, 1944. The adjudicating authority has rejected 

vide the impugned Decision on the ground that delay in filing the refund application is 

not condonable. 

3. Aggrieved, the Appellant preferred present appeal, inter-a/ia, on the following 

grounds: 

(i) that adjudicating authority has failed to give consideration to the settled legal 

position that there is no time limit for returning the amount paid under mistake of law. 

(ii) that the amount was paid by the appellant under mistake of law and as such, it 

was not covered by the provisions and time limit of Section 11 B of the Act read with 

Section 83 of the Rnance Act, 1994; that this fact got overshadowed by the inadvertent 

and unwarranted reference to Section 11B of the Act read with Section 83 of the 

Finance Act, 1994 in the original application filed by the Appellant. HoweAer,  the error 

UI Page3of6 
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on the part of appellant in filing refund claim under Section IIB of the Act read with 

Section 83 of the Finance Act, 1994 for return of amount paid under mistake of law does 

not bestow any jurisdiction to the government to retain the amount and refusing to 

return the amount would go against the mandate of Article 265 of the Constitution of 

India. 

4. Personal Hearing in the matter was given on 18.07.2019, 16.08.2019, 

04.09.2019, 26.09.2019 and 04.11.2019 but no one from the appellant side appeared. 

The appellant submitted written submission dated 24.01.2020, inter alia, contending 

that: 

(i) the appellant was engaged in providing construction service pertaining to port to 

M/s. Kandla Port Trust and discharged service tax liability; that Notification No. 25/2012-

S.T. dated 20.06.2012 {Sl. No. 14 (a)} granting exemption from service tax to 

construction service pertaining to port from 01 .07.2012 onwards; that the appellant was 0 
not required to pay service tax for such service w.e.f. 01.07.2012; that however, out of 

ignorance about aforesaid exemption notification, the appellant kept making payment to 

the exchequer even after 01.07.2012 though there was no such liability; that the 

payments of service tax of Rs. 38,17,811/-were made under mistake of law. 

(ii) the appellant filed refund claim of Rs. 38,17,811/- which was rejected by the 

adjudicating authority vide 010 No. ST/407/2016-17 dated 27.10.2016 on the ground 

that the application was filed under Section 11 B of the Act read with Section 83 of 

Chapter V of Finance Act,1994; that as such, the basic fact that there was no liability to 

pay service tax, was never disputed; that under a mistaken legal advice, the appellant 

filed a writ petition before Hon'ble High Court of Gujarat against the said 010 dated 0 
27.10.2016 and the Hon'ble High Court vide Order Order dated 13.02.2017 rejected the 

same writ petition on the ground of time bar. 

(iii) however, the question whether Section 11 B of the Act and/or Section 85 of 

Finance Act, 1994 is applicable to the payments that were made under mistake of law 

was never raised for consideration by the adjudicating authority nor Hon'ble High Court 

of Gujarat and hence, it was never decided for or against the appellant; that the 

appellant vide letter dated 20.09.2017 has informed the adjudicating authority about the 

fact that Rs. 38,17,811/- was paid under mistake of law and as such, the same was not 

covered by the provisions of Section 11 B of the Act and therefore requested to return 

the aforesaid amount; that the adjudicating authority has declined to return the aforesaid 

amount on the ground that the Hon'ble High Court of Gujarat has decided the appeal in 

favour of the department. 

Page 4 of 6 
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(iv) Rs. 38,17,811/- was paid by the appellant under mistake of law and the same is 

lying with the department without any authority to demand, recover, retain or 

appropriate the same; that in none of the orders, it has been held that the aforesaid 

amount that was not paid under mistake of law and hence, it was duly covered by the 

Section 11 B; that none of the orders have cited any authority to justify retention of this 

amount by department under any authority whatsoever; that in following judicial 

pronouncements, it has been held that where any amount is paid under mistake of law, 

the same would fall outside the purview of Section 11 B of the Act and must be returned, 

deserve due consideration: 

3E Infotech, 2018 (18) G.S.T.L. 410 (Mad.) 
Abdul Samad, 2019 (367) E.L.T. 189 (Kar.) 
Kamani Engineering Corporation Limited, 2003 (159) E.L.T. 125 (Raj.) 
Sujaya D. Alva, 2019 (28) G.S.T.L. 196 (Kar.) 
Parijat Construction, 2018 (9) G.S.T.L. 8 (Born.) 
Shankar RamOhandra Auctioneers, 2010 (19) S.T.R. 222 (Tri.-Mumbai) 
Commr. of C. Ex. (Appeals), Bangalore v/s KVR Construction, 2012 (26) S.T.R. 195 (Kar.), which 
upheld by Hon'ble Supreme Court and hence, it has absolute binding effect. 

5. I have carefully gone through the facts of the case, the impugned decision, 

Appeal Memorandum. The issue to be decided in the instant appeal is whether in the 

facts and circumstances of the present case, the impugned decision passed by the 

adjudicating authority is correct, legal and proper or not. 

6. On going through the records, I find that the appellant had filed refund claim of 

Rs. 38,17,811/- on 19.08.2016 which was rejected by the adjudicating authority vide 

010 No. ST/407/2016-17 dated 27.10.2016 on the ground that the claim was hit by 

limitation of time in terms of Section 11 B of the Act. Being aggrieved with the said 010 

dated 27.10.2016, the appellant filed Special Civil Application No. 844 of 2017 before 

the Hon'ble High Court of Gujarat which was dismissed vide Order dated 13.02.2017 by 

holding that the petitioner had come to know that they were not liable to pay service tax 

on 24.6.20 14, however, they filed refund claim after delay of 2 years; that the petitioner 

ought to have submitted refund application within reasonable time; that it cannot be said 

that the adjudicating authority has committed any error in rejecting the refund claim. 

7. I find that the appellant again requested the adjudicating authority to refund 

service tax paid by them mistakenly vide letter dated 28.09.2017. The adjudicating 

authority vide letter dated 10.10.2018 communicated to the appellant that "the refund 

claim can't be processed for the second time as it has already been rejected by the 

Assistant Commissioner, Service Tax Division, Gandhidham vide order in original no. 

ST/407/2016-17 dated 27.10.2016 and the appeal against the same order in original 

before the Hon'ble High Court of Gujarat has been decided in the ,avour of the 

Page 5 of 6 
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department and no relief has been granted to condone the delay for filing the refund 

application ". 

8. I find that once the Hon'ble Gujarat High Court had rejected the appeal filed by 

the appellant, the said 010 dated 27.10.2016 has attained finality and hence, the 

appeal filed by the appellant is infructuous. I, therefore, hold that the adjudicating 

authority has correctly given his decision vide the impugned letter. 

9. In view of the above, I reject the appeal filed by the appellant. 

S. 3i1dklJ y1   '3i1cii fI 3U.1ck1 fl '.I1dI 
9.1 The appeal filed by the Appellant stand disposed off in above ter 

By RPAD 
To, 

(GOPI NATH) 
Commissioner (Appeals) 

M/s. Patel Construction Co., "Neelkarith", *i ., "4leiO", . t. 
B. B. Z. —60, Zanda Chowk, Gandhidharn,  — ,  ritr, i-f— oo 
Pin — 370 201 

!1.11d: 

(1) T.I19 3ild, cO u,ci 31cl1lc , 

i'ic*,i'a cJ,l
_____ ___________ 

(2) 3lld, '1 l c 3?'-iT ', i41  

(3) *Iqc  3ilqd, lg , 1Tt-n1I (I1) 4-U.1,  Trt(P[ ct1 3il 

II Y 11 — 
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