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ey e 341&91’ H&AT(Order-In-Appeal No.):
KCH-EXCUS-000-APP-014-2020

I T RATF /
Date of Order: 06.02.2020 ST A T AR / 06.02.2020
Date of issue:

Aoy a1y, G (3EH), TSI ggRT IR /
Passed by Shri. Gopi Nath, Commissioner (Appeals), Rajkot

T HR g/ HIed HIFa/ 3UEFA/ WeTdeh HIGF, Feald 3c1E Yoo/ VaAHU/aed Tadara,
TSHIE | SHAIR | TN | ggRT STUARAT SR et e & gior: /
Arising out of above mentioned OIlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,
Rajkot / Jamnagar / Gandhidham :
q FRAFA&ATAEY HT A1 U6 9T /Name & Address of the Appellant & Respondent :-

Patel Construction,"Neelkanth", BBZ-60, Zanda Chowk, Gandhidham, Kutch

ﬁﬂﬁﬂ(}ﬁﬁﬂ‘) #wﬁaaﬂgaﬁaﬁmﬁﬁam#mmm ITFEYRToT & HHET 37Tel gRIK X Hehell &1/
y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

@) Fﬂ?'-ITQFcF ST eI Y T Qare HAI ~IOeteT & 9 3die, S 3T Yok fRfas 1944 $Y uRT 35B
% Jeriiel UE R HIATUH, 1994 BN URT86 3 Iewdiel IR SHITE B N TR Y I/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

@ FaflaRoT Heider ¥ Foalrud Tolt ATHS T Yoo, TG 3G Yo Ta RaAT iy sgrfeaer 1 ey &z, aw
wefleh o 2, . &, 0, 75 e, 3 i ot =nfe 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) IRFT RO 1(a) F FqT 7T NG F rarar ¥ T e WAT Yo, FET 3UTE Yok T Jard HANT FaritETor
(Rete)$r eRaw dEr dfse, gfad a=, WWMW 3¢00E T HY AT MR 1/

nd
IR o e . R BT e S e APt TR (AL P Bl
(i) mmemmmmemmﬁm&m(m)m 2001, ¥ 19 6 & Iiddg FuiRa
RPT 7 YUT EA-3 Y TR YT 3 o7 RAT ST 9IRT | 399 & 5 @ F9 0 0 & 9, agrmaamaﬁrm a1 &7
Ftar IR AT AT AT, TAT S WG I7 3T FH,5 G TIT A7 50 AN YT HUGT 50 oG T @ra@m%a’rmr
1,000/ T9, 5,0007- T 3re7aT 10,000/ T4 F1 PR ST e HT T Fordet F| UIRG Yo T SIAA, Hafferr
3T SATAITRIEOT Y ARET & TR IR & AH & T 6 FATeAs 87 & & ZaRT A Y@ 4% SFC aanT AT
m‘i%trmaﬁasmwamam 5 &Y 35 UG F B AT AET Tt HNNT FARNTEFOT Y ET [yd 8 | e
mr(}%anéw) ¥ e 3mdeeras & @ 500/- TIT T RGN Yo STAT F g |/

Th eal to th ellate Tribunal shail b ﬁled uadruplicate iny form EA-3 / as re under Rule 6 of
Cex(?u:arp Exc?se i ;? peal)al ?Qufl - 2001 ane { % accoll)n anied against 0!46 W, eqeast should b
ccomp: of Rs. 000/-, Rs. 10 OOO/- w ere amount of
utydeman / mtereasit{ penalty/ refund is I%Jto 5 Lac 5 Lac to 50 Lacd and above 50 Lac respectlvely 1? e form

f crossed b Asst, trar of b of any nominated public sec e place
> h%rr% the bench of any nommvou;tg Sﬁx%lsbhc gglcstora% o r:%n e fplace wr111ere the e%ch gi‘nbunal is sxtug.ted
Application made for gfant of stay shall be accompamed by a fee of Rs. 500/-

B AT =T & e 3, BT AHEH, 1994 $ 4R 86(1) F T JaER FIFaET, 1994, F FIA 9(1) F

®) g PeiRa aa= S.T. sﬁmmﬁfrmmmmmmaﬂw%ﬁmmaﬁrma o Wiy Ty & T
ﬁ(ﬁﬁ?wqﬁfmﬁagﬁrm) AR T A Y FH F WA & QY SeT Jare A AT [ saret Hy #fer 3R wemar v
FATT,FIT 5 TR T 3EY $H,5 oG $IC A7 50 S FIT d YT 50 mm#m%a’rmr 1,000/~ %99, 5,000/~
2 3r27aT 10,000/ mﬁm%ﬁ&ﬁamewaﬁrqﬁmaﬁlmﬂamm TR T FATITREOT Y
LT ¥ TETaH TEER & AT & Forelt 3y AITorareh 61 & 39 caRT Y {@ifheT 4 S1FE GaNT AT ST TRT | HE SR
T ST, hﬂwam#mmmmmmmwﬁamm%lmmmﬁ%r(z%mér) ﬁﬁv
Y297 & TR 500/- FIC & A e ST e g |/

1) of S Act, 1994 llat’I‘nb al S
The apgrgl under sub sectlon ( ) of Section, 86 of the Fm%nce C 94, to the A _Ippe e it 6191}; hgll hg}?led

%t in Form S.T.5 ag prescnbed under Ru of the gle

acc mp am y a copy of the order a% ed against {one o which e c

ccomfaaﬁ;led b% a ees of (%s OO / where the amount Qf service tax & mterest % pci ta levxed of

%n g B0t ot aobeding e, i TaRhs Relt Rs10 OQtaxO/&l?lereeSt £ ofpen tytaft Shiatost
s bu no exce S. s, Rs. W e a.tnoun es

deglanc‘igd & penalty levied is morge than Lakhs ees, ﬂ% crossed b aft in vour of the

A tant Re; ar of the bench of nominated bhc ector Bank o? the ce Wher the ench o Tnbunal is
SSIS ated. / A pgeauon made for grant of stay shall be accompanted by a feepo Rs.500
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2.

faw yferfaTs, 1994 i 4R 86 &1 39-Gww (2) v (24) % 3fader gof P a2t ey, Aare Trarareh, 1994, & forrer 9(2)
Td 9(2A) ¥ Fea PR I S.T.-7 # Fr o Tkt v 36 T Y, FAT ST YoH AT HIGHS (), FE
3EIE Yeh EART YR A T 9l Horsat ¢ (37 Vv wfd 9AToa gy anfgo) mmaymmamgwm
SR, FET 3G Yokl AT, Fr Al SITATRRROT Y e gt e 1 R S5 aney iy Y 9y S @y o
Th al dl / b d .

e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in F T.7
prescngegl under Rule 9 (2 &_‘S&A) of s.he)s.eryice Tax Rules, 1994 and shall be acc:mpani%d gy :::o;?}l; c?f ordﬁ:
of Commissioner Central Excise or Commissioner, Central Excise (AppealsA (one of which shall be 4 certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HIAT Yooh, Frary UG Yoo T Hara el wftiacor (dee) & iy el & Ae & 09 3ca1g o JREaA
1944 r T 35T & e, 1 1 R AP, 1994 1 ORT 83 & Hewoter Faresy ¥ i1 o] B 18 &, S0 Irder 9y
3rdefrer sfRraroT 3% 3refter SR T SeATE YEH/AET T AT & 10 WA (10%), 19 #ier v ke Raria &, , o
e e A &, & e R S, aud B 5w aRT & st o B o arel sriteie 4w oY ew T d

Kbk

& 3T e T VAR F 3T AT BT I ek A o=y anfder &
] aRT 11 & & 3Tha T
(id) QA FAT T o) T8 Tl TR
(ii) e T RIAES F T 6 FIF T LT &

- v 7% B 39 an & geue AT (F. 2) AREEA 2014 & 3RE @ 9F R el wied & wwe
framreiier worTe st o e it Sy A @ty
For an apEeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . , .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section. 11 D;
i1} amount of erroneous Cenvat Credit taken;
(i) amount &ayable under Rule 6 of the Cenvat Credit Rules L
- provided further that the provisions of this Section shall not zégpllg‘ to the stay agphcauon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

ST FIHER HTAGA :

Revision %})p cation to Government of India: _ .

T ISR F_FIEIVRITE eaiaidd AFC 3, Fad 30U eF HBIATH, 1994 &mssm%m:ga#

FHaeigras aa, ARG TN, T e Sae, R e, Toreg s, Il #f5e, Shaw &9 s1aa1, dag 7191, 7%

fReel-110001, 7 R ST wrfeT| / X N o )

A revision %plglication lies to the Under Secre to the Government of India, Revision Application Unit,
stry of ance, Degarlment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11008?1 under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section {1} of Section-35B ibid:

aﬁm%%ﬁmmammﬁﬁ,mwwmﬁmmﬁémaﬁﬁim%ahra'mmm
FRET ar R {AY o $73R IF & gE HER 9% TRITHST 3 EI0eT, A7 FRE $TSI 38 3 AT $73R0T 3 1T 3 FAEor & 2RI,
farelt R T At 1SR I 3 HTeT oh oehdle o e H1/

In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

SR & TR ol I I 819 Y oy R T AT & R g w2 71 W 1 1S FiT 37E Yo H ge (RAe) F
ATHS H, I 9 F a1 68 e a1 47 & Rt Ay gy /

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.

T 3eqTE Yoo T ST T AT SR 3 S1eR, SI6Ter AT $IgI 1 7o il T arar 81 /
In case of Boods ekported outside India export to Nepal or Bhutan, without payment of duty.

m%m&w%w%ﬁvﬁg@mwmﬁmmmﬁﬁmmﬁﬁ%
ﬂﬁaﬁ%ra’ranga«-r(afm) & ZarT T HRABTH (7. 2),1998 F¥ gRT 109 3 2aRT e I 71 A 3ryar GAAAY

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the isions
Q £ is Act, o}; théy Rules made thtfzre under such olgdg'nis 1;iassedc 1by thet%lommissigner {Appeals) on orp;tgc‘gr, the
date appointed under Sec. 109 of the Finance (No.2} Act, 1998.

IY0FT HAE T &) WTAaT YU HEAT EA-8 H, I A1 FAg 3cuige Yo (3R, 2001, & @I 9 ¥ siada
RS ¥, 30 H1eRT & TIAYT & 3 A & 3ieTd HI SN AfFC | IR HAeT & WY He e g A Ay Hr & iaai
Ferer 1 SN ART| Y & $er IeUE Y HIATH, 1944 1 URT 35-EE & Heel *eiRe Yoch 1 Hgraeh & aed &
IR | TR-6 &1 9 Getead A A ARTI /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central i
(Ae ?éaf)s‘s Rges?a?OOl within 3 g:onlglh %%ng the da%e on which the sogdcer sotl.i1 ot t to ll:’ieea pea?ed al%g’??g

co unicated and shall be accompanied by two_copies each of the OIQ and Order-In-Appeal. It should also_be
accompanied by a copy o? TR-g Chpallan ew%encmgppayment of prescribed ?ee as prescx? under élection 35-

EE of CEA, 1944, under Major Head of Account.

TARTOT 3TaeT & W e iR e 1 srergah & s wie | .

STET HeT9et Tt U I I AT 3HW F9 81 af T4 200,/ 7 ST Forar ST 3R afe Hoeet W v o ¥4 § S1eT 8
A T 1000 -/ T I T S|

The revision appli®ation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees O
Lac or less a.m? s. 1000 7- where t%e angount im‘r”oﬁzé% is more thaé Rupees One Lac. v P ne

afy 38 3maer & FE AT M FT FARY ¥ Al TAF & AU & AT Yo F aFran, 94T S § fhar S il 39
T F P guU A Hr T FE Y T F BT IR 3T ARG W TF I AT FEHT THK P T AT
Far arar & / In case, if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Appeliant Tribunal or the

ne %3 ication fo the Central Govt. As the cas€ may be, 1s filled to avoid scriptoria wcgfz if excising Rs. 1 lakh
ee of Ks. 100/~ for each.

TYTENTRT SR Yo HRRTH, 1975, & ITHe-1 % 3ETUR I e U6 T e A1 ofy W iR 6.50 3wy
ST Ak Tefpe ol gl anfea) /

One of lication or O.1.0. as the may be, and the order of the adjudicating authority shall bear a
couré: ?&fstag)pof Rs.6.50 as prescribed Sg%%r S¢ egule-l n terxlr;ls of the CouthuFee Act,gl 975, astgmended.

HYAT e, FAIT 3G YE U AT el sararitvor (e ) Fasmadh, 1982 # aftta va s dafrua amret
1 GIEATAT SR arel BT @y 3R o e e R smar g/

Attention is also invited to the rules coverinﬁ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

Fog el MiREY @ 3 Gfl et § weid cames, favge 3R adieas waurE & o, et @i dease
www.cbec.gov.in # ST FF § |

For the elaborate, detailed and (atest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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- ORDER IN APPEAL ::

M/s. Patel Construction Co., “Neelkanth”, B. B. Z. — 60, Zanda Chowk,
Gandhidham, Pin — 370 201(here in after referred to as “the appellant”) filed present
appeal against Decision Letter F. No. GIMUrben/Ref/Patel/18/18-19 dated 10.10.2018

(hereinafter referred. to as ‘the impugned Decision’) passed by the Assistant
Commissioner, Central GST Gandhidham (Urban) Divi_sion, Gandhidham (hereinafter

referred to as ‘the adjudicating authority’).

2. The brief facts of the case are that the Appellant has filed refund claim of Rs.
38,17,811/- mistakenly paid during the period 2013-14 towards non-existent service tax
liability, under Section 11B of the Central Excise Act, 1944 (hereinafter referred to as
‘the Act’) read with Section 83 of Chapter V of Finance Act, 1994, on 19.08.2016. The
said refund claim was rejected by the adjudicating authority vide Order-in-Original No.
ST/407/2016-17 dated 27.10.2016 on the ground of time bar by citing the period of

limitation under Section 11B of the Act. The appellant preferred Special Civil Application

No. 844 of 2017 against the OlO dated 27.10.2016 before the Hon’ble High Court of
Gujarat, which was dismissed vide Oral Order dated 13.02.2017 on the ground of time

bar.

2.1 Further, the appellant vide letter dated 28.09.2017 has approached the
adjudicating authority to refund the aforesaid amount which was paid under mistake of
law as any amount paid under mistake of law is not governed by the time limit under
Section 11 B of the Central Excise Act, 1944. The adjudicating authority has rejected
vide the impugned Decision on the ground that delay in filing the refund application is

not condonable.

3. Aggrieved, the Appellant preferred present appeal, infer-alia, on the foliowing

grounds:

(i) that adjudicating authority has failed to give consideration to the settled legal

position that there is no time limit for returning the amount paid under mistake of law.

(i) that the amount was paid by the appellant under mistake of law and as such, it
was not covered by the provisions and time limit of Section 11B of the Act read with
Section 83 of the Finance Act, 1994; that this fact got overshadowed by the inadvertent
and unwarranted reference to Section 11B of the Act read with Section 83 of the

Finance Act, 1994 in the original application filed by the Appellant. Howeair, the error
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on the part of appeliant in filing refund claim under Section 11B of the Act read with

Section 83 of the Finance Act, 1994 for return of amount paid under mistake of law does
not bestow any jurisdiction to the government to retain the amount and refusing to

return the amount would go against the mandate of Article 265 of the Constitution of

India.

4, Personal Hearing in the matter was given on 18.07.2019, 16.08.2019,
04.09.2019, 26.09.2019 and 04.11.2019 but no one from the appeliant side appeared.
The appellant submitied written submission dated 24.01.2020, inter alia, contending
that:

(i) the appellant was engaged in providing construction service pertaining to port to
M/s. Kandla Port Trust and discharged service tax liability; that Notification No. 25/2012-
S.T. dated 20.06.2012 {SI. No. 14 (a)} granting exemption from service tax to
construction service pertaining to port from 01.07.2012 onwards; that the appellant was
not required to pay service tax for such service w.e.f. 01.07.2012; that however, out of
ignorance about aforesaid exemption notification, the appellant kept making payment to
the exchequer even after 01.07.2012 though there was no such liability; that the
payments of service tax of Rs. 38,17,811/- were made under mistake of law.

(iiy  the appellant filed refund claim of Rs. 38,17,811/- which was rejected by the
adjudicating authority vide OlO No. ST/407/2016-17 dated 27.10.2016 on the ground
that the application was filed under Section 11B of the Act read with Section 83 of
Chapter V of Finance Act,1994; that as such, the basic fact that there was no liability to
pay service tax, was never disputed; that under a mistaken legal advice, the appellant
filed a writ petition before Hon'ble High Court of Gujarat against the said OlO dated
27.10.2016 and the Hon'ble High Court vide Order Order dated 13.02.2017 rejected the

same writ petition on the ground of time bar.

(ii)  however, the question whether Section 11B of the Act and/or Section 85 of
Finance Act, 1994 is applicable to the payments that were made under mistake of law
was never raised for consideration by the adjudicating authority nor Hon’ble High Court
of Gujarat and hence, it was never decided for or against the appellant; that the
appellant vide letter dated 20.09.2017 has informed the adjudicating authority about the
fact that Rs. 38,17,811/- was paid under mistake of law and as such, the same was not
. covered by the provisions of Section 11B of the Act and therefore requested to return
the afaresaid amount; that the adjudicating authority has declined to return the aforesaid
amount on the ground that the Hon’bie High Court of Gujarat has decided the appeal in

favour of the department.
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(iv) Rs. 38,17,811/- was paid by the appellant under mistake of law and the same is
lying with the department without any authority to demand, recover, retain or
appropriate the same; that in none of the orders, it has been held that the aforesaid
amount that was not paid under mistake of law and hence, it was duly covered by the
Section 11B; that none of the orders have cited any authority to justify retention of this
amount by department under any authority whatsoever; that in following judicial
pronouncements, it has been held that where any amount is paid under mistake of law,
the same would fall outside the purview of Section 11B of the Act and must be returned,

deserve due consideration:

3E Infotech, 2018 (18) G.S.T.L. 410 (Mad.)

Abdul Samad, 2019 (367) E.L.T. 189 (Kar.)

Kamani Engineering Corporation Limited, 2003 (159) E.L.T. 125 (Raj.)

Sujaya D. Alva, 2019 (28) G.S.T.L. 196 (Kar.)

Parijat Construction, 2018 (9) G.S.T.L. 8 (Bom.)

Shankar Ram¢handra Auctioneers, 2010 (19) S.T.R. 222 (Tri.-Mumbai)

Commr. of C. Ex. (Appeals), Bangalore v/s KVR Construction, 2012 (26) S.T.R. 195 (Kar.), which
upheld by Hon’ble Supreme Court and hence, it has absolute binding effect.

1 ] ] ) ) 1 1

5. | have carefully gone through the facts of the case, the impugned decision,
Appeal Memorandum. The issue to be decided in the instant appeal is whether in the
facts and circumstances of the present case, the impugned decision passed by the

adjudicating authority is correct, legal and proper or not.

6. On going through the records, | find that the appellant had filed refund claim of
Rs. 38,17,811/- on 19.08.2016 which was rejected by the adjudicating authority vide
OlO No. ST/407/2016-17 dated 27.10.2016 on the ground that the claim was hit by
limitation of time in terms of Section 11B of the Act. Being aggrieved with the said OIO
dated 27.10.2016, the appellant filed Special Civil Application No. 844 of 2017 before
the Hon'ble High Court of Gujarat which was dismissed vide Order dated 13.02.2017 by
holding that the petitioner had come to know that they were not liable to pay service tax
on 24.6.2014, however, they filed refund claim after delay of 2 years; that the petitioner
ought to have submitted refund application within reasonable time; that it cannot be said

that the adjudicating authority has committed any error in rejecting the refund claim.

7. | find that the appellant again requested the adjudicating authority to refund
service tax paid by them mistakenly vide letter dated 28.09.2017. The adjudicating
authority vide letter dated 10.10.2018 communicated to the appellant that “the refund
claim can’t be processed for the second time as it has already been rejected by the
Assistant Commissioner, Service Tax Division, Gandhidham vide order in original no.
ST/407/2016-17 dated 27.10.2016 and the appeal against the same order in original
before the Hon’ble High Court of Gujarat has been decided in the favour of the
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department and no relief has been granted tc condone the delay for filing the refund

application”.

8. | find that once the Hon’ble Gujarat High Court had rejected the appeal filed by
the appeliant, the said OlO dated 27.10.2016 has aftained finality and hence, the
appeal filed by the appellant is infructuous. |, therefore, hold that the adjudicating

authority has corréctly given his decision vide the impugned letter.

9. In view of the above, | reject the appeal filed by the appeliant.
Ry SiEal gRI &Sl &t T8 Sdierens! fAueRT IWiad cR1bY fodr STl 1 O/yo

9.1  The appeal filed by the Appeliant stand disposed off in above terms. 0%
A o0

@*\X\N (GOPI NATH) O

~T Commissioner (Appeals)

By RPAD J
To, '

M/s. Patel Construction Co., “Neelkarith’, | TR TUcq H-CHIHE &, IAdbs3’, o &l
B. B. Z. — 60, Zanda Chowk, Gandhidham, | Gz _ g0 Sfemd, Mieheid, T — 390303

Pin — 370 201

wfar:

) UYH TOT IS, U o 9 U5 ¢ OF g Sdie Yoo, @HeEE &,
3EHEEIGd] THPR! 8q|

(2) 3T, Bord 9 d Yl IR U4 oraid IATE Yoo, MU B s SRiar! od|
(3) e gAd, I-aig ax g Ha1 B, YW @R Tvsd, My @ Havad

HRiaTE ¥ |
wm@ft‘ma —— @
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