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V2/95/GDM/2019

:: ORDER-IN-APPEAL :: .

M/s. Welspun Corp Ltd., Welspun City, Vill-Versamedi, Anjar, Kutch-
370110 (hereinafter referred to as “the appellant®) have filed the present
appeal against the Order-in-Original No.: 07/Refund/2019-20 dated
21.06.2019 (hereinafter referred to as “the impugned order”), passed by
the Assistant Commissioner, CGST Division, Anjar-Bhachau,
Gandhidham (hereinafter referred to as “the refund sanctioning

authority”).

2. The brief facts of the case are that the Appellant had filed the
original refund claim for Rs. 8,96,903/- on 01.01.2018 pertaining to
rebate under Notification No. 41/2012-ST dated 29.06.2012 for various
export services done by them during the month of May-2017 on specified
services used for export of goods. The refund claim was rejected vide OIO
dated 02.02.2018 on the ground that the claim did not fulfill the
conditions stipulated at Para 1{c) of Notification No. 41/2012-ST dated
29.06.2012. Aggrieved, the appellant preferred appeal before the
Commissioner (Appeals) who vide OIA dated 08.03.2019 remanded back
the case to the original refund sanctioning authority. The refund
sanctioning authority vide the impugned order rejected the refund claim of
the appellant on the ground that the rebate claim is not maintainable
under Para 3 as the difference between the amount of rebate claimed
under Paragraph 3 is less than 20% of the amount of rebate admissible

under the procedure specified in Paragraph 2.

3. Aggrieved with the impugned order, the appellant preferred present

appeal on the grounds as under: -

(1) that contrary to the settled principle in law a substantive benefit
cannot be denied on account of procedural infirmities. In this regard, they
place reliance on the judgment of the Hon’ble Supreme Court in the case
of Commissioner Vs Associated Cement Co. Ltd.-2000 (116) E.L.T
A66(S.C) and Shasun Chemicals and Drugs Ltd. Vs CESTAT- 2018 (11)
G.S.T.L J39(Mad.) wherein reliance has been placed on the judgment of
Madhya Pradesh High Court in 2002 (140) E.L.T 370(M.P.) and in
2009(24)E.L.T 31(M.P); that the legal principle laid down Z};he said
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judgments has been upheld in catena of judgments.

(ii)  that the Notification gives an opticn to the claimant to either claim
refund under Para 2 or Para 3 of the Notification and the appellant can
choose the most beneficial option corferred under the Notification; that
the Hon’ble Tribunal, Delhi in the case of Jai Industries Vs Collector of
Central Excise [1993 (68) E.L..T. 475} has held that even if the claimant
has filed a refund claim under a particulaf provision of a Notification,

alternate benefit is still availabie to the claimant.

(iii) that as per proviso i(c) of the Notification, the rebate under the
procedure specified in Paragraph 3 shall not be claimed wherever the
difference between the amount of rebate under the procedure specified
under Paragraph 2 and 3 is less than 20 % of the rebate available under
the procedure specified in Paragraph 2. In such cases refund is admissible
as per the procedure specified in para 2 of the Notification; that the
condition does not affirm to reject the whole refund claim if the same has
not been filed according to Para 3 instead of Para 2 of the Notification. In
this regard, they place reliance on the decision of the
Commissioner(Appeal-Il), Central Excise, Ahmedabad’s OIA No. AHM-
SVTAX-000-APP-027-15-16 dated 22.05.2015.

4. In hearing Shri Surendar Mehta, Associate Vice President, Commercial,
Shri Atul Nagrecha, Manager Indirect Tax and Insurance and Shri Roshil
Nichani, authorized representatives of the appellant appeared on behalf of
the appellant. They reiterated the submission of appeal memo and
submitted copy of OIA passed by the Commissioner (Appeals), Ahmedabad

for consideration and requested one week’s time to file additional

submission.

4.1 The appellant vide their additional submission dated 08.01.2020,
have submitted that they had paid service tax on input services which
were used for the export of goods, therefore they were entitled to the
rebate/refund of the same in terms of Notification No. 41/2012-ST dated

29.06.2012; that if service tax rebate/refund is denied under para 2 or 3
of the said Notification, they would not be in a position to take cenvat
credit of such service tax paid; that as they are not entitled to cenvat

credit of the same, they are entitled to refund of the same in cash in terms
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of Section 142(3) of the CGST Act, 2017.

5. I have gone through the records of the case, the impugned order, the
grounds of appeal and written submission filed by the appellant and
records of personal hearing. The issue to be decided in the present appeal
is whether the impugned order rejecting refund claim of Rs. 8,96,903/-

is correct, legal and proper or not.

6. On going through the records, I find that the refund sanctioning
authority has rejected the rebate claim on the grounds that the difference
between the amount of the rebate claimed under procedure prescribed in
para 2 and 3 of the Notification no. 41/2012-S.T dated 29.06.2012 is less
than 20% of the rebate available under the procedure specified in para 2
of the Notification.

7. For deciding the case, I would like to reproduce the relevant extract of
Notification No. 41/2012-ST dated 29.06.2012 which reads as under:

................. Il(c) the rebate under the procedure specified in
paragraph 3 shall not be claimed wherever the difference between
the amount of rebate under the procedure specified in paragraph
2 and paragraph 3 is less than twenty per cent of the rebate
available under the procedure specified in paragraph 2;

(2) the rebate shall be claimed in the following manner, namely:-

(d) the exporter shall make a declaration in the electronic shipping bill or
bill of export, as the case may be, while presenting the same to the proper
officer of customs, to the effect that--

(i) the rebate of service tax paid on the spécified services is
claimed as a percentage of the declared Free On Board(FOB) value
of the said goods, on the basis of rate specified in the Schedule;

(ii) no further rebate shall be claimed in respect of the specified services,
under procedure specified in paragraph 3 or in any other manner,
including on the ground that the rebate obtained is less than the service

tax paid on the specified services;

(iii) conditions of the notification have been fulfilled;

/ Page 5 of 10

-



V2/95/GDM/2019

(e) service tax paid on the specified szruices eligible for rebate under this

notification, shall be calcilaied by arriving the rate prescribed for goods

of a class or description, ir. the Schedsiie, 25 a percentage of the FOB

value of the said goods;

(3) the rebate shall be ciaimed in the following manner, namely:-

(a) rebate may be claimed on the service tax actually paid on any

specified service on the basis of duly certified documents;

(b) the person liable to pay service tax under section 68 of the said Act on
the taxable service provided to the exporter for export of goods shall not

be eligible to claim rebate under this notification;

(c) the manufacturer-exporter, who is registered as an assessee under the
Central Excise Act, 1944 (1 of 1944} or the rules made thereunder, shall
file a claim for rebate of service tax puaid on the taxable service used for
export of goods to the Assistant Commissioner of Central Excise or the
Deputy Commissioner of Central Excise, as the case may be, having

Jurisdiction over the factory oj manufacture in Form A-I;.............. z

[Emphasis supplied]

7.1  On analyzing the text of Notification No. 41/2012-S.T., I find that a
manufacturer-exporter has been provided an option to claim rebate of
Service Tax either on the basis of rates specified in the Schedule annexed
to the notification as per the procedure specified in Para 2 or on the basis
of documents as per the procedure specified in Para 3. In other words, the
first procedure, as stipulated in Para 2 of the said Notification allows
rebate of service tax paid on eligible input services as a percentage value
of the declared Free on Board (FOB) value of the export goods on the
basis of rate specified in the schedule, which is to be claimed from
Customs authorities. The other procedure as stipulated in Para 3 is that
the rebate may be claimed on the service tax actually paid on any
specified service on the basis of duty certified documents, which is to be
claimed from Central Excise authorities. However, despite these two
options, the option to claim rebate of Service Tax under Para 3 is
restricted to the extent that rebate of Service Tax under Para 3 on the
basis of documents can be claimed only when the difference between the

amount of rebate under Para 2 and Para 3 is more than 20% of the rebate
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available under Para 2. ’I find that while the main intention in the
Notification is to grant the rebate of Service Tax, c;laiming of rebate under

Para 2 is encouraged and the rebate of Service Tax under Para 3 is

allowed only when amount of rebate filed under Para 3 on the basis of
actual payment of Service Tax is higher by 20% as compared to the

amount of rebate under Para 2.

7.2  Further, since the claim under Para 2 is in terms of already fixed
rates for each item in the Schedule of the Notification itself, it is prima
facie hassle-free procedure for getting the rebate of service tax from the
customs éuthorities. The rebate of service tax under Para 3 is admissible
only on the basis of documents evidencing payment of actual service tax
which certainly requires proper record keeping and other efforts on the
part of the claimant. However, option to file claim under Para 3 is not
open ended and it can be filed under this Para only if the difference
between the amount of rebate admissible under Para 2 and under Para 3

is not lesser than 20% of rebate admissible under Para 2.

8. The appellant has contended that they have claimed refund of Service
Tax pertaining to rebate under Notification No. 41/2012-ST which is a
beneficial legislation intended to promote the exports by granting
exemption to the Service Tax paid on various Services utilized by an
exporter during the course of exports of the goods and that substantive
benefit should not be denied for any procedural infraction. The service tax
for which the rebate has been claimed by them are specified services and

that Service Tax has been paid by them.

I find that the refund sanctioning authority has rightly rejected the
refund claim with the observation that the rebate under the procedure
specified in Paragraph 3 shall not be claimed wherever the difference
between the amount of rebate under the procedure specified in Paragraph
2 and Paragraph 3 is less than 20% of the rebate available under the
procedure specified in Paragraph 2 and as per the calculation, the
conditions as stipulated in the Notification has not been fulfilled by the
appellant. The Notification No. 41/2012-S.T provides two options for

claiming the rebate of Service Tax and the appellant can choose whichever

 is beneficial to them, however, they cannot ignore the conditions laid down
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in the Notification for claiming the rebate. A Notification is a law enacted
by the Government of India and where the statute provides a condition to
be fulfilled for availing the benefit of a | particular Notification, the
provisions must be complied with as a mandatory requirement of law and
if the said condition is not sirictly adizered to then the Notification itself

becomes meaningless.

8.1 As discussed above, there is no dispute that in the instant case the
rebate claim is not maintainable under Para 3 as the difference between
the amount of rebate clairmed under Para 3 and the amount of rebate
which could be admissible under Para 2 is below 20%. The appellant has
vehemently contended that if rebate ciaim is not maintainable under Para
3 of the Notification, the same should be granted under Para 2 of the said
Notification. In this regard, it has already been discussed above that
rebate of service tax under Para 2 can be claimed only from Customs
authorities after complying with the procedure laid down under the above
notification and rebate of service tax under Para 2 cannot be granted by
the Central Excise authorities as cusioms authorities have only been
entrusted under Notification No. 41,/2012-S.T. to disburse rebate of
service tax as per rates specified in the Schedule. Since this restriction is
specified in the notification itself, it cannot be relaxed, as claimed by the
appellant. Considering these facts and legal restrictions inbuilt in the
Notification No. 41/2012-S.T., I reject the appellant’s plea. In this regarci, I
place reliance on the decision of the Revisionary Authority in the case of
M/s United Exports as reperted in 2018 {(364) E.L.T. 1163 (G.O.1l.) as per
Order No. 11/2018-S.T., dated 1-3-2G18 in F. No. 196/35/ST/2016-RA

wherein it has been held as under-

“5. On mere reading of the Notification No. 41/2012-S.T,, it is evident
that an option is given to the claimant either to claim rebate of service
tax under Para 2 or Para 3 of the said notification. The rebate claim
under Para 2 is required to be filed with the concerned Custom House
along with shipping bills as per rates specified for different items in the
Schedule to the above notification. Whereas the rebate claim of service
tax under Para 3 is to be claimed from the jurisdictional
Assistant/ Deputy Commissioner of Central Excise on the basis of actual

service tax paid on the input services or inputs used in the exported

!
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gobds and the procedure for the same is entirely different. Thus,
claimant is given libefty for choosing the most beneficial option in terms
of more amount and convenience. Since the claim under Para 2 is in
terms of already fixed rates for each item in the Schedule of the
notification itself, it is prima facie hassle-free procedure for getti'ng the
rebate of service tax at earliest from the customs authorities. On the
other hand rebate of service tax under Para 3 is admissible only on the
basis of documents evidencing payment of actual service tax which
certainly requires proper record keeping and other efforts on the part of
the claimant. However, option to file claim under Para 3 is not open
ended and it can be filed under this Para only if the difference between
the amount of rebate admissible under Para 2 and under Para 3 is not

lesser than 20% of rebate admissible under Para 2.

6. As discussed above, there is no dispute that in the instant case the
rebate claims are not maintainable under Para 3 as the difference
between the amount of rebate claimed under Para 3 and the amount of
rebate which could be admissible under Para 2 is undoubtedly below
20%. This fact has not been questioned by the applicant also in their
revision application. As regards the issue whether the rebate of service
tax can still be granted under Para 2, it is already discussed above that
rebate of service tax under Para 2 can be claimed only from Customs
authorities after complying with the procedure laid down under the
above notification and rebate of service tax under Para 2 cannot be
granted by the Central Excise authorities as customs authorities have
only been entrusted under Notification No. 41/2012-S.T. to disburse
rebate of service tax as per rates specified in the Schedule a like
drawback of duty of customs. Since this restriction is specified in the
notification itself, it cannot be relaxed even when the rejected amount of
rebate of service tax is lesser than the amount admissible under Para 2
of the notification, as claimed by the applicant, Considering these facts
and legal restrictions inbuilt in the Notification No. 41/2012-S.T., the
Government finds that Commissioner (Appeals) has rightly set aside the

applicant’s appeal before him and no interference from the Government

is warranted.”

9. Further, I find that the case laws submitted by the appellant do not
have relevance to the legal facts explained in the above discussions and

T'ﬁnd_ings. Therefore, the said case laws do not hold good in the instant
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case.

10. In view of my discussions znd findings abeve, I hold that the refund
sanctioning authority has correctly cejected their refund claim. I,

therefore, uphold the impugned crder and reject the appeal.

10.1 3ieipdl gRIGS &l T8 2= B1 U Iued a8 9 fear S g |

10.1 The appeal filed by the Appellant = disposed off as above.

(Gopi Nath)
Comumnissioner(Appeals)

By Regd. Post

ﬁ‘} Wel Corp Limited S,
s Welspun Corp Limited, ! . v B

Welspun City, Versamedi, A, dere q;'_ #q fafaes, P

Anjar, e R, I9iES), 3R,
Kutch-370110. ll H%5-370110
|

1) Yl H&T HGeFd, g T HaT T U9 Fead Ul Yooh, ORI &7,
JEHCIEIE F SRR &l
2) WYFd, gF] Td FaT FR T Fewrd ICUE Yob, FTO AIFAGE, H
HTERTF FRAEE &
3) 3T WA, IF] UH HaT F U FOT 370G Yoh, AUSH - IHON, OIS
& HERIF HRAART 8! 7
A I wrl (9
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