
::3tu,cici (3i'flei) T q*q1Ioii , 9   cMt 

0/0 TIlE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE 

oor, -;avan 

t l' ffi / Race Course Ring Road 

'(k,IclIC / Rajkot - 360 001  

Tele Fax No. 0281.-2477952/241142ErnaI1 cexappeaIsrajkotgmall.com  

3T Vi.ciiu  :- 
31'/ q/ 
Appeal/File No. 

V2/95/GDM/2019 

3t? 3Tlr *is'it(Order-ln-Appeal No.): 

0.1.0. No. 

07/Refund/2019-20 

14aiiq,I 

Date 
21-06-2019 

KCH—EXCUS-000—APP—01O-2020  

3TFrr1~,iiq I 

Date of Order: 29.01.2020 
*rdlTha / 

Date of issue: 
29.01.2020 

.,fl.u'4) flZ, iictxi (3i4Iet1), ici,'k ei.0 qift / 

Passed by Shri. Gopi Nath, Commissioner (Appeals), Rajkot 

T 3lr39r/ l4ti 3tPJ iL4I?1/ I14391, .-ki jc'llc 

'uotqk I olloluldl.t / Jjt'ltIid1lG,$li'U Iri 311ttT iSci: / 

Msing out of above mentioned 010 issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, 

Rajkot I Jamnagar I Gandhidham 

TBT /Name & Address of the Appellant & Respondent 

Weispun Corp. Ltd.,Welspun City,Vilage-Versamedl, Taluka:Anjar,Dlsfrict:Xutch, Pin No.-370 110, Gujarat 

T 31Tr(3Tl) cic1 5* cRti di1cl C1'' 4q4c1 / ii?ltUi 31T5 iqvi1I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

(A '_
V iiq'( 3idr 314W 4"c4 .c'4K TF 3il1iai ,1944 t 1flT 35B 

3T3iii, 1994m86 3a1d ITiiq,c?l I! 

Appeal to Customs, Excise & ervice Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) dflq,u J4iq,1 1all * e1hHcl -nrçP1 c-'IJC,a1 Tr TZ , .ciIq,,( 3frT  f f tf3 
I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) j'+)qc1 iflt4e4  1(a) 9iV 3i41t 311T w n1t ji'fl1 lr 4,k icq TFi V 314T iui 

t, 33j $oe? *r.,4'i nIv if 

TQ the West regional bench of çijstom, xclse & Service Tax Appejiate Tribun?1 (CESTAT) at 2 Floor, 
Bnaurnah Bhawgn, Asarwa Ahmec1abad-t5oo1om case of appeals other than as mentioned in para- ita) above 

(B) 

lV1314ei jç  i' 3_Iqd1Iq, 2001, 
EA-3 Y llV 15 ii lff it I lF 5cl  *I 1flT ,aiI r 

ITT 3 c.siiu Pt 5 VT 3l ,5 VT 50 RI Fl 31ZV1 50 q ft r: 
1,000/- , 5,0001- 4Ifas1 il litic1 1317T 91 F, 't1'lld 
ji4k?ki  t ur r t i'u ITt f4r 1T çm 1i 
3I11T ii I çj  3 111 T i1IIV T kFIIIc1 34tV 4II4I *T 1li I4d I 
3PT (3fl 1iv 3rTtrV *T nar 500/- ir41 r rr ir li 

The appeal to the Appellate Tribirnal shall be filed in quadruplicate in forni EA-3 / as pr.ecribed under Rule 6 of 
Central Etcjse f Appeal) Ril.les, 2001 and shall be accompamed against one wnicii at least should be 
ccompamed, by a tee of. Rs. 1 000/- Rs.5000/-, Rs.1O,000/- where aixiount of 

is ppto 5 Lac. Lac to Q Lac and above 50 I1ac respectively ni the fprm 
01 crossect bank dratt in lavour ot Asst.. Registrar o brgiich 01 any nommated public sector .bmk 0.1 the place 
wheje tile benct of any nonnated public sector bank o the place whre tile bench of the Tribunal is situated. 
Application made for grant ot stay sflali be accompanied by a tee of Rs. 500/- 

3r'ftT aiIqI1q'ui i 3Pf, 1i 3i1ii,1994 tIRI 86(1) i1c1c1 .Icl'& iciiA 1994, 'i ii 9(1) 

lt (3 V 'ii WJiIlcj t)-4' 
5 11 VT 3 ,5 VT 50 V r 33i 50 4V iu: 1,000/- 5,000/- 

3mVT 10,000/- r IJ1i rr jr_r1 *soi 5l 1tiiI1ci bei' T datctI1, +(j 3ldr 1Jcuj *T 
TlVTiiie' .t+e.ic uiict icei'u taici iRr1V1ciaiu ILI I iId ILtc. 

pJl:nsr, 3 3jtf4   j 3tlT ( 31th) r  
3TT- rmT 5001- Tltd 1T)ati ii 

The appeal under sub section (1) of Section 86 of tbe Finance Act. 1994 to the Appeliate Tribunal Shall be ified 
in quaarupilcate in Form S.T.5 as prescribed under Rule 9(1) of the ervice lax ules, 1994, and Shall be 
accompanied by a copy of the ordet appealed against (one 01 winch slipil be certctied copy) and should be 
accoppa.ied by a fees of Rs 1000/- Jiere the amount Qf service tax & interest derpapdea $ pçna,lty levied of 
Rs. 5 r..ains or less Rs.50001- where the amount of service tax & interest demanded % penalty levied is more 
than five lakhs but not. exceeding Rs. Fifty Lakits, Rs. 10,OQO/- wliere tite amount of serviceS  ta2c & mtcrcst 
denianded & penalty levied is more thatt Ility Lakfl rnpees, in the lgrm 01 crossed bank draft in xvour ot me 
Assistant egis1rar of the bepcb. ot non)inated Phc sector Ban1 01 the p1ce wjier  the bench oi Tribunal is 
situated. / Application made tar grant olstay shall be accompanied by a fee ox Rs.t00/-. 



(v) 

?el994 *r1ir86 t3-t1R131f(2) 2A3 lcqv eic, 1994, w9(2) 
V 9(2A) i ici 1Mi S.T.-7 r II *I4 c- çfl4 3T 3T (ii4), 
iI iii iftT 3i1T t (w v i1 frii 1kE ft '1v) 3fl 3IP1 C,RI tf3T 

. , rr- i 
dj  )d  I / 

The appeal under sub section 121 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 & 9(2A) of the Scrv2ce Tax Rules, 1994 and shall be accompamed by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
1TF , ,açk4 cq t *1it .M4 i1't''j () T .jcqtc 
1944 T35V 3, T1rfl 3ZY, 1994 *RT83 
3iiIlq,ul 3 /rfRTTi 10 rfT1(10%), 1ii1?ci , ITT, 1W 

frr cii , r inr lr ?.i pr j rir f 3n* i?t t qv 

3•ii"'id "jo 
(i) cr 11 't 3r 
(ii)  
(iii) t3fT1 
- tRt*ii1  (.2) 31cT2O14 3fl wrT 

TRIth1 -Qdoj 3 V tvi,i itltLf 
For an apueal to be filed before the CESTAT, under Section 35F of the Central Excise Act 1944 which is also 
made at,plicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal againt this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and oenalty are in dispute or 
penalty, where penalty alone is in dispute, proviäed the amount of pre-deposit payalile would be subject t a 
ceiling of Rs. 10 Crores 

Under Centa1 Excise and Service Tax "Duty Demanded" shall include: 
(i) amount determined under ection 11 D; 
iii) amount of erroneous Cenvat Credit taken; 
(iii) amount Dayable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay aDplication and appeals 
pending before any appellate authority prior to the commencement of tñe l'inance (No.2) Act, 2014. 

w ag q,l.11uI 3Ur: 
Revision aoptication to  Government of India: 

3ffT uj,j i1Rci 'iii , i1tTiI .c'4ic 31 ioi 1994 RT 35EE w4olq 
a11U} 311 lt  131dJ, ttft ej çf, ?ki w 3, ;fl, * 

/ 
A rvisaon lication lies to the Under Secretary, to the Government of India, ResiontiontJpit. 
Mims of ance Denartment of Revenue th 'Floor Jeevan Deep Building, Parliament 
110Q( under Section 35EE of the CEA 194k in resped of the following case, governed by first proviso to sub- 
section tl) of Section-35B ibid:. - 

i1 i øi,'MI1 d1Iâ1c k r. iq,*ni 1W1 i1  r  ct'uj 1 15ft 3I' 
q*ets  TrIlt 1 vi 8ir * k t q  tt i r  
1 ii1 r tF 1W  1r ! 
In case of any loss of goons, where the loss occurs in transit from a factory to a wareheuse or to another factory 
or from ne warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) . Tc) *i 
*rT1 / - 

In " of rebate of duty of excise on goods exported to any country or territory outsicje India of on excisable 
material used in the manufacture of the goods which are exrorted to any country or territory outside India. 

(i.ff) i1  Ti 51 'ini 1tr 1Tr lRT / 
In case of'oods e'kported outside India export to Nepal or Bhutan, without payment of duty. 

.ic9°1 i ldidoi i ¶ r it Ei4 tz v s4IqI.I1 cic1 I1 t (iv)
i" 3i1Ii (. 2),1993 r.igr 109 citt Iici 

q rr g i1r I w -iI 
Credit of any duty allowed to be utilized towards pavmnt of excise duty on final products undrthpis 
of this Act or the Rules made there under suc)i or&r is 
date appointed under Sec. 109 of the Finance No.2) Act,

by the Commissioner (Appeals 

L.()ctç1 3Tf T t ',i14i V IT EA-8 , 1' t 'ç4 c'4o1 (31 )eitQe 2001 i f 9 i  
3f1trHIu 

1Qldo1 itii1j tto- .r"4Ic Ti3141d1, 1944 *R135-EEcici 31 fl1 t 
ftTR-6 1 Vld1  ifvi f 

The above application shall be made in dtlicate in Form No. EA-8 as specified under Rule, 9 of ...lial xcie 
(Appeals) ROles, 2001 within 3 months trom the date  on which the order sought to be :, . against is 
communicated and qhall 

evidencing paent o pr ?
It shouia lso be 

accompanied by a copy oP 
gofd by two, copies each of  the 010 

under Sion 35- 
EE of CEA, 1944, under Major Head of Account. 

(vi) qjui Ic   r ai1,v 
r  qoi Vi c$It9 ''M1T i'u' 44 200/- lTii ZtW 3 ic''°1 '& Vi1R ,7lII 

1000 -frd11fltfl 
The revision an 
Lac or less an	 beaonaaxuec. by u fee, of Ru. 200/- where the amount involved in Rupees One 

e athount inoived is more than Rupees One Lac. 

i1 i 3TFT * 31Tfr lI' iei1 fr W 1  c fflT lc-'l, T j,dIdIe1, T * ¶U 3I1i1 tH p' I 
1*t   zii 314(uI 3TTI i",'i V3T1 

ITr 51111T I / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one anpeal to the Appellant Tribunal or the 
ne annlication to the Centrar Govt. As the case may be, is filled to avoid scriptoria woric if excising Rs. 1 lakh 

tee ofRs. 100/- for each. 

(E) a"lIqIc'il 3iioi, 1975,T3 1d13 6.50 qr 
 k4 2Shc Jif oit tlI1 I / 

One copy of application or 0.1.0. as the case may be and, the order of the adjudicating, authority sh211 bear a 
court fee stamp of Rs.6.50 as prescribed under Sthedile-I in terms of the Court Fee Act, i975, as amended. 

(F) 34a l4,,(ul (r411) 1ei1'I, 1982 *UIid 34cl 1IeeI' 
/ 

Attention is also invited to the rules coverin" these and other related matters contained in the Customs, Excise 
and Service Appellate Thbirnl (Procedure} 1ules, 1982. 

3' 3i'ft41' ',4I11q,l t 3PftW 11T ' 1cf c.qjqq,, I*'ctc1  3 o1cIo1çj Iciio1'I ftr, 31'.flc.ii41 f4i'1ki 'IIC 
www.cbec.gov.in I .1 
For the elaoorate detailed and 1ates'i*ovisions relating tofihing of appeal to the higher appellate authority, the 
appellant may reter to the Departmental website www.coec.gov.ln. 

(i) 

(C) 

(i) 

(D) 

(G)  



V2/95/GDM/2019 

:: ORDER-IN-APPEAL:: •  

M/s. Weispun Corp Ltd., Weispun City, Vill-Versamedi, Anjar, Kutch-

370110 (hereinafter referred to as "the appellant") have filed the present 

appeal against the Order-in-Original No.: 07/Refund/2019-20 dated 

21.06.2019 (hereinafter referred to as "the impugned order"), passed by 

the Assistant Commissioner, CGST Division, Anjar-Bhachau, 

Gandhidham (hereinafter referred to as "the refund sanctioning 

authority"). 

2. The brief facts of the case are that the Appellant had filed the 

original refund claim for Rs. 8,96,903/- on 01.01.2018 pertaining to 

rebate under Notification No. 41/2012-ST dated 29.06.2012 for various 

export services done by them during the month of May-20 17 on specified 

services used for export of goods. The refund claim was rejected vide 010 

dated 02.02.2018 on the ground that the claim did not fulfill the 

conditions stipulated at Para 1(c) of Notification No. 41/2012-ST dated 

29.06.20 12. Aggrieved, the appellant preferred appeal before the 

Commissioner (Appeals) who vide OIA dated 08.03.20 19 remanded back 

the case to the original refund sanctioning authority. The refund 

sanctioning authority vide the impugned order rejected the refund claim of 

the appellant on the ground that the rebate claim is not maintainable 

under Para 3 as the difference between the amount of rebate claimed 

under Paragraph 3 is less than 20% of the amount of rebate admissible 

under the procedure specified in Paragraph 2. 

3. Aggrieved with the impugned order, the appellant preferred present 

appeal on the grounds as under: - 

(i) that contrary to the settled principle in law a substantive benefit 

cannot be denied on account of procedural infirmities. In this regard, they 

place reliance on the judgment of the Hon'ble Supreme Court in the case 

of Commissioner Vs Associated Cement Co. Ltd.-2000 (116) E.L.T 

A66(S.C) and Shasun Chemicals and Drugs Ltd. Vs CESTAT- 2018 (11) 

G.S.T.L J39(Mad.) wherein reliance has been placed on the judgment of 

Madhya Pradesh High Court in 2002 (140) E.L.T 370(M.P.) and in 

2009(24)E.L.T 31(M.P); that the legal principle laid down in the said 
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judgments has been upheld in catena of judgments. 

(ii) that the Notification gives an option to the claimant to either claim 

refund under Para 2 or Para 3 of the Notification and the appellant can 

choose the most beneficial option conferred under the Notification; that 

the Hon'ble Tribunal, Delhi in the case of Jai Industries Vs Collector of 

Central Excise [1993 (68) E.L.T. 4751 has held that even if the claimant 

has filed a refund claim under a particular provision of a Notification, 

alternate benefit is still available to the claimant. 

(iii) that as per proviso 1(c) of the Notification, the rebate under the 

procedure specified in Paragraph 3 shall not be claimed wherever the 

difference between the amount of rebate under the procedure specified 

under Paragraph 2 and 3 is less than 20 % of the rebate available under 

the procedure specified in Paragraph 2. Tn such cases refund is admissible 

as per the procedure specified in pam 2 of the Notification; that the 

condition does not affirm to reject the whole refund claim if the same has 

not been filed according to Para 3 instead of Para 2 of the Notification. In 

this regard, they place reliance on the decision of the 

Commissioner(Appeal-II), Central Excise, Ahmedabad's OJA No. AHM 

SVTAX-000-APP-027-15-16 dated 22.05.2015. 

4. In hearing Shri Surendar Mehta, Associate Vice President, Commercial, 

Shri Atul Nagrecha, Manager Indirect Tax and Insurance and Shri Roshil 

Nichani, authorized representatives of the appellant appeared on behalf of 

the appellant. They reiterated the submission of appeal memo and 

submitted copy of OTA passed by the Commissioner (Appeals), Ahmedabad 

for consideration and requested one week's time to file additional 

submission. 

4.1 The appellant vide their additional submission dated 08.01.2020, 

have submitted that they had paid service tax on input services which 

were used for the export of goods, therefore they were entitled to the 

rebate/refund of the same in teriiis of Notification No. 41/2012-ST dated 

29.06.20 12; that if service tax rebate/refund is denied under para 2 or 3 

of the said Notification, they would not be in a position to take cenvat 

credit of such service tax paid; that as they are not entitled to cenvat 

credit of the same, they are entitled to refund of the same in cash in terms 
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of Section 142(3) of the CGST Act, 2017. 

5. I have gone through the records of the case, the impugned order, the 

grounds of appeal and written submission filed by the appellant and 

records of personal hearing. The issue to be decided in the present appeal 

is whether the impugned order rejecting refund claim of Rs. 8,96,903/-

is correct, legal and proper or not. 

6. On going through the records, I find that the refund sanctioning 

authority has rejected the rebate claim on the grounds that the difference 

between the amount of the rebate claimed under procedure prescribed in 

para 2 and 3 of the Notification no. 41/2012-S.T dated 29.06.20 12 is less 

than 20% of the rebate available under the procedure specified in para 2 

of the Notification. 

7. For deciding the case, I would like to reproduce the relevant extract of 

Notification No. 41/ 2012-ST dated 29.06.20 12 which reads as under: 

1(c) the rebate under the procedure specified in 

paragraph 3 shall not be claimed wherever the difference  between 

the amount of rebate under the procedure specified in paragraph 

2 and paragraph 3 is less than twenty per cent of the rebate 

available under the procedure specified in paragraph 2; 

(2) the rebate shall be claimed in the following manner, namely:- 

(d) the exporter shall make a declaration in the electronic shipping bill or 

bill of export, as the case may be, while presenting the same to the proper 

officer of customs, to the effect that-- 

(i) the rebate of service tax paid on the specified  services is 

claimed as a percentage of the declared Free On Board(FOB) value 

of the said goods, on the basis of rate specified in the Schedule; 

(ii) no flzrther rebate shall be claimed in respect of the specified services, 

under procedure specified in paragraph 3 or in any other manner, 

including on the ground that the rebate obtained is less than the service 

tax paid on the specified services; 

(iii) conditions of the notification have been fulfilled; 
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(e) service tax paid on the spefied sen'ices eligible for rebate under this 

notification, shall be calculated by aivinq the rate prescribed for goods 

of a class or description, n the Schedii, a percentage of the FOB 

value of the said goods; 

('3) the rebate shall be claimed in the following manner, namely:- 

(a) rebate may be claimed on the service tax actually paid on any 

specified service on the basis of dzdy certified documents; 

(b) the person liable to pay service tax under section 68 of the said Act on 

the taxable service provided to the exporter for export of goods shall not 

be eligible to claim rebate under this notification; 

(c) the manufacturer-exporter, who is reqistered as an assessee under the 

Central Excise Act, 1944 (1 of 1944) or the rules made thereunder, shall 

file a claim for rebate of service tax paid on the taxable service used for 

export of goods to the Assistant Commissioner of Central Excise or the 

Deputy Commissioner of Central Excise, as the case may be, having 

jurisdiction over the factory of manufacture in Form A-i;  

[Emphasis supplied] 

7.1 On analyzing the text of Notification No. 41/2012-S.T., I find that a 

manufacturer-exporter has been provided an option to claim rebate of 

Service Tax either on the basis of rates specified in the Schedule annexed 

to the notification as per the procedure specified in Para 2 or on the basis 

of documents as per the procedure specified, in Para 3. In other words, the 

first procedure, as stipulated in Para 2 of the said Notification allows 

rebate of service tax paid on eligible input services as a percentage value 

of the declared Free on Board (FOB) value of the export goods on the 

basis of rate specified in the schedule, which is to be claimed from 

Customs authorities. The other procedure as stipulated in Para 3 is that 

the rebate may be claimed on the service tax actually paid on any 

specified service on the basis of duty certified documents, which is to be 

claimed from Central Excise authorities. However, despite these two 

options, the option to claim rebate of Service Tax under Para 3 is 

restricted to the extent that rebate of Service Tax under Para 3 on the 

basis of documents can be claimed only when the difference between the 

amount of rebate under Para 2 and Para 3 is more than 20% of the rebate 
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available under Para 2. I find that while the main intention in the 

Notification is to grant the rebate of Service Tax, claiming of rebate under 

Para 2 is encouraged and the rebate of Service Tax under Pam 3 is 

allowed only when amount of rebate filed under Para 3 on the basis of 

actual payment of Service Tax is higher by 20% as compared to the 

amount of rebate under Para 2. 

7.2 Further, since the claim under Para 2 is in terms of already fixed 

rates for each item in the Schedule of the Notification itself, it is prima 

facie hassle-free procedure for getting the rebate of service tax from the 

customs authorities. The rebate of service tax under Para 3 is admissible 

only on the basis of documents evidencing payment of actual service tax 

which certainly requires proper record keeping and other efforts on the 

part of the claimant. However, option to file claim under Para 3 is not 

open ended and it can be filed under this Para only if the difference 

between the amount of rebate admissible under Para 2 and under Para 3 

is not lesser than 20% of rebate admissible under Para 2. 

8. The appellant has contended that they have claimed refund of Service 

Tax pertaining to rebate under Notification No. 41/2012-ST which is a 

beneficial legislation intended to promote the exports by granting 

exemption to the Service Tax paid on various Services utilized by an 

exporter during the course of exports of the goods and that substantive 

benefit should not be denied for any procedural infraction. The service tax 

for which the rebate has been claimed by them are specified services and 

that Service Tax has been paid by them. 

I find that the refund sanctioning authority has rightly rejected the 

refund claim with the observation that the rebate under the procedure 

specified in Paragraph 3 shall not be claimed wherever the difference 

between the amount of rebate under the procedure specified in Paragraph 

2 and Paragraph 3 is less than 20% of the rebate available under the 

procedure specified in Paragraph 2 and as per the calculation, the 

conditions as stipulated in the Notification has not been fulfilled by the 

appellant. The Notification No. 41/2012-S.T provides two options for 

claiming the rebate of Service Tax and the appellant can choose whichever 

is beneficial to them, however, they cannot ignore the conditions laid down 
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in the Notification for claiming the rebate. A Notification is a law enacted 

by the Government of India and where the statute provides a condition to 

be fulfilled for availing the benefit of a particular Notification, the 

provisions must be complied w th as a mandatory requirement of law and 

if the said condition is not strici:lv adbercd to then the Notification itself 

becomes meaningless. 

8.1 As discussed above, there is no dispute that in the instant case the 

rebate claim is not maintainable under Para 3 as the difference between 

the amount of rebate claimed under Para 3 and the amount of rebate 

which could be admissible under Para 2 is below 20%. The appellant has 

vehemently contended that if rebate claim is not maintainable under Para 

3 of the Notification, the same should be. granted under Para 2 of the said 

Notification. In this regard, it has already been discussed above that 

rebate of service tax under Para 2 can be claimed only from Customs 

authorities after complying with the procedure laid down under the above 

notification and rebate of service tax under Para 2 cannot be granted by 

the Central Excise authorities as customs authorities have only been 

entrusted under Notification No. 41/2012-S .T. to disburse rebate of 

service tax as per rates specified in. the Schedule. Since this restriction is 

specified in the notification itself, it cannot be relaxed, as claimed by the 

appellant. Considering these facts and legal restrictions inbuilt in the 

Notification No. 41/2012-S.T., I reject the. appellant's plea. In this regard, I 

place reliance on the decision of the Revisionary Authority in the case of 

M/s United Exports as reported in 2018 (364) E.L.T. 1163 (G.O.I.) as per 

Order No. 11/2018-S.T., dated 1-3-2018 in F. No. 196/35/ST/2016-RA 

wherein it has been held as under- 

'5. On mere reading of the Notification No. 41/2012-S.T., it is evident 

that an option is given to the claimant either to claim rebate of service 

tax under Para 2 or Para 3 of the said notification. The rebate claim 

under Para 2 is required to be filed with the concerned Custom House 

along with shipping bills as per rates specified for different items in the 

Schedule to the above notification. Whereas the rebate claim of service 

tax under Para 3 is to be claimed from the jurisdictional 

Assistant/Deputy Commissioner of Central Excise on the basis of actual 

service tax paid on the input services or inputs used in the exported 
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goods and the procedure for the same is entirely different. Thus, 

claimant is given liberty for choosing the most beneficial option in terms 

of more amount and convenience. Since the claim under Para 2 is in 

terms of already fixed rates for each item in the Schedule of the 

notification itself, it is prima facie hassle-free procedure for getting the 

rebate of service tax at earliest from the customs authorities. On the 

other hand rebate of service tax under Para 3 is admissible only on the 

basis of documents evidencing payment of actual service tax which 

certainly requires proper record keeping and other efforts on the part of 

the claimant. However, option to file claim under Para 3 is not open 

ended and it can be filed under this Para only if the difference between 

the amount of rebate admissible under Para 2 and under Para 3 is not 

lesser than 20% of rebate admissible under Para 2. 

6. As discussed above, there is no dispute that in the instant case the 

rebate claims are not maintainable under Para 3 as the difference 

between the amount of rebate claimed under Para 3 and the amount of 

rebate which could be admissible under Para 2 is undoubtedly below 

20%. This fact has not been questioned by the applicant also in their 

revision application. As regards the issue whether the rebate of service 

tax can still be granted under Para 2, it is already discussed above that 

rebate of service tax under Para 2 can be claimed only from Customs 

authorities after complying with the procedure laid down under the 

above notification and rebate of service tax under Para 2 cannot be 

granted by the Central Excise authorities as customs authorities have 

only been entrusted under Notification No. 41/2012-S.T. to disburse 

rebate of service tax as per rates specified in the Schedule a like 

drawback of duty of customs. Since this restriction is specified in the 

notification itself, it cannot be relaxed even when the rejected amount of 

rebate of service tax is lesser than the amount admissible under Para 2 

of the notification, as claimed by the applicant, Considering these facts 

and legal restrictions inbuilt in the Notification No. 41/2012-S.T., the 

Government finds that Commissioner (Appeals) has rightly set aside the 

applicant's appeal before him and no interference from the Government 

is warranted." 

9. Further, I find that the case laws submitted by the appellant do not 

have relevance to the legal facts explained in the above discussions and 

findings. Therefore, the said case laws do not hold good i the instant 
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.,4 (Gopi Nath)'> 
Comrnissioner(Appeals) 

3L . 

V2/95/GDMf2O19 

case. 

10. In view of my discussion 'rjd fii: abeve, I hold that the refund 

sanctioning authority has correctly rejected their reñind claim. I, 

therefore, uphold the impugned order ard reject the appeal. 

10.1 (\Y1 I 

10.1 The appeal filed by the Aeiiant d*sposed off as above. 

B_Re:d. Post 
To, 
M/s Weispun Corp Limited, 
Weispun City, Versamedi 
Anjar, 
Kutch.370 110. 
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