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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the foliowing
way.
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AP eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 ; Under Section 86
of the Finance Act, 1994 an appeal lies to:-

(i) ERIE - G i A AT AT AT 97w, T 3 9fF 1A T i e £ ooy fis, T aai v 2,
W°$°W,H€M,WJ¥TWWI/ N )
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to cla§51ﬁcauon and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-3800161in case of appeals other than as mentioned in para- l{a) above
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The a;a)fea] to the Appellate Tribunai shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise {)Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied y a fee of ~Rs. _1,000/- s.5000/ - Rs.10,000/- where = amount of
dutydemand/mterest{pena]ty/refund is upto 5 Lac..'5 Lac to 50 Lacd and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be acéompanied bv a fee of Rs. 500/ -
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The apqeal under sub sectign (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as resceribed undeoer Rulc 9(18 of the 3cryvice Tax Rules, 1994, and bhal} L
accompanied by a copy of the order a%pealed against {one of which shall be certified COCPV) and should be
accompanied by a fees'of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is morc
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of servicé tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
Situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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he apgeal under sub section (2) and {2A) of the section 85 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2%&._9( A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commussioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissioncrauthorizing the Assistant Commissioner or Deputy
Commussioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 33F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on pavment of 10% of the duty demanded where duty or dutv and penalty are in dispute. or
penalty, where penalty alone is in dispute. provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . )

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;

11) amount of erroneous Cenvat Credit taken,

1i1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that t%

‘ e provisions of this Section shall not %gplg to the stay application and avpeals
pending before any appellate authority prior to the commencement of the Finance {(No.2) Act, 2014. )
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit.
Ministry of Finance, Department of Revenue, 4th Tloor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: -

72 a7 & Bl e F v ¥, wEt 9 e 9T, 5 R T § 9E 9F F T9AA F AR 97 A 9 T 10
FfT T gE AF Y = P ATOTAR F 19T, A1 AT e O § AT 6Er W F AR F A, BT FremTs A Gy
T H WTA F JFRAT F AT |1/ )

In case of any Ioss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or In storage
whether in a factory or in a warehouse ‘
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable

material used in the manufacture of the goods which are exported to’anv country or territorv outside Indis

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made 1n duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be appealed against is
communicated and shall be accompanied by two _copies each of the 010 and Order—In—Apge' It should aiso be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Secticn 35-
EE of CEA, 1944, undér Major Head of Account.
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The revision a %llcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an(? s. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers various umbers of order- in Original, fee for each Q1.0. should be paid in the ‘aforesaid
manner, notwithstanding the fact that_the one appeal to the Appellant Tribunal or the one application to the

enﬁraj Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
cach.
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One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a

court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,g1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, kxcise
and Service Appellate Tribunal (Procedure) Rules, 1
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www,.cbec.gov.in.




Appeal No: Vv2/17/GDM/2020

:: ORDER-IN-APPEAL ::

M/s. Metenere Ltd, Gandhidham (herein after referred to as “Appellant”)
filed appeal No. V2/17/GDM/2020 against Order-in-Original No. 2/Rebate/20%-
20 dated 10.1.2020 (hereinafter referred to as ‘impugned order’) passed by the
Asst. Commissioner, Central GST Anjar-Bhachau Division, Gandhidham

Commissionerate (hereinafter referred to as ‘refund sanctioning authority’).

2. The brief facts of the case are that the Appellant was engaged in the
manufacture of excisable goods and was registered with Central Excise. The
Appellant had filed rebate claim of Rs. 83,82,176/- before the refund
sanctioning authority on 11.10.2019 under Section 11B of the Central Excise Act,
1944 read with Rule 18 of the Central Excise Rules, 2002 in respect of goods
exported by them during the period from 2.3.2017 to 29.6.2017. The refund
sanctioning authority, after following the principles of natural justice, rejected
the rebate claim vide the impugned order on limitation by holding that rebate
claim was filed beyond two years from date of export and hence, it was barrec

by limitation prescribed under Section 11B of the Central Excise Act, 1944.

3. Aggrieved, the Appellant has filed the present appeal, inter alia, on the
grounds that,

(i) The impugned order was passed in violated of the principles of natural
justice; that the impugned order has been passed without issuing any show cause
notice or granting any opportunity of personal hearing before rejection of
rebate claims; that it is a settled law that no adverse order can be passed
against any person without affording opportunity of hearing to said person.

Therefore, the impugned order deserves to be set aside on this ground alone.

(i)~ That the refund sanctioning authority has not disputed about export of
goods on payment of duty and all relevant documents were filed before the

department at appropriate time. Therefore, there is not dispute about

admissibility of claim on merits.

(i) As regard rejection of claim on time :ar, it is on record that while filing
ARE-1, they had categorically declared therein about the export of goods under
claim for rebate of duty. Once that was so, the department was required to
sanction the same on its own without waiting for any application in some

format; that there are two aspects about eligibility of a rebate claim (a)
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admissibility of export under the provisions of Central Excise and (b) procedural
reguirement; that there is no dispute over the admissibility of rebate ¢n the
exzorts made by them; that being the substantial requirement, the claim could
not be rejected on procedural ground; that even if procedure was not foliowed
i.e. claim was not filed within one year, still the same could not be denied as

the department cannot get benefit out of some technical/procedural lapse on
the part of assessee.

4. Hearing in the matter was conducted in virtual mode through video
conferencing with prior consent of the Appellant. Shri Rajesh Chhiber, Advocate

appeared on behalf of the Appellant and reiterated the grounds of appea! and
requested to allow their appeal.

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
jearing. The issue to be decided in the present appeal is whether the impugned
order rejecting rebate claim on the grounds of limitation is correct, legal and

proper or not.

6. On going through the records, | find that the Appellant had filed rebate
claim in respect of goods exported by them on payment of duty. The refund
sanctioning authority rejected the rebate claim on the ground of limitation by
holding that rebate claim was filed beyond two years from date of export and
hence, it was barred by limitation prescribed under Section 11B of the Central

£xcise Act, 1944.

7. | find that the Appellant had filed rebate claim under Section 11B of the
“entral Excise Act, 1944, which required that the claim should be filed within
ne year from the relevant date. The term ‘relevant date’ has been definec
inder Section 11B as under:

“(B) “relevant date” means, - .
(a) in the case of goods exported out of India where a refund of excise duty

paid is available in respect of the goods themselves or, as the case may be, the
excisable materials used in the manufacture of such goods, -

(i) if the goods are exported by sea or air, the date on which the ship
or the aircraft in which such goods are loaded, leaves India, or

(ii) if the goods are exported by land, the date on which such goods pass the
frontier, or

(iii)  if the goods are exported by post, the date of despatch of goods by the
Post Office concerned to a place outside India;” ~

DA
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Appeal No: V2/17/GDM/2020

7.1 In view of above definition, relevant date in the present case was one
year from the date of export. It is not under dispute that the Appellant hac
exported goods during the period from 2.3.2017 to 29.6.2017. Hence, the
Appellant was required to file rebate claim within one year from date of export
i.e. on or before 29.6.2018. However, the Appellant had filed rebate claim on
11.10.2019 i.e. after more than 2 years from the relevant date. Their claim was
clearly barred by limitation prescribed under Section 11B of the Act. |,
therefore, hold that the refund sanctioning authority correctly rejected their

claim on limitation.

8. Regarding contention of the Appellant that the refund sanctioning
authority had violated the principles of natural justice, | find that the refund
sanctioning authority granted opportunity of personal hearing to the Appellant
before deciding their rebate claim and Shri Rakesh Keshavlal Modi, authorized
person of the Appellant also appeared for personal hearing on 4.12.2019 anc
submitted written submission as narrated in para 3 of the impugned order. |,

therefore, discard this contention of the claimant as contrary to facts.

9. The Appellant has contended that eligi’bility of rebate claim on merit is
not under dispute and non filing of claim within limitation period of one year
should be considered as procedural lapse and that while filing ARE-1, they had
declared therein about the export of goods under claim for rebate of duty; that
the department was required to sanction the rebate on its own without waiting
for any application in some format when export of goods was not under dispute.
| do not agree with the contention of the Appellant. When any time limit is
prescribed under the Act, then it has to be complied in letter and spirit as it is
substantial requirement to be fulfilled. Further, Notification 19/2004-C.E. (N.T.)
has prescribed detailed procedure to be followed for claiming rebate on export
of goods. Hence, filing of ARE-1 and filing of rebate claim are different and the
Appellant cannot get away by merely filing ARE-1. | rely on the decision
rendered by the Hon’ble Delhi High Court in the case of Orient Micro Abrasives
Ltd. reported in 2020(371) ELT 380 (Del.), wherein it has been held that,

“14. Section 11B of the Act is clear and categorical. The Explanation thereto
states, in unambiguous terms, that Section 11B would also apply to rebate
claims. Necessarily. therefore. the rebate claim of the petitioner was required to
be filed within one year of the export of the goods.

15. In Everest Flavours Ltd. v. Union of India {2012 (282) E.L.T. 481
(Bom.)], the High Court of Bombay, speaking through Dr. D.Y. Chagdrachud,
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J. (as he then was) clearly held that the period of one year, stipulated in Section
11B of the Act, for preferring a claim of rebate, has necessarily to be complied
with, as a mandatory requirement. We respectfully agree.

17.  We are also unable to subscribe to the submission, vehemently urged by
Mr. Sachdev, that the date of submission of the ARE-1, to the Customs Officer,
ought to be treated as the daie of filing of the rebate claim. “ARE-1" expands
to “Application for Removal of Excisable Goods”. The ARE-1 is, therefore, an
application which accompanies the removal of the excisable goods, and its
submission is necessarily anterior, in point of time, to the export of the goods.
Indeed, this is apparent from Clauses 3(a)(vii), (xii), (xiv) and 3(b) of
Notification 19/2004-C.E. (N.T.) (supra), which deal with the procedure for
sealing of goods, examination thereof and presentation of rebate claim, and
may be reproduced thus :-

“(3) Procedures :-
(a) Sealing of Goods and examination at the place of dispatch and export

(vit) The triplicate copy of application shall be -

(a) sent to the office with whom rebate claim is to be filed, either by post
or by handing over to the exporter in a tamper proof sealed cover after posting
the particulars in official records, or

(bg _ sent to the Excise Rebate Audit Section at the %lace of export in case
rebate is to be claimed by electronic declaration on Electronic Data Inter-
change system of Customs;

(xii) In case of self-sealing, the said Superintendent or Inspector of Central
Excise shall, after verifying the particulars of the duty paid or duty payable and
endorsing the correctness or otherwise, of these particulars -

(a) send to the officer with whom rebate claim is to be filed, either by
post or by handing over to _the exporter in a tamper proof sealed cover after
posting the particulars in official records, or

(b) send to the Excise Rebate Audit Section at the place of export in case
rebate is to be claimed by electronic declaration on Electronic Data Inter-
change system of Customs;

(xiv)  The Commissioner of Customs or other duly appointed officer shall
examine the consignments with the particulars as cited in the application and if
he finds that the same are correct and exportable in accordance with the laws
for the time being in force, shall allow export thereof and certify on the copies
of the application that the goods have been duly exported citing the shipping
bill number and date and other particulars of export :

Provided that if the Superintendent or Inspector of Central Excise sealed
packages or container at the place of dispatch, the officer of customs shall
inspect the packages or container with reference to declarations in the
application to satisfy himself about the exportability thereof and if the seals are
found intact, he shall allow export.

(b) Presentation of claim for rebate to Central Excise

(1) Claim of the rebate of duty paid on all excisable goods shall be lodged
along with original copy of the application to the Assistant Commissioner of
Central Excise or the Deputy Commissioner of Central Excise having
jurisdiction over the factory of manufacture or warehouse or, as the gase may
be, the Maritime Commissioner; S
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Appeal No: V2/17/GDM/2020

(ii) The Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise having jurisdiction over the factory of
manufacture or warehouse or, as the case may be, Maritime Commissioner of
Central Excise shall compare the duplicate copy of application received from
the officer of customs with the original copy received from the exporter and
with the triplicate copy received from the Central Excise Officer and if
satisfied that the claim is in order, he shall sanction the rebate either in whole
or in part.”

18. Clearly. the submission of the ARE-1 is anterior to the filing of the rebate
claim and the date of submission of the said application cannot, therefore. be
treated as the date of filing of the rebate claim. Mr. Sachdev was unable to
draw our attention to any statutory provision, or judicial authority, enabling the
date of submission of the ARE-1 application to be treated as the date of filing
of the rebate claim.

19. Periods of limitation, stipulated in taxing statutes, are sacrosanct. It is
settled, as far back as in Cape Brandy Syndicate v. Inland Revenue
Commissioners (1921) 2 K.B. 403, thus :

“...in a taxing Act one has to look merely at what is clearly said. There is no
room for any intendment. There is no equity about a tax. There is no
presumption as to a tax. Nothing is to be read in, nothing is to be implied. One
can only look fairly at the language used.”

20. Section 11B(1) of the Act read with the Explanation thereto. clearly
requires any claim for rebate to be submitted within one year of export of the
goods. where against rebate is claimed. There is no provision which permits
relaxation of this stipulated one vear time-limit.

21.  We, therefore, find no reason to disturb the concurrent view of all three
authorities below i.e. the AC, the Commissioner (Appeals) and the Revisionary

Authority, that the rebate claim of the petitioner merited rejection, as it was
barred by time.

(Emphasis supplied)

10.  Inview of above, | uphold the impugned order and reject the appeal.
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11. The appeal filed by the Appellant stand disposed off in above terms.

(GOPI NATHJ™
Principal Commissioner(Appeals)

Attested
NJL

(V.T.SHAH)
Superintendent(Appeals)
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