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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

T THAFATGT AT F1 919 7 777 /Name & Address of theAppellant&Respondent :-

M/s. Shree Ashapura Cargo carriers, Plot No. 36, Sector-7, Gandhidham-
370201

TH FTEIIEMTA) T TR F17 STI9F (ARST @9TF S99 WIS / STIereo ™ 5§30 W1+ 2707 %7 TEAT 51/

Any person aggrieved by this Order-in-Appecl may file an appeal to the appropriate authority in the following
way.

T 9= F=Tq 3701 9[F TR A7 AT DI0TE70 R 91 97, $277 2977 97 TR, 1944 %7 97T 35B 7 9o
(A) = B wfafTE, 1994 F1 09T 86 F A FRmR s A7 w1 GwAT 21/

Atp&eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

i) AF T graiRg F AEafeud T ATRA ATRT S[F, FAETT TRIEE 9 U AETRY AT At f e fiz, g e T 2,
HTe Fe TR, TT AT, TR AT AR ) N

The special bench of Customs, Excige & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram. New
Detlhi in all matters relating to classification and valuation.

(ii) IO AR=EE_1(a) 3 FAT sl F At opr et afier A o S TeE o v A s spentiene (e
T g i, AT o, AEATAT AT FHTAT AEAATE- Lo o 9T FT AT WA 1/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2°¢ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a} above
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The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal] Rules, 2001 and shall be accomsnamed against one which at least should be
accompanied = by a fee of  Rs. 1,000/- Rs.5000/- Rs.10,000/- where =~ amount of
dutydemand/mterest{penalty/refund is upto 5 Lac..'5 Lac to 50 Lac and above 50 Lac respectively in the form
k draft In favour of Asst, Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place”where the bench of the Tribunal is situaied.
Application made for gfant of stay shall be accompanied by a fee of Rs. 500/-

Bl sfrefr mrrrfre 5 e i e TP, 1904 1 T g6(1) 7 sy frarer B, 1094, 7 P o) ¥ e St

o~

w7 S.T.-5 W v uiAai § £ 97 a5 77 39E qra R0 9rIor % T £ mft 77, T ary ¥ 5w T (3AH = oE ouiA

AT 211 FTET) W7 TAH T ¥ G 70 0F A0 F g7, 72 TAET F1AAT 2 A qvw 9 ST o 8, s 5 A

FH,5 AT FA0 AT 50 AT FUU AT AAET 50 0T AT T wisw F 47 FAen 1,000/- FTT, 5,000/- FTF PIAT 10,000/ 7 T A

el sy op T oy Wlﬁm9ﬁﬂw At i srrnarsem £ o AEEE Thae T AT A G of
29T T+

- .. - . S = 2 L. . .
UL R F AT ZT W A A 2 DT ST AITETT (AT g A A, ¥ %7 9 orrE] § AT ST wa
Wmmmﬁwwﬁsm%méxam?arraor(r«:@)%%W-Wz&mg%/-mwﬁmﬁqvmwm

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed

in quadruplicate in Form S.T.S5 as prescribed under Rule 9(1} of the Service Tax Rules, 1994, and Shall be

i accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be

~.accompanied by a feesof Rs. 1000/- where the a&mount of service tax & interest demanded & penalty levied of

Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more

2than five lakhs but not exceeding Rs. Fifty lLakhs, Rs.10,000/- where the amount of service tax & interest

. dentanded & penalty levied i1s more than fiftyv Lakhs rupees, in the form of crossed bank draft in favour of the

Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where the hench of Tribunal is
sttiated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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ceiling of Rs. 10 Crores, i
Under Central Excise and Zervice 1, “Dut
1) amount determined under Section i
(11} amount of erroneous Cenvat Credit tixen:
(i) amount pavable under Ruls 6 of cae Cenvat Credit Rules
- provided further that the provisiens of this Section shell not apply to the stay application and appeals
pending before anv appellate autherity prior ic the commencement of the Finance (Nol2) Act, 2014. )
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A revision application lies to the Under Sccretary, to thie Covernment of India, Revision Applicaton Unit,
Ministry of Finance, Deparunent of Revenue, <ih Floor. Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first provisc to sub-
section {1) of Section-358 tbid: i

. 28F of the Central Excise Act, 1944 which is aiso
: ‘./\ct, 1994, an appeal against this order shall iie
Jovirere duty or duty and penalty are in dispute, or
int of pre-deposit payable would be subject tc a
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in case of any Igss of goods, where the loss occurs in transit ffom a factory to a warehouse or to another factory
or from one warehouse to another during the ceurse of processing of the goods in a warehouse or in slorage
whether in a factorv or in a warehouse ’ . )
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In case of rebate of duty of excise gn goocds exported to 2av COUrTy or territory outside India of on excisable
material used in the manufacture of the goods which are exported 1o any countrv or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

o

ST T § TS O FTTE F Gh o s AT 7w s v o i araart & A e 1 wE F T A
o

=

AT () T RTT Ta ATAR (30 2),1998 T 9T 109 F AT (RAw A T AT AT AETITTATS 97 o7 915 8 77 40
T E g : .
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such crder is passea by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.Z} Act, 1998.
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The above application shall be made in duplicate in Form No. 12A-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g{)pea.led aga:nst is
communicated and shall be accompanied by two copies cach of the 010 and Ordeér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing pavment cf prescribed fee as prescribed under Section: 35-
Lk of CEA, 1994, undér Major Head of Account.

AT s A et Rt v £ sernf i e i . . .- S
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The revisioh a %hcauon shal] be accompanied by a fee of Rs. 200/- where the amournt involved in Rupees One
Lac or less and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

7t 7 wryer § T T Al R AHTAY] 2 AT SR A AT AT 4 R e T A & BT s AT T e ¥ AT 2
AT Pt T T T AT R T AT AR AL ORI R T TS AT AT AR F1 U STAAA FAT AT 21/ In case
if the order covers various, umbers of order- in Original, fee for each Q.1.O. should be paid in the aforesaid
manner, notwithstanding the fact that the one #ppcal to the Appellant Tribunal or the one application te the
Cenﬁral Govt. As the case mayv be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 10C/- for
each.

TATHEA AT v sl 1975, F AT F AAT G AT T SO AR A ufy 77 FuTi" 6.50 =73 71 =M
One copy of application or 0.1.0. as the case may be, and the order of the adjudlcatmglauthonty shall bear a
court fe¢ stamp of Rs.6.30 as prescribed under Schedule-1in terms of the Court Fee Act; 1973, as amended.

FT v, TG TR O TA TATET SAG ST (FTE 50 Faaraett, 1982 § affm va s Fafur s w1
> o AT T $ A AT s At B s A/

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise

and Service Appellate Tribunal (Procedure) Rules, 1982,

3y wiET W F1 i e R 8§ aataw s, B @ A gt 1 R, sl famir FaaE
www.cbec.gov.in 1779 TF7 2 |

For the elaborate, detailed and latest E)rovlsions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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" ORDER-IN-APPEAL

]

M/s. Shree Ashapura Cargo Carriers (hereinafter referred to as ‘the
appellant’) has filed present appeal against the Ordef—in—OriginaI No. 30/1C/18-19
dated 28.03.2019 (hereinafter referred to as ‘the impugned order”) passed by the
Joint Commissioner, Central Goods & Service Tax, Kutch, Gandhidham

(hereinafter referred to as ‘the adjudicating authority”).

2. The brief facts of the case are that investigation initiated against the
appellant revealed that the appellant was providing the taxable service of Cargo
Handling Service and Goods Transport Services and was collecting service tax
thereon, but was not paying the same to excheguer and also not filing ST-3
returns during the said period. The Show Cause Notice No. IV/06-
34/CEP/Kutch/2015-16 dated 08.08.2018 was issued to the appellant calling
them to show cause as to why service tax of Rs. 1,49,53,195/- should not be
demanded and recovered from them under Section 73(1) of the Finance Act,
1994 (hereinafter referred to as ‘the Act’) along with interest under Section 75 of
the Act and proposed imposition of penalty under Sections 77, 78 and 70 of the
Act. The said Show Cause Notice was adjudicated by the adjudicating authority,
vide the impugned order, in which Service Tax of Rs. 1,49,53,195/- was
confirmed under Section 73(1) of the Act along with interest under Section 75 of
the Act and imposed penalty of Rs. 1,49,53,195/- under Section 78 of the Act,

penalty of Rs. 10,000/- under Section 77 of the Act and imposed penalty of Rs.
1,20,000/- under Secticn 70 of the Act.

3. Aggrieved, the appellant has preferred the present appeal, inter alia, on
the following grounds:

(i) That the copy of SCN was received by them along with impugned order
on 15.05.2019 and hence, the appellant was not in position to defend their case
before the adjudicating authority at the time of adjudication proceedings; that
the appellant was deprived of being defend and heard the matter.

(i)  that the appellant had not collected or received the service tax amount, as

shown in the invoices, from their customers and this fact can also be verified
from the scheduled head “Other Liabilities and Provisions” of balance Sheet for
the period under guestion and Schedules of the Audit Reports; that moreover,
ShrlAJIt Ravindran Pandiyath and Shri Shanmukharao Jogarao_Illa never
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accepted the same ir thair sl e, ;' péartment wrongly extracted thau

the appellant collected sewic;\“',. o - ustomer,

(v)  that the service tax iimpibe alcuaued by the departmert by
taking higher rate instead e! =i e

\

(vi that there was no in zitonal 4w n dling of return and paymeant of

service tax; that due to fingu izl wiunc: g Health of proprietor and operational
difficulties at Vishakhapatnaml beeai. o tycone in October, 2014, all these
factors/difficulties ultimately i ’.,{a fr...v wresent situation; that in spite ~f all

these situations, the appellant ;‘e:,‘a*ed el service tax liability in their books cf
accounts of the reievant financial vears; that there was no suppression or
maiafide intention of the appeliant to evade payment of service tax rather these

were difficult times which caused delay in 2=yments.

(vi) that interest and peraly cannct be imposed unless demanc is
sustainable; that the appeliant voluntariiy paid Rs.10,00,000/- during the
investigation, which was more than sersdcg tax calculated at that time so no
interest can be demanded for that particular time; that though the appellant is
agree to pay interest afterwards; that there had been no intention of evasicn ¢
tax: that the returns could not be filed due tc unavoidable circumstance; that
therefore, the appellant requested to take a lenient view and drop the penalty
under Secticn 70 and 77 of the Act; that they relfied on the judgment in case of

Rakesh Agrawal Vs CCE, Jabalpur [2018(22} GSTL 425 (Tri. Del)].

4. A personal hearing in the matter was attended by Shri Mehul Pandya,
Advocate. He reiterated the submission cf appeal memo and further filed

additional submission dated 01.01.2020 for consideration.

4.1 In additional submiésion dated ©01.01.2020, the Appellant has
contended that SCN as well as impugned order issued on the basis of income
shown in 26AS Form, without considering the actual facts of the business, is
totally wrong and unlawful; that demana mentioned in the impugned craer
comprises of their exempted turnover; that input credit and challans paid
during the period were not ;:onsidered by the adjudicating authority; that
duty rate was not bifurcated and taken on higher side without making

applicable changes.
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4.2 The Appellant further sUbinitted written submission dated 15.01.2020
contending that the demand confirmed vide impugned order is comprised
exempted turnover also; that “the said -exempted turnover occurred by
providing transportation service which covered under reverse charge
mechanism and hence, liability of servi‘ce tax is on service recipient; that they
are not liable to pay service tax on GTA services; that while providing cargo
handling service, they outsourced the same and for which they paid service
tax and hence, they eligible for cenvat credit of the same; that the appellant

requested to consider above submissions and set aside the impugned order.

4.3 The Appellant vide letter dated 01.01.2020 informed that they had
applied for SVLDRS scheme for the issue involved in the appeal and hence,
the appeal was kept in abeyance. No further communication has been
received from the Appellant about the outcome of their application filed
under SVLDRS. The CGST, Gandhidham vide email dated 02.09.2020 has
informed that the SVLDRS-3 has been issued in respect of the appellant, but
the appellant did not make the said payment on or before 30.06.2020, thus,
the appellant is no longer eligible to avail benefit of the SVLDR Scheme.

Hence, I take up the present appeal for decision on merit.

5. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal and written as well oral submissions made by the appellant.
The issue to be decided in the present appeal is as to whether confirmation of

demand of service tax vide impugned order is correct, legal and proper or nct.

6. On going through the impugned order, | find that investigation was carried
out against the Appellant which revealed that the Appellant had rendered taxable
services viz. “Cargo Handling Service” and “Goods and Transport Agency
Service” but the Appellant had short paid service tax. The Adjudicating authority
confirmed service tax demand on the basis of income reflected in Form 26AS by
resorting to best judgment assessment as provided under Section 72 of the
Finance Act, 1994, |

6.1 The Appellant has contended that they received Show Cause Notice
dated 08.08.2018 issued in the matter along with impugned Order and no

.-~chance to file defence or to produce supporting documents before the

ad}udlcatlng authority was given to them; that Service tax was confirmed on the
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basis of income reflected 1, torne 4w ignoring the fact that it also
comprised consideration ec:oc for ,\Lmotocz service; that they also

rendered transportation service peiri. * - agency but liability to pay sarvice

tax was on service recipiant anc tr . - . - st liable to pay service tax at all;

that the service tax liabiiity %’“' N L -,? in the impugned order by taking
higher rate instead effective rat. Jurins :'az vaars 2015-16 and 2016-17.

7. I find that in the presert o7 = %~ “opeliant has contended that they nad

not received Show Cause Netic: =% ¢ . vu8 at material time but received

only along with impugned corder ang hen:é,e, they were not in position ic fiie
defence reply or submitted any evidenc: ?.q the adjudicating authority. Cn the
other hand, the adjudicating authcrity 05?:: ved in the impugned order that the
Appellant had not filed defense rapiy nor anopeared for personal hearing ana not
provided the requisite documenis and therefore, he resorted to best judgement

e

assessment under Section 72 of ine Finarice Act, 1994,

\)
D

7.4 On going through books of accounis and sample copies of invoices for
fransportation charges submitied by the Appellant, |, prima facie, find that the
income of GTA services has been shown separately under head “Trpt. & Truck
ng the period under question and alsc
ification No. 30/2012, Service Tax is t

be paid by the Consignor or Consignes who makes freight payment under the

Receipt” in their books of accounis durin

they mentioned remarks “As per Govi. Mot

category “Goods Transport Agency™ on their inveices issued for transporiation
charges. Thus, on scrutiny of the docurnenis submitted by the appellant, it, prime
facie, appears that the appellant may have orovided GTA services. However, |
find that the documents submitted by the apoeiiant are not sufficient to arrive at
any conclusion. |, further, find that the Appeliant could not produce documentary
evidences due to non receipt of Show Cause Notice and hence, the adjudicating
authority could not examine the documentary evidences and had to resort ic best

judgement assessment under Section 72 of idhe Act.

8. Considering the facts of the case and in the interest of justice, | am of the
opinion that the appellant deserves orie more chance to properly represent their
case and produce all the documentary evidences to the adjudicating authority. 1,
therefore, find it appropriate to remand the maiter to the adjudicating authority for
de novo adjudication, without exgressing any thing on merits and by keeping all
the issues open. The Appellant is directed fc furnish all the documents in support
of their contention to the adjudicating authciity who shall pass speaking order by

adhering to the principles of naturai jusiice. N

PO
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9. In view of the above, | set aside the .impugned order and remand the

matter to the adjudicating authority for de novo adjudication.

to.  3UICTehdTl SaRT ol T TS 31T T FUeRT 3RIFT s & fFaT S77aT &,
10.  The appeal filed by the appellant is disposed off in above terms. /VO

By RPAD
To,

M/s. Shree Ashapura Cargo Carriers, 7. of SR BT SRR, Whe 7 36, JaeR-7

Plot No.36, Sector-7, Gandhidham -
| 370201. Tidtem-370201

l

gt

(1) U JTT 3G, Fea 1 aE]  JaT X Ud Feald 3cdTg Y[eh, HEHSISIC
&1, ITEAGISTE T AABRT 8T |

(2)  3YFd, Fead aF] g HaT Y, IENUH HT HE2AH HRAAE! 8|

(3) TEIF INYFA, el a&d g daT &K, HUSH: IEH () A
3TERYSF HIIATET 8 |
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