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Building 10, Tower B, DLF Cyber City Complex, DLF City, Phase -II, Gurugram-122002, Haryana. 

if 3rt/t/m1rlli9iTtTWThT 'iieInT itit 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

(A) 41411 9.[ O41Ot .tctiO oror . 3vfi if roP apfior 1ptor  aj'  3rffkoriTl944 41 t1TTr 35BF atorifor 
rot1i OIn, 19944151TTt 86 taf41{ll~of 4135rornolft 1/ 

Appeal to customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act. 1994 an appeal lies to;- 

(i) t4Tanji ti -eit.-i r or f.-tror rr Hill 4lit 9jt. r;41or  r 3or(ftor eaTaTfDorruT 41 ftrri '1b, k=° iit r 2, 
3V'H,af41,4141 it41 9TftTi/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) 'rf 'U" 1(al 3fliTT TfTT sr'ftat atrnr rq sr41 apftt 414-ti an 1t41or t rn tr 2teis  apj4tor 
(a)41 ifror tl 11i,,fflor 9, t-u41 'iToror 37.fl35 5 009 t*T it'4T '9TfTT 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(aj 
above 

3pTf9 5fl35fifl5 lfOf9 '4,j fi 9i7T 3'4t'i 9[ (aoreHI'41, 2001, ftTr 6 aprifir ftñflir fl" 
nIt '.' -i EA-3 I aTT '.t{1if n  ft41 .'iiii i .iit k osii rrn p apae 41 aor ,ei'i 41 offer afr 
iiii iron erh-r, 't', 5 it  irr nlr 5 ti' 'i  on 50 ii' mi ira onn-r 50 -ii'a r ai--n ift Sioraf: 1,000/- o1 
5,000/-  '443r9orT  10 000/- 't't 9orsñer ,  aor41 r)i or fto aparr 'ilorpuor 4*ffor  ai rf.or f 
9tii i 41ik1't ID-I l7 9Tir 1t41 41 ti4[t'ii trot otT 4 TTF .'iifl 'tIcl ilt  t.'tTT 1TOtT ott-it '9TfTT I 935f1P1 tt. nI 
'rrTr, 41 nor ajrort * i orrfi arorftor pfl4) O 4.-T'J 41 93 fonr t T7T 3fl99 (3  3ffT)T f a41q35 
9TOI 500/- I", otT t.r1ftIt s,[eori..iHr nii iit 1/ 

The appeal to the Appellate Tribunal shall be fIled in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Central Excise [Appeal) Rules, 2001 and shall be accompanied qgainst one which at least should be 
accompanied . by a fee of Ps. 1 000/- Rs.50tJ0/-, Vs.10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B)
3irftf135 7TotTfT'Jr 7  °fiTtt irThi, f't iifltftriT,199441 9TT 86(1) 05 3i'll in  fbi 41, 1994 foror 9(1)90 iee 

..1LJ 000/- i1t ni ft11tn "1411 i1'O 410411 4-141tT 05°I tT1iPd 9[070 OTT '4Trir, Ororfita 3orfi4t'T oeTotTf1tnT1rr 41 iti'ai 05 

-stii tti orrfiT.,l"I irforot'Ther -orrirrfur41at,a, "-ror °' I °otic .-t419r(°3 ..ii -° )fl' 3119''T'TTTOT41.1500/ 11101 

ann orflt 0141,100 priott orrftT)  strr o.-td or nor or nor rr otflt or ITOT, iei e 41 error ,e,.'i41 41141 31rT  '-tHioti me, .,ptl.it, o'TiT 5 
OtT 4 nrr,5 o9T1g ' 'TI 50 .iI's .'.ii 'Tn 34O[9J 5Q   '4!r r 3rfi2Fl0 355T: 1,000/- .'.01i4,  5,0007  oronr 

I 9135 ir f41 41 ci4f tlir 05 9 e TrF i f o 9 i nrrr ftorr i t ci orifnrr I ofIn -' o.' nt or9Ter 9 nor 

l-T - 5 9 ttirnIot 

141I 

The appeaf;under sub section LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
tiled in uadruplicate in Form S.1.5 as prescribed under Rule 9)1) of the Service Tax Rules, 1994. and Shall 
be accothphxiied by a copy of the order appealed against (one of which shall be certified copy) and should be 
.accompaned by a fees 01 Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. :Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 

-- rare than .five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & 
- intereat demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favout-  of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



f'i ff zrn,I994 0" 86 TT-tP-  1 (2) iT5  (2A) o'-{ 3'4)i, 1Or't t4), 1994 ft 9(2) rr 
9(2A) ii s' ST.-7 T o-t.Ii n -r 4TT rij, 4ui1 3F'T[y  1P-i'i {15rt (3rrfi) Ifta ,-'1I i?jt,  TTT 

 5Tr 4Et 'A(1ai 1'1ti 4TT  (.IH  Zr TTit '1i ¶ftfl1T1T i -fl TTfi) ri trçis wr -pno-, tret srrsi 'r -t rrqr sje/ 
 s:r a'Tl4o rRt's tsms'.i kr iA ru1 ftrp.r ifrji4) / 

The appeai under sub section (2) and )2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise )Appeals( (one of which shall be a certified 
copy) and copy of the order passed by the Conimissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service 'lax to file the appeal before the Appellate Tribunal. 

ffwr Uj'--.L, "4I' ij1  ITZr a'fi4io rfN.')t (i-TZ) ill Tftf '4; Liii1 c'l 1't 1fffkZriT 1944 001 
35Tr g  i ftfIZr 1994 rPT 83 k )id'-t t' Tt '4fF TflT 4, sr stisr 'APT st'fl4)  rrftrur fF 

j4 I  ; 10 'APPJT9'(lO%), 315 iU4I iT'4 ifilhT PTiPT'-i 4 Zrr fPf9T, Zr.'4r1 11fFtT PT'IIPTI 4 
'ilH fu  ('i4o .'it, ftii,4't Trf1O' ,iIs 'A''4fr4;95rI 

)i) 0lI 111ri1T4;TT 
(ii)  
(iii) 1'5' .'l'U I 11,4I 4 PToI 64; l -, 4'i i-ir 't.r 

Zr4; ft IN 001 4; PT -)'io (Zc 2) rPJftTi7 20144; n"q 4 ftfF t'fl4r iierfF 4; rmT I1iQttft 
oi-i 3rT rr  '4'I)'l I 4i9 I/) '4TiTI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-cleposit payable would he subject to a 
ceiling of Rs, 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
am'nmount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 

iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals 

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

d ('t'i ( tyrfiuuiur 31T454;; 
ReviiorappJ,icatiQn to Govrnmcnf  Qflildia: - 

at ' t10',i ,.ii(na,i PTPilio ii.oii ,'rio mt sfftfFrZriT,1994 'f'i uTr 35EE  '4 4i'l'f 
'#to -t iI  hlfaTUf '41011 -1 mill, ?Tstr5f ft'4T1TtftWftN, ifrsi'r f4r '400, i-i' 4-i14, 4 ftedf-ii000i, TI ftzrr 
Mill IiPTI'l/ 
A revisioh application lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the folloang case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

oPT ft4't 'tMI0 Jlii'i"f 4, 'Ogi iioft4f i'i srftnf  'tN'yio 4 TITT 11T 4L4 4;; Di-i nTftff  sirzr si'uio ZrrP 
)i) ftr4' tar 'si iy  4; 'i  i i4;0iioo 'lio, rr ft4t i4i pr 'oso'o i oio '-a's 1no, ftft *o'sio irr 

'leo i4;'O4;ar'41I.14;Ri44,4;l/ - 
In cake of any 15ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 'io-i oie ft4rZrrar ifi)i oo'r'.PTPio)'n if - t 'r!t -0,1 'TT'ofl Tr',t,Io 3'li' £'p4;4 (jl"ie)T Hill 4, 
l'wo 4010' ftTV4;f IN4;TPio10 4'TI / 

In case of rebaie of duty of excise on goods exported to any country or territory outside India of on excisable 
matei-ial used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) oPT '-'ie t ipiii.i Pro Pill 'ON-i 4 ote', l4;1 ST '41.11.-i  TI 'IT°F ¶4514; t4iu ioi 41 / 
In case oFgoods exported outsidelndia export to Nepal or Bhutan, without payment of duty. 

(iv) Z[f4fF-Tr1'r e-'ies '4irT4's14;4f1IST4; t..15N'rl r'4sTftft'eruIqr1I.-ii 413-i HI4 Tr44sTrrZrslT4;'JI 
it1 5ti1rt ('4101)4; i'i to-i 1-io4 (Zr 2),l99 44 sTart 109 s in )Tian  44 ii* .-iifi4 oarr 1ioII4q-T irr lrar# rfsr Pr" 

'4Tr 7 / 
Ceclit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the linance (No.2) Act, t998, 

)v( '1'i'- . s -i fII'4Pi,oI 'i''i oaoi EA-8 'I, 4'J  44t.  1.-'u.1ljT9.(Zr)f4oliO4l,200l,4;94; oi4i PiPTPTy*,sN 
4; 3 ST4;T 'O'll'l 44 xi4 uP" I 1'i'i'-t. ot1'Io '4 1'r4;l'Zr stis"rs leftar slr4;"r t4;rtl't"r'4T o-io 44T4f'4Tt4TTI  rrp 

I4 'Po 41" çTiiftTh1IN 1944440 135 4;lft0Tft4;JFT440"l'oflTZrV'4 T44TTT FR 644n(4iA44oi4 
utP"i / - 
'Fhe akove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the OlQ and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EEofCEA, 1944, under Maior Head of Account. 

(vi) 'j.-iTtWlr otrr" PTiIl'41 fto fe4;44'4'Il04fl 44 irr44 uiP'r I - 
54;t 1,151 4rl 114; ''o zn o sm yfsi '-'oi 200/- TI "ili1 oi" s44 oPT TITII ff4; '-oo Zr .'oioi t Itt '-'04 
1000-/Tr'91i'li.1 ftsi si"i 
The revision application' shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and lOs. 1000/- where the amount involved is more than Rupees One Lac. 

(ID) A  ST zlVJr 4; ¶1  zlV-'fl TI I HII I '- Itt S 4;4; OF-1t T[i'J i -'a TI 11Tr4;1N 4 T  Zr  frItI S ill TftZrl Zr TIN  ¶ RI1T 
'4) 44 PTui 'oh -si5 4 PT" znstiP'uPT o$i4o loiIhl'"i 4; n'4; o'fi'i ST .'PA '0-4,i 44 rr  '41454; ftrr ii-ii 4 I / 
case,if the order covers variounumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal b the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

(E) Zr'4lTI'ilfttll .-oioi'ol 'j4TI ztfFlifFinit, 1975,4 rohI-1 4; 5Ff51T 90 iIT4;"r 114; 104411 sirr 44 oPT TT ¶4affts 6.50 "io TI "'4iORl4 
gi.-,, uiPT"i / 

One copy of applicatidn or 0.1.0. as the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 4(11 "iar, tir -'n  5[49I tar '-ioi'r' '4'fl$io 'l1Tlrrf4TTUr (Si4 P14) PToHioft, 1982 4 znftr ar TIll Zf4;fii1.Jif  11101 4; 
'iIi.HPH M'-i li-I PItnT44 3(P-  '4)5514; 0I4;Pi-i Pi.oi 'li-li ti / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Fules, 1982. 

(G) s4')4(q ItTfIflTFIt TI '4'4'1,OIPil '04-1 4; I0IJN '41'1't, f4lsflr zfar 141111 .'AIOS-iTST PT", '41011411 ftlTifi'Zr 40llZ 
www.cbec.gov.in  TI 4;74; '4't.l 4J , 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rei'er to the Departmental website www.cbec.gov.in  

(1) 

(C) 
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:: ORDER-IN-APPEAL::  

Following two appeals have been filed against Orders-in-Original 

(hereinafter referred to as 'impugned orders') mentioned against each appeal, 

passed by the Asst. Commissioner, Central GST, Urban Division, Gandhidham 

(hereinafter referred to as 'adjudicating authority') 

SI. 
No. 

Name of Appellant Appeal No. 010 No. Date Amount of 
refund claim 
(in Rs.) 

1.  Cargill International 
SA- Switzerland 

V2 /8/GDM/2020 6/UrbanRef/1 9-20 
dated 17.12.2019 

2,12,32,403/ - 

2.  Cargill Ocean 
Transportation 
(Singapore) Pte Ltd 

V2/9/GDM/2020 7/UrbanRef/19-20 
dated 18.12.2019 12,14,369/- 

1.1 Since issue involved in above appeals is common, both the appeals are 

taken up together for decision vide this common order. 

2. The brief facts of these appeals are that the appellants were engaged in 

the business of providing ocean transportation service. Notification No. 25/2012-

ST dated 20.6.2012 was amended vide Notification No. 1/2017-ST dated 12.1.2017 

to provide that if services by way of transportation of goods was provided by a 

vessel from a place outside India upto Customs Station in India, then service tax 

was required to be discharged by Shipping line or their agents in India on ocean 

freight. Accordingly, the Appellants had discharged service tax on ocean freight 

during the period from 22.1.2017 to 22.4.2017 through their agents who were 

registered with Service Tax 

2.1 The Appellants filed refund claims before the refund sanctioning authority 

under Section 11B of the Central Excise Act, 1944 on the grounds that they were 

not liable to pay service tax on ocean freight but had erroneously discharged 

service tax on ocean freight since they were not liable to pay service tax on ocean 

transportation service rendered by them. 

2.2 The refund claims were rejected by the refund sanctioning authority vide 

the impugned orders on the grounds that, 

(I) The Appellants had correctly discharged service tax on ocean freight during 

the period from 22.1.2017 to 22.4.2017 through their agents, in terms of 

Notification No. 25/2012-ST dated 20.6.2012 as amended vide Notification Nos. 

1/2017-ST, 2/2017-ST and 3/2017-ST, all dated 12.1.2017; and, 

Page No. 3 of 13 
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(ii) The Appellants paid service tax during the period from 31.3.2017 to 

8.6.2017 and refund claims were filed on 18.9.2019 i.e. beyond one year from 

date of deposit of service tax and hence, refurid claims were barred by limitation 

under Section 11B of the Central Excise Act, 1944, made applicable to service tax 

by virtue of Section 83 of the Finance Act, 1994. 

3. Aggrieved, the Appellants have filed the present appeals, inter alia, on the 

grounds that, 

(i) The Appellant is engaged in the business providing Ocean transportation 

services by vessels to its customers and had provided this service outside India 

during the period from 22.1.2017 to 22.4.2017; that the payments for receipt of 

such Ocean transportation services by vessel was also paid by the Customers to 

the Appellant outside India. Thus, there was no provision or receipt of services in 

the taxable territory i.e. India. Merely because the destination of such goods was 

India, the Foreign shipping Company i.e the Appellant herein (Service provider) 

was made liable to pay Service Tax by virtue of amendments made in Service Tax 

Rules 1994 by virtue of Notification No. 2 & 3 of 2017 dated 12.1.2017 and 

exemption notification No 25/2012-ST dated 20.6.2012 was amended vide 

Notification No. 1/2017-ST dated 12.1.2017; that by virtue of said amendment, 

service tax was levied on Ocean Freight charges for on a transaction where both 

the provider of service and recipient of services were outside India and where 

both the services were provided and received / consumed outside India; that all 

these Notifications and Service Tax Rules go beyond the basic provisions of the 

Finance act and in particular Section 64(1) and Section 66B of the Finance Act, 

which provides that Chapter V of the Finance Act applies to transactions within 

the taxable territory i.e. India and only on the value of services provided in the 

taxable territory and not extraterritorial events occurring outside the land mass 

of India; that Section 94 of the Finance Act only empowers the Government to 

issue Notifications and make Rules which are within the provisions of Chapter V of 

the Finance Act and not for extra-territorial jurisdictions. 

(ii) That the entire levy on this transaction i.e. Services provided by the 

Appellant outside India to its recipient of service located outside India is illegal 

and beyond the scope of the Finance Act per se and the Rules made to collect the 

tax from the Service provider or through its agents violates the basic fundamental 

of Chapter V of the Finance Act, which provides for levy of Service Tax only on 

transactions which are undertaken within the taxable territory and relied upon 

Page No.4 of 13 
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decision passed by the Hon'ble Gujarat High Court in the case of Sal Steel 

Limited Vs Union of India in R/Special Civil Application C/SCAI2O78S of 2018. 

(iii) That the adjudicating authority erred in holding that the refund claim was 

barred by limitation under Section 11 B of the Central Excise Act, 1944; that the 

provisions of Section 11B of the Central Excise Act is not applicable to the 

current situation at all; that the provisions of Section 11B applies only in cases 

where any duty Duty/Tax has to be claimed as Refund from the Government. 

However, in the present case, the Company is claiming refund of an amount which 

was wrongly deposited with the Government under a mistake of law to be Service 

Tax. The entire levy of Service Tax on Ocean Freight charges for a transaction 

which has undertaken outside the territorial jurisdiction is illegal and ultra-vires 

the Constitutional framework. Thus, once the amount deposited itself is not "a 

duty of excise" or Service Tax, to claim refund of such amount wrongly deposited 

as Service Tax, provisions of Section 118 would not be applicable and accordingly 

the period of one year would not be applicable and relied upon case law of Parijat 

Construction - 2018 (9) G.S.T.L. 8 (Bom.) and 3E Infotech - 2018(18) GSTL 410. 

4. Hearing in the matter was conducted in virtual mode through video 

conferencing with prior consent of the Appellants. Shri Vaibhav Jam, Shri Gaurav 

Vijay and Shri Bhavesh Ahuja of Deloitte Haskins 8 Sells appeared on behalf of 

both the Appellants and reiterated submissions made in appeal memoranda and 

also filed additional written submission by email. In additional submission, the 

grounds of appeal memorandum are reiterated and relied upon following case 

laws: 

(a) Sujaya D. Alva - 2019 (28) G.S.T.L. 196 (Kar.) 
(b) Shankar Ramchandra Auctioneers- 2010 (19) STR 222 (T) 
(c) Jubilant Enterprises P. Ltd. - 2014 (35) STR 430 (T) 
(d) KVR Construction 2010 SCC OnLine Kar 5419 maintained by the Hon'ble 

Supreme Court as reported in 2018 (14) GSTL J70 (SC) 

5. I have carefully gone through the facts of the cases, the impugned orders, 

the appeal memoranda and the submissions made by the appellant during the 

personal hearing as well as in additional submissions. The issue to be decided in 

the present appeals is whether rejection of refund claims by the refund 

sanctioning authority vide the impugned orders is correct, legal and proper or not. 

6. On going through the records, I find that the Appellants had filed refund 

c1ajis nder Section 11 B of the Act before the refund sanctioning authority on 

ejOIndS. that they erroneously discharged service tax on oceafransportation 

Page No. 5 of 13 
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service. The refund sanctioning authority rejected the refund claims on the 

grounds that The Appellants had correctly discharged service tax on ocean freight 

during the period from 22.1.2017 to 22.4.2017 and that refund claims were barred 

by limitation under Section 11 B of the Central Excise Act, 1944 as the Appellants 

had paid service tax during the period from 31.3.2017 to 8.6.2017 but refund 

claims were filed on 18.9.2019 i.e. beyond one year from date of deposit of 

service tax. 

6.1 The Appellants have contended before me that they had provided ocean 

transportation service outside India and consideration thereof was also received 

outside India and there was no provision of service within the taxable territory; 

that service tax was not leviable on such transaction and relied upon case law of 

Sat Steel Limited; that their claim was not barred by limitation prescribed under 

Section 11B of the Act as the amount claimed as refund by them was wrongly 

deposited with the Government as a mistake of law to be service tax and 

provisions of Section 11B of the Act would not be applicable to their refund claims 

and relied upon various case laws. 

7. I find that the refund claims were rejected by the refund sanctioning 

authority on merit as well as on limitation under Section 11 B of the Central Excise 

Act, 1944. Since, the refund claims were rejected on limitation, it would be 

pertinent to examine whether the doctrine of limitation prescribed under Section 

11B ibid are applicable to the refund claims or not. I find that the Appellants had 

rendered ocean transportation service in terms of Notification Nos. 1/2017-ST, 

2/2017-ST and 3/2017-ST, all dated 12.1.2017 and had self assessed and 

voluntarily discharged service tax during the period from 22.1 .2017 to 22.4.2017. 

The Appellants filed refund claims under Section 11B of the Central Excise Act, 

1944 on 18.9.2019. Further, such self assessment had attained finality. These 

facts are not under dispute. I find that refund claim under Section 11B ibid is 

required to be filed within one year from the relevant date i.e. date of deposit of 

service tax in the present case. The relevant provisions of Section 11B are 

reproduced as under: 

"SECTION IIB. Claim for refund of duty and interest, if any, paid 
on such duty (1) Any person claiming refund of any duty of excise 
and interest, if any, paid on such duty may make an application for 
refund of such duty and interest, if any, paid on such duty to the 
Assistant Commissioner of Central Excise or Deputy Commissioner of 
Central Excise before the expiry of one year from the relevant date in 
such form and manner as may be prescribed and the application shall 
be accompanied by such documentary or other evidence (including the 

referred to in section 12A) as the applicant may fur,nh to 
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establish that the amount of duty of excise and interest, if any, paid on 
such duty in relation to which such refund is claimed was collected 
from, or paid by, him and the incidence of such duty and interest, if any, 
paid on such duty had not been passed on by him to any other person 

(3) Notwithstanding anything to the contrary contained in any 
judgment, decree, order or direction of the Appellate Tribunal or any 
Court or in any other provision of this Act or the rules made thereunder 
or any other law for the time being in force, no refund shall be made 
except as provided in sub-section (2)." 

8. I find that service tax was deposited by the Appellants during the period 

from 22.1.2017 to 22.4.2017 and refund claims were filed on 18.9.2019 i.e. 

beyond one year from date of deposit of service tax. Thus, both refund claims are 

barred by limitation provided under Section 11B ibid. It appears that the 

Appellants had filed refund claims apparently after pronouncement of favourable 

decision by the Hon'ble Gujarat High Court on 6.9.2019 in Special Civil Application 

No. 20785/2018 filed by M/s SAL Steel Ltd reported as 2020 (37) G.S.T.L. 3 

(Guj.). In the said decision, the Hon'ble Court has held Rule 2(1)(d)(EEC) of the 

Service Tax Rules,1994 and Notification Nos. 15/2017-S.T. and 16/2017-S.T. both 

dated 13.4.2017 seeking to levy and collect service tax on ocean transportation 

service rendered and consumed outside India as ultra vires Sections 66B, 67 and 

94 of the Finance Act, 1994. 

8.1. Even in a situation, where refund claims were filed on the basis of 

favourable decision rendered in some other assessee's case, it is a settled position 

of law that refund claim is to be filed within limitation prescribed under the 

respective Act, as held by the Hon'ble Supreme Court in the case of Mafatlal 

Industries Ltd reported as 1997 (89) E.L.T. 247 (S.C.), wherein it has been held 

that, 

"70. Re: (II) . We may now consider a situation where a manufacturer pays 
a duty unquestioningly - or he questions the levy but fails before the original 
authority and keeps quiet. It may also be a case where he files an appeal, the 
appeal goes against him and he keeps quiet. It may also be a case where he files 
a second appeal/revision, fails and then keeps quiet. The orders in any of the 
situations have become final against him. Then what happens is that after an 
year, five years, ten years, twenty years or even much later, a decision is 
rendered by a High Court or the Supreme Court in the case of another person 
holding that duty was not payable or was payable at a lesser rate in such a case. 
(We must reiterate and emphasize that while dealing with this situation we are 
keeping out the situation where the provision under which the duty is levied is 
declared unconstitutional by a court; that is a separate category and the 
discussion in this paragraph does not include that situation. In other words, we 
are dealing with a case where the duty was paid on account of mis-construction, 
mis-application or wrong interpretation of a provision of law, rule, notification 
or regulation, as the case may be.) Is it open to the manufacturer to say that the 
decision of a High Court or the Supreme Court, as the ease may be, in the case 
of another person has made him aware of the mistake of law and, therefohe is 
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entitled to refund of the duty paid by him? Can he invoke Section 72 of the 
Contract Act in such a case and claim refund and whether in such a case, it can 
be held that reading Section 72 of the Contract Act along with Section 17(1)(c) 
of the Limitation Act, 1963, the period of limitation for making such a claim for 
refund, whether by way of a suit or by way of a writ petition, is three years from 
the date of discovery of such mistake of law? Kanhaiyalal is understood as 
saying that such a course is permissible. Later decisions commencing from 
Bhailal Bhai have held that the period of limitation in such cases is three years 
from the date of discovery of the misiake of law. With the greatest respect to the 
learned Judges who said so, we find ourselves unable to agree with the said 
proposition. Acceptance of the said proposition would do violence to several 
well-accepted concepts of law. One of the important principles of law, based 
upon public policy, is the sanctity attaching to the finality of any proceeding, be 
it a suit or any other proceeding. Where a duty has been collected under a 
particular order which has become final, the refund of that duty cannot be 
claimed unless the order (whether it is an order of assessment, adjudication or 
any other order under which the duty is paid) is set aside according to law. 
So long as that order stands, the duty cannot be recovered back nor can any 
claim for its refund be entertained....... 

Once this is so, it is un-understandable how an assessment/adjudication made 
under the Act levying or affiuiiiing the duty can be ignored because some years 
later another view of law is taken by another court in another person's case. Nor 
is there any provision in the Act for re-opening the concluded proceedings on the 
aforesaid basis. We must reiterate that the provisions of the Central Excise Act 
also constitute "law" within the meaning of Article 265 and any collection or 
retention of tax in accordance or pursuant to the said provisions is collection or 
retention under "the authority of law" within the meaning of the said article. In 
short, no claim for refund is permissible except under and in accordance with 
Rule 11 and Section 1 lB. An order or decree of a court does not become 
ineffective or unenforceable simply because at a later point of time, a different 
view of law is taken. If this theory is applied universally, it will lead to 
unimaginable chaos. 

We are, therefore, of the clear and considered opinion that the theory of 
mistake of law and the consequent period of limitation of three years from the  
date of discovery of such mistake of law cannot be invoked by an assessee taking 
advantage of the decision in another assessee 's case. All claims for refund ought 
to be, and ought to have been, filed only under and in accordance with Rule  
11/Section JiB and under no other provision and in no other forum. An assessee  
must succeed or fail in his own proceedings and the finality of the proceedings  
in his own case cannot be ignored and refund ordered in his favour just because  
in another assessee's case, a similar point is decided in favour of the  
manufacturer/assessee. (See the pertinent observations of Hidayatullah, CJ. in 
Tilokchand Motichand extracted in Para 37). The decisions of this Court saying 
to the contrary must be held to have been decided wrongly and are accordingly 
overruled herewith." 

(Emphasis supplied) 

9. The Appellant has contended that the provisions of Section 11B applies only 

in cases where any duty Duty/Tax has to be claimed as Refund from the 

Government but in their case, they are claiming refund of an amount which was 

wrongly deposited with the Government under a mistake of law to be Service Tax; 
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that the entire levy of Service Tax on Ocean Freight was ultra-vires the Rules and 

Notification and hence, amount deposited by them was not Service Tax and 

provisions of one year under Section 11 B would not be applicable to such wrongly 

deposit of Service Tax. 

9.1 I find that when the Appellants had voluntarily discharged service tax on 

ocean transportation service at material time, they deposited it as Service Tax. 

They filed refund claims only after pronouncement of decision by the Hon'ble 

Gujarat High Court in the case of SAL Steel Ltd, as discussed supra. So, what was 

deposited by them was service tax and that too on their own volition. Further, 

they filed refund claims under the provisions of Section 11 B of the Central Excise 

Act, 1944. Hence, refund claim is admissible only if it is filed within one year 

from relevant date, as provided therein. The refund sanctioning authority, being 

creature of statute, was bound to follow the provisions of the Central Excise Act, 

1944 and cannot travel beyond the provisions contained in Section 11 B. I rely on 

the decision of the larger bench of the Hon'ble CESTAT, Chandigarh rendered in 

the case of Veer Overseas Ltd. reported as 2018 (15) G.S.T.L. 59 (Tn. - LB), 

wherein it has been held that, 

"7. What is crucial is that the appellants paid the claimed amount as service  

tax. They have approached the jurisdictional authority of service tax for refund  

of the said money. It is clear that the jurisdictional service tax authority is  

governed by the provisions of Section 11B as the claim has been filed as per the  

said mandate only. Here, we have specifically asked the Learned Counsel for the  

appellant under what provision of law he is seeking the return of the money 

earlier paid. He admitted that the claim has been preferred in terms of the  

provisions of Section 1 lB. If that being the case, it cannot be said that except for 

limitation other provisions of Section 1 lB will be made applicable to the 

appellant.  The Learned Counsel also did not advance such proposition. He 

repeatedly submitted that the amount is paid mistakenly. The same is not a tax 

and should be returned without limitation as mentioned in Section 1 lB. We are 

not convinced by such submission. 

8. Here it is relevant to note that in various cases the High Courts and the Apex 

Court have allowed the claim of the parties for refund of money without 

applying the provisions of limitation under Section 1 lB by holding that the 

amount collected has no sanctity of law as the same is not a duty or. a tax and 

--,èOrdingly the same should be returned to the party. We note such remedies 

prdkled by the High Courts and Apex Court are mainly by exercisin
1
g powers 
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under the Constitution, in writ jurisdiction. It is clear that neither the 

jurisdictional service tax authority nor the Tribunal has such constitutional  

powers for allowing refund beyond the statutory time-limit prescribed by the 

law. Admittedly, the amount is paid as a tax, the refund has been claimed from 

the jurisdictional tax authorities and necessarily such tax authorities are bound 

by the law governing the collection as well as refund of any tax. There is no  

legal mandate to direct the tax authority to act beyond the statutory powers  

binding on them. The Hon'ble Supreme Court in Ma fat/al Industries Ltd. Xsupra)  

categorically held that no claim for refund of any duty shall be entertained  

except in accordance with the provisions of the statute. Every claim for refund of 

excise duty can be made only under and in accordance with Section 1 lB in the 

forms provided by the Act. The Apex Court further observed that the only 

exception is where the provision of the Act whereunder the duty has been levied 

is found to be unconstitutional for violation of any of the constitutional 

limitations. This is a situation not contemplated by the Act. We note in the 

present case there is no such situation of the provision of any tax levy, in so far 

as the present dispute is concerned, held to be unconstitutional. As already held 

that the appellant is liable to pay service tax on reverse charge basis but for the 

exemption which was not availed by them. We hold that the decision of the 

Tribunal in Monnet International Ltd. (supra) has no application to decide the 

dispute in the present referred case. We take note of the decision of the Tribunal 

in XL Telecom Ltd. (supra). It had examined the legal implication with reference 

to the limitation applicable under Section 1 lB. We also note that the said ratio 

has been consistently followed by the Tribunal in various decisions, In fact, one 

such decision reached Hon'ble Supreme Court in Miles India Limited v. 

Assistant Collector of Customs - 1987 (30) E.L.T. 641  (S.C.). The Apex Court 

upheld the decision of the Tribunal to the effect that the jurisdictional customs 

authorities are right in disallowing the refund claim in terms of limitation 

provided under Section 27(1) of the Customs Act, 1962. We also note that in 

Assistant Collector of Customs v. Anam Electrical Manufacturing Co. - 1997  

(90) E.L.T. 260  (S.C.) referred to in the decision of the Tribunal inXL Telecom 

Ltd. (supra), the Hon'ble Supreme Court held that the claim filed beyond the 

statutory time limit cannot be entertained. 

9. The Apex Court in Mafatlal Industries Lid. (supra) observed that the Central 

Excise Act and the Rules made thereunder including Section 11 B too constitute 

"law" within the meaning of Article 265 and that in the face of the said 

provisions - which are exclusive in their nature no claim for refund is 

.•maintainable except and in accordance therewith. The Apex Courynphasized 
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