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Arising out of above mentioned O[O issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

FRAFA&I ALY #7987 7F 79T /Name&Address of theAppellant&Respondent :-

1.M/s Cargill International SA-Switzerland, C/o Deloitte Haskins & Sells, LLP 10tt floor, Building 10,
Tower B, DLF Cyber City Complex, DLF City, Phase -1I, Gurugram-122002, Haryana.

2.M/s Cargill Ocean Transportation Singapore Pte Ltd., C/o Deloitte Haskins & Sells, LLP 10t floor,
Building 10, Tower B, DLF Cyber City Complex, DLF City, Phase -II, Gurugram-122002, Haryana.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Agpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuagon.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2° Floor
Bbhaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1i(aj
above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomopamed against one which at least should be
accompanied by ~a fee of Rs. 1,000/- _ Rs.50 06-, s.10, where  amount of
dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
form of crossed bank cg)raft in Tavour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the pldace where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be

ST 1

: ‘El_éd in quadruplicate in Form g)TS as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall
:..-be accompanied by a cop%y of the order appealed against (one of which shall be certified copal) and should be
“laccompanied by a fees of Rs. 100

0/- where the amount of service tax & interest demanded & penalty levied

of Rs. b;Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is

.. rore tHan Jive lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &

‘interest -deinanded & penalty levied is more than fifty Lakhs rupecs, in the form of crossed bank draft in
favour. of the Assistant Regisirar of the bench of nominated Public Sector Bank of the rplaccf: l\QA,hglb(eO}he bench
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The ap_geaj under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Comnussioner Central Excise or Commissioner, Central Excise (Appeals] (one of which shall be a certified
copy} and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
i) amount payable under Rule 6 of the Cenvat Credit Rules

_- provided further that the provisions of this Section shall not a plg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2} Act, 2014.
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A revision application lies to the Under Secretar% to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

H‘E’WT%WTWWWWMW?MquW¥W?WWMWWﬂTﬁW
Bl v de E F g R e eI A, a7 B AT g § AT dEEw R O F SR F A, T e a7 B
VIEZTY T2 | HTe & AT+ JTHA H/ . .

In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or lerritory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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In case of goods exported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appomnted under Sec. 109 of the Finance (No.2} Act, 1998.
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The éb/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two.copies each of the OlQ and Order-In—Apé)e . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The re(lision a)%lication' shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an s. 1000/- where the amount involved 1s more than Rupees One Lac.
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case,if the order covers varigusnumbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal 1o the Appellant Tribunal or_the orie application to the
Cenﬁraj Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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(Sx_?; copy of arpplicat(io'n or O.1.0. as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,; 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest

Frovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmen

al website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

Following two appeals have been filed against Orders-in-Original
(hereinafter referred to as ‘impugned orders’) mentioned against each appeal,
passed by the Asst. Commissioner, Central GST, Urban Division, Gandhidham

(hereinafter referred to as ‘adjudicating authority’) :

Sl. | Name of Appellant | Appeal No. OIO No. & Date Amount  of
No. refund claim
(in Rs.)

1. |Cargill International | V2/8/GDM/2020 | 6/UrbanRef/19-20 |2,12,32,403/-
SA- Switzerland dated 17.12.2019

2. | Cargill Ocean | V2/9/GDM/2020 | 7/UrbanRef/19-20
Transportation dated 18.12.2019 12,14,369/-
(Singapore) Pte Ltd

1.1 Since issue involved in above appeals is common, both the appeals are

taken up together for decision vide this common order.

2. The brief facts of these appeals are that the appellants were engaged in
the business of providing ocean transportation service. Notification No. 25/2012-
ST dated 20.6.2012 was amended vide Notification No. 1/2017-ST dated 12.1.2017

to provide that if services by way of transportation of goods was provided by a

~ vessel from a place outside India upto Customs Station in India, then service tax

was required to be discharged by Shipping line or their agents in india on ocean
freight. Accordingly, the Appellants had discharged service tax on ocean freight
during the period from 22.1.2017 to 22.4.2017 through their agents who were

registered with Service Tax

2.1 The Appellants filed refund claims before the refund sanctioning authority
under Section 11B of the Central Excise Act, 1944 on the grounds that they were
not liable to pay service tax on ocean freight but had erroneously discharged
service tax on ocean freight since they were not liable to pay service tax on ocean

transportation service rendered by them.

2.2 The refund claims were rejected by the refund sanctioning authority vide
the impugned orders on the grounds that,
(i) The Appellants had correctly discharged service tax on ocean freight during
the period from 22.1.2017 to 22.4.2017 through their agents, in terms of
Notification No. 25/2012-ST dated 20.6.2012 as amended vide Notification Nos.
1/2017-ST, 2/2017-ST and 3/2017-ST, all dated 12.1.2017; and, C{/

| |

]
/
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(i)  The Appellants paid service tax during the period from 31.3.2017 to
8.6.2017 and refund claims were filed on 18.9.2019 i.e. beyond one year from
date of deposit of service tax and hence, refund claims were barred by limitation
under Section 11B of the Central Excise Act, 1944, made applicable to service tax
by virtue of Section 83 of the Finance Act, 1994.

3. Aggrieved, the Appellants have filed the present appeals, inter alia, on the
grounds that,

(1) The Appellant is engaged in the business providing Ocean transportation
services by vessels to its customers and had provided this service outside India
during the period from 22.1.2017 to 22.4.2017; that the payments for receipt of
such Ocean transportation services by vessel was also paid by the Customers to
the Appellant outside India. Thus, there was no provision or receipt of services in
the taxable territory i.e. India. Merely because the destination of such goods was
India, the Foreign shipping Company i.e the Appellant herein (Service provider)
was made liable to pay Service Tax by virtue of amendments made in Service Tax
Rules 1994 by virtue of Notification No. 2 & 3 of 2017 dated 12.1.2017 and
exemption notification No 25/2012-ST dated 20.6.2012 was amended vide
Notification No. 1/2017-ST dated 12.1.2017; that by virtue of said amendment,
service tax was levied on Ocean Freight charges for on a transaction where both
the provider of service and recipient of services were outside India and where
both the services were provided and received / consumed outside India; that all
these Notifications and Service Tax Rules go beyond the basic provisions of the
Finance act and in particular Section 64(1) and Section 66B of the Finance Act,
which provides that Chapter V of the Finance Act applies to transactions within
the taxable territory i.e. India and only on the value of services provided in the
taxable territory and not extraterritorial events occurring outside the land mass
of India; that Section 94 of the Finance Act only empowers the Government to
issue Notifications and make Rules which are within the provisions of Chapter V of

the Finance Act and not for extra-territorial jurisdictions.

(i)  That the entire levy on this transaction i.e. Services provided by the
Appellant outside India to its recipient of service located outside India is illegal
and beyond the scope of the Finance Act per se and the Rules made to collect the
tax from the Service provider or through its agents violates the basic fundamental
of Chapter V of the Finance Act, which provides for levy of Service Tax only on

transactions which are undertaken within the taxable territory and relied upon

e e
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decision passed by the Hon’ble Gujarat High Court in the case of Sal Steel

Limited Vs Union of India in R/Special Civil Application C/SCA/2078S of 2018.

(i)  That the adjudicating authority erred in holding that the refund claim was
barred by limitation under Section 11B of the Central Excise Act, 1944; that the
provisions of Section 11B of the Central Excise Act is not applicable to the
current situation at all; that the provisions of Section 11B applies only in cases
where any duty Duty/Tax has to be claimed as Refund from the Government.

However, in the present case, the Company is claiming refund of an amount which

~ was wrongly deposited with the Government under a mistake of law to be Service

Tax. The entire levy of Service Tax on Ocean Freight charges for a transaction
which has undertaken outside the territorial jurisdiction is illegal and ultra-vires
the Constitutional framework. Thus, once the amount deposited itself is not “a
duty of excise” or Service Tax, to claim refund of such amount wrongly deposited
as Service Tax, provisions of Section 118 would not be applicable and accordingly
the period of one year would not be applicable and relied upon case law of Parijat

Construction - 2018 (9) G.S.T.L. 8 (Bom.) and 3E Infotech - 2018(18) GSTL 410.

4, Hearing in the matter was conducted in virtual mode through video
conferencing with prior consent of the Appellants. Shri Vaibhav Jain, Shri Gaurav
Vijay and Shri Bhavesh Ahuja of Deloitte Haskins & Sells appeared on behalf of
both the Appellants and reiterated submissions made in appeal memoranda and
also filed additional written submission by email. In additional submission, the
grounds of appeal memorandum are reiterated and relied upon following case
laws:

(@)  Sujaya D. Alva - 2019 (28) G.S.T.L. 196 (Kar.)

(b)  Shankar Ramchandra Auctioneers- 2010 (19) STR 222 (T)

(¢)  Jubilant Enterprises P. Ltd. - 2014 (35) STR 430 (T)

(d)  KVR Construction 2010 SCC OnLine Kar 5419 maintained by the Hon’ble
Supreme Court as reported in 2018 (14) GSTL J70 (SC)

C
d

5. | have carefully gone through the facts of the cases, the impugned orders,
the appeal memoranda and the submissions made by the appellant during the
personal hearing as well as in additional submissions. The issue to be decided in
the present appeals is whether rejection of refund claims by the refund

sanctioning authority vide the impugned orders is correct, legal and proper or not.

6. On going through the records, | find that the Appellants had filed refund

,,Jcigjmswu\nder Section 11B of the Act before the refund sanctioning authority on

t‘negrbundsthat they erroneously discharged service tax on oceagf {ransportation
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service. The refund sanctioning authority rejected the refund claims on the
grounds that The Appellants had correctly discharged service tax on ocean freight
during the period from 22.1.2017 to 22.4.2017 and that refund claims were barred
by limitation under Section 11B of the Central Excise Act, 1944 as the Appellants
had paid service tax during the period from 31.3.2017 to 8.6.2017 but refund
claims were filed on 18.9.2019 i.e. beyond one year from date of deposit of

service tax.

6.1  The Appellants have contended before me that they had provided ocean
transportation service outside India and consideration thereof was also received

outside India and there was no provision of service within the taxable territory;

that service tax was not leviable on such transaction and relied upon case law of

Sal Steel Limited; that their claim was not barred by limitation prescribed under
Section 11B of the Act as the amount claimed as refund by them was wrongly
deposited with the Government as a mistake of law to be service tax and
provisions of Section 11B of the Act would not be applicable to their refund claims

and relied upon various case laws.

7. I find that the refund claims were rejected by the refund sanctioning
authority on merit as well as on limitation under Section 11B of the Central Excise
Act, 1944. Since, the refund claims were rejected on limitation, it would be
pertinent to examine whether the doctrine of limitation prescribed under Section
11B ibid are applicable to the refund claims or not. | find that the Appellants had
rendered ocean transportation service in terms of Notification Nos. 1/2017-ST,
2/2017-ST and 3/2017-ST, all dated 12.1.2017 and had self assessed and
voluntarily discharged service tax during the period from 22.1.2017 to 22.4.2017.
The Appellants filed refund claims under Section 11B of the Central Excise Act,
1944 on 18.9.2019. Further, such self assessment had attained finality. These
facts are not under dispute. 1 find that refund claim under Section 11B ibid is
required to be filed within one year from the relevant date i.e. date of deposit of
service tax in the present case. The relevant provisions of Section 11B are
reproduced as under:

“SECTION 11B. Claim for refund of duty and interest, if any, paid
on such duty — (1) Any person claiming refund of any duty of excise
and interest, if any, paid on such duty may make an application for
refund of such duty and interest, if any, paid on such duty to the
Assistant Commissioner of Central Excise or Deputy Commissioner of
Central Excise before the expiry of one year from the relevant date in
such form and manner as may be prescribed and the application shall
be accompanied by such documentary or other evidence (including the
documents referred to in section 12A) as the applicant may qu/h to

Page No. 6 of 13
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-
establish that the amount of duty of excise and interest, if any, paid on
such duty in relation to which such refund is claimed was collected
from, or paid by, him and the incidence of such duty and interest, if any,
paid on such duty had not been passed on by him to any other person :

(3) Notwithstanding anything to the contrary contained in any
judgment, decree, order or direction of the Appellate Tribunal or any
Court or in any other provision of this Act or the rules made thereunder

or any other law for the time being in force, no refund shall be made
except as provided in sub-section (2).”

8. | find that service tax was deposited by the Appellants during the period
from 22.1.2017 to 22.4.2017 and refund claims were filed on 18.9.2019 i.e.
beyond one year from date of deposit of service tax. Thus, both refund claims are
barred by limitation provided under Section 11B ibid. It appears that the
Appellants had filed refund claims apparently after pronouncement of favourable
decision by the Hon’ble Gujarat High Court on 6.9.2019 in Special Civil Application
No. 20785/2018 filed by M/s SAL Steel Ltd reported as 2020 (37) G.S.T.L. 3
(Guj.). In the said decision, the Hon’ble Court has held Rule 2(1)(d)(EEC) of the
Service Tax Rules,1994 and Notification Nos. 15/2017-S.T. and 16/2017-S.T. both
dated 13.4.2017 seeking to levy and collect service tax on ocean transportation

service rendered and consumed outside India as ultra vires Sections 66B, 67 and
94 of the Finance Act, 1994.

8.1. Even in a situation, where refund claims were filed on the basis of
favourable decision rendered in some other assessee’s case, it is a settled position
of law that refund claim is to be filed within limitation prescribed under the
respective Act, as held by the Hon’ble Supreme Court in the case of Mafatlal

Industries Ltd reported as 1997 (89) E.L.T. 247 (S.C.), wherein it has been held
that,

“70. Re: (II) : We may now consider a situation where a manufacturer pays
a duty unquestioningly - or he questions the levy but fails before the original
authority and keeps quiet. It may also be a case where he files an appeal, the
appeal goes against him and he keeps quiet. It may also be a case where he files
a second appeal/revision, fails and then keeps quiet. The orders in any of the
situations have become final against him. Then what happens is that after an
year, five years, ten years, twenty years or even much later, a decision is
rendered by a High Court or the Supreme Court in the case of another person
holding that duty was not payable or was payable at a lesser rate in such a case.
(We must reiterate and emphasize that while dealing with this situation we are
keeping out the situation where the provision under which the duty is levied is
declared unconstitutional by a court; that is a separate category and the
discussion in this paragraph does not include that situation. In other words, we
are dealing with a case where the duty was paid on account of mis-construction,
- mis-application or wrong interpretation of a provision of law, rule, notification
“or regulation, as the case may be.) Is it open to the manufacturer to say that the
deéis_ion of a High Court or the Supreme Court, as the ease may be, in the case

S of ancther person has made him aware of the mistake of law and, therefo@l‘ljis
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entitled to refund of the duty paid by him? Can he invoke Section 72 of the
Contract Act in such a case and claim refund and whether in such a case, it can
be held that reading Section 72 of the Contract Act along with Section 17(1)(c)
of the Limitation Act, 1963, the period of limitation for making such a claim for
refund, whether by way of a suit or by way of a writ petition, is three years from
the date of discovery of such mistake of law? Kanhaiyalal is understood as
saying that such a course is permissible. Later decisions commencing from
Bhailal Bhai have held that the period of limitation in such cases is three years
from the date of discovery of the mistake of law. With the greatest respect to the
learned Judges who said so, we find ourselves unable to agree with the said
proposition. Acceptance of the said proposition would do violence to several
well-accepted concepts of law. One of the important principles of law, based
upon public policy, is the sanctity attaching to the finality of any proceeding, be
it a suit or any other proceeding. Where a duty has been collected under a
particular order which has become final, the refund of that duty cannot be
claimed unless the order (whether it is an order of assessment, adjudication or
any other order under which the duty is paid) is set aside according to law.

So long as that order stands, the duty cannot be recovered back nor can any
claim for its refund be entertained. ... ...

Once this is so, it is un-understandable how an assessment/adjudication made
under the Act levying or affirming the duty can be ignored because some years
later another view of law is taken by another court in another person’s case. Nor
is there any provision in the Act for re-opening the concluded proceedings on the
aforesaid basis. We must reiterate that the provisions of the Central Excise Act
also constitute “law” within the meaning of Article 265 and any collection or
retention of tax in accordance or pursuant to the said provisions is collection or
retention under “the authority of law” within the meaning of the said article. In
short, no claim for refund is permissible except under and in accordance with
Rule 11 and Section 11B. An order or decree of a court does not become
ineffective or unenforceable simply because at a later point of time, a different
view of law is taken. If this theory is applied universally, it will lead to
unimaginable chaos.

...... We are. therefore. of the clear and considered opinion that the theory of
mistake of law and the consequent period of limitation of three vears from the
date of discovery of such mistake of law cannot be invoked by an assessee taking
advantage of the decision in another assessee’s case. All claims for refund ought
to be, and ought to have been, filed only under and in accordance with Rule
11/Section 11B and under no other provision and in no other forum. An assessee
must succeed or fail in his own proceedings and the finality of the proceedings
in his own case cannot be ignored and refund ordered in his favour just because
in _another assessee’s case, a similar point is decided in favour of the
manufacturer/assessee. (See the pertinent observations of Hidayatullah, CJ. in
Tilokchand Motichand extracted in Para 37). The decisions of this Court saying
to the contrary must be held to have been decided wrongly and are accordingly
overruled herewith.”

(Emphasis supplied)
9. The Appellant has contended that the provisions of Section 11B applies only
in cases where any duty Duty/Tax has to be claimed as Refund from the
Government but in their case, they are claiming refund of an amount which was

wrongly deposited with the Government under a mistake of law to be Service Tax;
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that the entire levy of Service Tax on Ocean Freight was ultra-vires the Rules and

Notification and hence, amount deposited by them was not Service Tax and

provisions of one year under Section 11B would not be applicable to such wrongly
deposit of Service Tax.

9.1 I find that when the Appellants had voluntarily discharged service tax on
ocean transportation service at material time, they deposited it as Service Tax.
They filed refund claims only after pronouncement of decision by the Hon’ble
Gujarat High Court in the case of SAL Steel Ltd, as discussed supra. So, what was
deposited by them was .sewice tax and that too on their own volition. Further,
they filed refund claims under the provisions of Section 11B of the Central Excise
Act, 1944. Hence, refund claim is admissible only if it is filed within one year
from relevant date, as provided therein. The refund sanctioning authority, being
creature of statute, was bound to follow the provisions of the Central Excise Act,
1944 and cannot travel beyond the provisions contained in Section 11B. | rely on
the decision of the larger bench of the Hon’ble CESTAT, Chandigarh rendered in
the case of Veer Overseas Ltd. reported as 2018 (15) G.S.T.L. 59 (Tri. - LB),
wherein it has been held that,

“7. What is crucial is that the appellants paid the claimed amount as service

tax. They have approached the jurisdictional authority of service tax for refund

of the said money. It is clear that the jurisdictional service tax authority is

governed by the provisions of Section 11B as the claim has been filed as per the

said mandate only. Here, we have specifically asked the Learned Counsel for the

appellant under what provision of law he is seeking the return of the money

earlier paid. He admitted that the claim has been preferred in terms of the

provisions of Section 11B. If that being the case, it cannot be said that except for

limitation other provisions of Section 11B will be made applicable to the

appellant. The Learned Counsel also did not advance such proposition. He
repeatedly submitted that the amount is paid mistakenly. The same is not a tax
and should be returned without limitation as mentioned in Section 11B. We are

not convinced by such submission.

8. Here it is relevant to note that in various cases the High Courts and the Apex
Court have allowed the claim of the parties for refund of money without
applying the provisions of limitation under Section 11B by holding that the

— . amount collected has no sanctity of law as the same is not a duty or.a tax and

: f:é;prdingly the same should be returned to the party. We note such remedies

pré&iﬁed by the High Courts-and Apex Court are mainly by exercising powers
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under the Constitution, in_ writ jurisdiction. It is clear that neither the

jurisdictional service tax authority nor the Tribunal has such constitutional

powers for allowing refund beyond the statutory time-limit prescribed by the

law. Admittedly, the amount is paid as a tax, the refund has been claimed from

the jurisdictional tax authorities and necessarily such tax authorities are bound

by the law governing the collection as well as refund of any tax. There is no

legal mandate to direct the tax authority to act bevond the statutory powers

binding on them. The Hon’ble Supreme Court in Mafatlal Industries Lid. (supra)

categorically held that no claim for refund of any duty shall be entertained

except In accordance with the provisions of the statute. Every claim for refund of

excise duty can be made only under and in accordance with Section 11B in the

forms provided by the Act. The Apex Court further observed that the only

exception 1s where the provision of the Act whereunder the duty has been levied
is found to be unconstitutional for violation of any of the constitutional
limitations. This is a situation not contemplated by the Act. We note in the
present case there is no such situation of the provision of any tax levy, in so far
as the present dispute is concerned, held to be unconstitutional. As already held
that the appellant is liable to pay service tax on reverse charge basis but for the
exemption which was not availed by them. We hold that the decision of the
Tribunal in Monnet International Ltd. (supra) has no application to decide the
dispute in the present referred case. We take note of the decision of the Tribunal
in XL Telecom Ltd (supra). It had examined the legal implication with reference
to the limitation applicable under Section 11B. We also note that the said ratio
has been consistently followed by the Tribunal in various decisions. In fact, one
such decision reached Hon’ble Supreme Court in Miles India Limited v.
Assistant Collector of Customs - 1987 (30) E.L.T. 641 (S.C.). The Apex Court

upheld the decision of the Tribunal to the effect that the jurisdictional customs

authorities are right in disallowing the refund claim in terms of limitation
provided under Section 27(1) of the Customs Act, 1962. We also note that in
Assistant Collector of Customs v. Anam Electrical Manufacturing Co. - 1997
(90) E.L.T. 260 (S.C.) referred to in the decision of the Tribunal in XL Telecom

Ltd. (supra), the Hon’ble Supreme Court held that the claim filed beyond the

statutory time limit cannot be entertained.

9. The Apex Court in Mafatlal Industries Ltd. (supra) observed that the Central
Excise Act and the Rules made thereunder including Section 11B too constitute
“law” within the meaning of Article 265 and that in the face of the said

provisions - which are exclusive in their nature no claim for refund is

maintainable except and in accordance therewith. The Apex Couaphasized
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1. M/s Cargill International SA- Switzerland
C/o Deloitte Haskins & Sells, LLP

10™ floor, Building 10, Tower B,

DLF Cyber City Complex, DLF City Phase-l,
Gurugram - 122002,

Haryana.

2. To,

M/s Cargill Ocean Transportation Singapore Pte Ltd,
C/o Deloitte Haskins & Sells, LLP
10™ floor, Building 10, Tower B,

Haryana.

DLF Cyber City Complex, DLF City Phase-ll, Gurugram - 122002,
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