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Any person aggrieved by this Order-in-Appeal may Me an appeal to the appropriate authority in the following 
way. 

RT ,Ki ie, t4cic 3Pf IilS4'tul i 3jt, .i 1i 3i)1flF ,1944 t RT 35B 
3t 3f1r, 1994m86 3 ifd dIIr*i  ii 

Appeal to Customs, Excise & Service Tax Appellate Tnbunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

?Iui jlcq,01 d-IJd t-u '14 .c'.1lcoi r C c<'1lcb T 
2, 1nI.v i 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purani, New 
DeLhi in all matters relating to classification and valuation. 

't  1(a) 4 cIIu 1V 3i14 3TTT 31 *?J.iI 5T c-'lt tl *dIc*( 3TtZt -ll1I1ul 
d1J f3 3tj- coot   E1TI;Tr 1/ 

To the West regional bench of Cstom Excise & Service Tax Appellate Tribun?l (CESTAT) at, 2rd  Floor, 
Bhaumaii Bhawan, Asarwa Ahmedabad-3OO 16m case of appeals other than as mentioned in para- 1(a) above 

Tc13c4l Q(3 laie1, 2001, *iiai 6 
EA-3 ni ti:iv I ru  i*r rr  t r 

3lt c.IdUlI TT T, V 5 c'ii T i*i* T,5 TF 50 cig i 31T 50 c5 V (t r: 1,000/- 
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 r *i t 3r TTT * ii iifII riIt 3iThlt TTZI11IUT *f 1TT d I -eii 31TT ( 3th) 

1lV 3Tr-q lTT 500/- F IMd r iii ii i/ 

The appe1 t the Appellate Tribunal shall be filed in quadruplicate n form EA-3 / as prescribed under Rule 6 of 
Centrai lxcise (Appeal) Rules, 2001 and shall be accompaniecl against one wiuch at least should be 
ccompaniecl. oy a fee of Rs. 1 000/- Rs.5Q00/-, Rs 10,0120/- where, amount of 

ciitydemanct/interesJpenalty/refind is upto•  5 tac. 5 Lac to 50 Lac and, above 50 Lac respectively in the form 
01 crossed bank draft in favqur 01 Asst. Registrar o1 brajich of any nouimted, public sector bank Qf the place 
where the bench of any nominated public sector bank 01 ttieplace where the bench of the Inbunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/ - 

T31t', I T3TIflZlT,i994 rcTRr86(1) *3i r1ci,q  Iioi.iic.I), 1994, ai 9(1) cic 
)1ci WS.T.-5

__ HTII 3ftf 3tTZfr't, .i4l 1taoi 
(3o1l t irl wIIZd  iiI) 3ftt r ii iciiei *r Yrr ,m't r rTr .341' ir TiT 
TTr,d1V5 Iisi iT.il ,5 ethel V1r50 eIl V331ii 50 1,000/- ''9, 5,000/- 
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tnsi ii iftr  i1li 3Tzr a-iIl!1h*uI t tTRT 1t1'T I 4ioi 3iTT ( 311g) 1& 31TT- 
TI?r5O0/— rIc.Mi si re"ii Iii 1 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
in quaWuplicate in Form S.T.5 as prescribed under Rule 9(1) of ,tlle ervice lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one ot which sligill be certified copy) and should be 
accompanied by a fees of Rs. 1000/- v.there the amount of service tax & interest denanded penalty levied of 
-Rs. 5 lakhs or'less Rs.5000/- where the amount of service tax & Iliterest demanded & penty levica is more 
than five lakhs but not, exc,eeding Rs. Fifty  Lakhs, Rs. 10,000/- were the amount of srvlce. tax & intçrest 
dentanded & penalty levied is more than tirty Lakhs rupees, in the jorm of crossed bank urart in favoir oi the 
• sistant Registrar of the bench of nominated P14bhc hector Bank of the p1ce wherç the bench of Triounal is 

tecL / Application made for grant of stay shall be accompanied by a fee oi Rs.500-. 
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(v) 

1i 3,1994tV1U86 t3r-c.TRT3(2) V(2A)3 3T*,i1a.1aI, 1994,iW9(2) 

tf 9(2A) i cit,ci 1t*1T wq S.T.-7 * 1T *i1 V  iirT 3TTT 3i1T (3T1, 

3 4 IC, TT itf Iflçi 31T1 t tff o'f 5t T TT1tT  iTfV) 3t 3TZTt ciiu *1N' 3f 3iT 

3 3r'11c4 rI 3u1r rr   r1T M91 3flT11 TTVØ1 

ieWunder sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which sholl  be a certified 
copy) and copy of the order passed by the Commissionerauthorrzing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

d1I 5Fi1 3ç'B 1c.i, t 3T4TT SU1UT () 31ft i e11e1c1 icMK 311iPT 1944 

T35tE3 I  3T, 1994 tTT83 

3iItuf3~4 ic"flC, (10%), Ply rcaiad 
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(u) 
(iii) I0iIoi6 

- iu (t. 2) 311 2014 311 ' tT 1*) 344 T115Tr lT 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded" shall include: 
i) amount determined under section 11 D: 
ii) amount of erroneous Cenvat Credit taaen; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay apphcation and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

I11 iiui jn.i: 
Revision application to Government of India: 

3ntr *r tPl9VP111ir -jfçi ', 3T1, 1994 *t tIRT 35EE  t 31ii3T 

1i  ii*<i lTrr, W) ie 11't-ii000i, 

Ydaion lies to the Under Secretary to the Government of, India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th TI'loor Jtievan Deep Building, Parliament Street, New Deilli-
1 i000r under Section 35l of the CEA 1944 in respect ot the following case, governed by first proviso to sub-
section ti) of Section-35B ibid: 

1)?, d-iie[ l I ojioi t J1I4-4 , ,1 o1cbiIci I dIR'i IO't1 1R(I; '1RIdioi 400i rf5ftair 
iag  TIb rPrr   Zff1,   jj 

nJ transit from. a factory to a warehouse  or to anotber  factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

¶1t 'U", lr T 3cMi * (f) 

In case of rebate of duty of excise n goods exported to any country or territory outside India o' on ex,cisable 
material used in the manufacture 01 the goods which are exported to any country or territory outside India. 

3c"4I, 11Ti9 1ojI MI TrT11TI / In case ofoods eportea outside india export to iepiu or tthutan, witnout payment of duty. 

3c'1I3r1 1Tf1L llt ¶.ol cf11$3 
it 3 T't3 1i 3iIW (9'. 2),1998tIRT 109 tc,ciw I 1$c1l 1T 

to be utili7ed towards payment of excise duty on final products under the provisions 
of this Act; or the Rules made there under such order is passed by the Comrmssioner (Appeals) on or after, the 
date appointed under Sec. 109 01 the Finance (No.2) Act. 998. 

EA-8*, FT31 iIa.f 9 
i3 ail3   TIV I 34 c13 t 

'ii T1I 3cIC i,  3iIIi, 1944 rTT 35-EE id1hfl1 31r1r tgTR-6 

be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
tAppeals). Rures, 2001 within 3 months Irom the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescned under Section 35-
EE of CEA, 1944, under Major Head of Account 

TOT 3iliTT 1id I1T 3Wift 1  t4tr 
__ __ 

*i(Ioi 4c*4'f T 3*rtl 200/- r iiri' ii . 

10.00 -/tPlI11TUVI Inc revision appjieation shaLl be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less anO,'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

r 3irr * ej 3Uft ir (t 31Ir i 1v i<' r 394c1c1 T' Iii o1f i1*i T1UT 

I q,  ' j    3C( ,1eI)' Muj vr 31Tt 1ii 
1Id 'T / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in 

the ?foreaaid manner not withstanding the fact that the one appeal, to the Ap,pellant.Tribunal or the one 
pplition,. to th Cenfral Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh fee of 

1l1ci 1NIc14 TI*Ji, 1975, 3it-I i3 3lyd0j 3l fiifW 6.50 

"as, the case may be, and, the order of the adjudicathg authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act1975, as amended. 

*11'jc".iic 1tT.c1lq,,( ('* f') ¶a1lqc., 1982 Ttl3T I61ld d.O1 
q ,, / titention is also mvited to the rules covermg these anci other related matters contained in the Customs Excise 

and Service Appellate Tribunal (Procedure) Rules, 1982, 

11c1 G1I'4, 3o1c1 ft1'v, 31 ic, 

latest provisions relating to filing of appeal to the higher appellate authority the appellant may  refer to the Departmental website www.cTiec.gov.in, 
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that "the provisions of the Central Excise Act also constitute "law" within the 

meaning of Article 265 and any collection or retention of tax in accordance or 

pursuant to the said provisions is collection or retention under "the authority of 

law" within the meaning of the said Article". 

10. Having examined various decided cases and the submissions of both the 

sides, we are of the considered view that a claim for refund of service tax is 

governed by the provision of Section 11 B for period of limitation. The statutory 

time limit cannot be extended by any authority, held by the Apex Court." 

(Emphasis supplied) 

9.2. I also rely on the Order passed by the Hon'ble CESTAT, New Delhi passed 

in the case of Hot Spot Color Lab reported as 2017 (49) S.T.R. 420 (Tn. - Del.), 

wherein it has been held that 

"6. The appellants kept quiet for a period of three years and it is only after the 

Supreme Court's decision in other assessee's case laying down that the value of 

the materials is not required to be added in the value of the services, was passed, 

the appellant approached the Revenue for refund of the excess amount deposited 

by them. However, by that time a period of three years had already lapsed. When 

the assessee at the time of deposit of the dues never contested the same and 

deposited the same as service tax under the accounting head of service tax, it has 

to be considered that the appellant agreed with the view of the audit, accepted 

their liability and deposited the service tax, without contesting the same. It is not 

the appellant's case that the said service tax was deposited with a protest to the 

Revenue's stand. If that be so, the payments made by the appellant has to be 

considered as service tax payment and not as deposit. 

7. Having held that the payments made by the appellant were on account of 

differential amount of service tax and was not mere deposit during the period of 

investigation, the provisions of Section 11B would admittedly apply. As per the  

said provisions, the refund can be staked only within the period of one year from  

the relevant date. The authorities working under the said act are bound by the  

provisions of the act, and cannot travel beyond Section 11B. The appellants claim 

for refund was based upon the declaration of law by the Hon'ble Supreme Court 

in the case of other assessee and not in appellants own case. As such the same was 

not arising as a consequence of any higher appellate order passed in the said 

sessee's case.  
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14. The appeals filed by the appellants are disposed off as above. 

(GOPI NA1HiY 
Commissioner(Appeals) 
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8. The refund claim having been admittedly filed after a period of one year from 

the date of payment of the same, stands rightly rejected by the authorities below 

on the ground of limitation. I find no infirmity in the views adopted by the lower 

authorities. Accordingly, the impugned orders are upheld and appeal is rejected." 

(Emphasis supplied) 

10. I have examined the case laws of 3E infotech - 2018 (18) G.S.T.L. 410 

(Mad.), Sujaya Dalva - 2019 (28) GSTL 196 (Kar.), KVR Construction - 2012 (26) 

S.T.R. 195 (Kar.) etc relied upon by the Appellant. I find that said decisions have 

been rendered by the Hon'bleHigh Courts by invoking powers vested under 

Article 226 of the Constitution of India in writ jurisdiction whereas this appellate 

authority is a creature of statute and has to function within the ambit of the 

statute which has created it and cannot assume powers and jurisdictions of 

constitutional courts such as the Hon'ble High Court. I, therefore, cannot condone 

delay in filing refund application, ignoring the limitation prescribed under Section 

11 B of the Central Excise Act, 1944. 

11. Regarding reliance placed by the Appellants on the orders passed by the 

Hon'ble Tribunal in the case of Shankar Ramchandra Auctioneers- 2010 (19) STR 

222 (T) and Jubilant Enterprises P. Ltd. - 2014 (35) STR 430 (T), I find that both 

orders were passed by single member bench. However, order passed by the Larger 

Bench of the Hon'ble CESTAT, Chandigarh in the case of Veer Overseas Ltd. 

reproduced supra will prevail over relied upon case laws. 

12. In view of above, I hold that the refund claims filed beyond limitation 

prescribed under Section 11B ibid are not maintainable and correctly rejected by 

the refund sanctioning authority as barred by limitation. Since, the refund claims 

are not sustainable on limitation, I do not find it necessary to examine merits of 

the appeals. 

13. I uphold the impugned orders and reject both the appeals filed by the 

Appellants. 

14. 11c-tI3ft ccH'tI 41 d,  1-flc'uI TfI.kI 3I4.)c1-ç1 d 11l ftc1I 
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ORDER-IN-APPEAL::  

M/s. Shree Enterprise, 3rd  Floor, Raghav Darhan, Prasadi Plot, Sanskar Nagar, 

Bhuj-Kutch (hereinafter referred to as 'Appellant') has filed the present appeal against 

Order-In-Original No. 08/Asstt.Commr/20 18 dated '22.10.2018 (hereinafter referred to 

as 'the impugned order'), passed by the Assistant Commissioner, CGST Division, Bhuj 

— Kutch (hereinafter referred to as "the adjudicating authority"). 

2. The brief facts of the case are that during investigation carried out against the 

Appellant, it was revealed that the appellant had rendered services under the category 

of 'Supply of Tangible Goods Service', 'Mining of Mineral, Oil or Gas Services' and 

'Transport of goods by Road Service' during the year 2011-12 but had failed to 

discharge service tax. 

2.1 Therefore, a Show Cause Notice No. lV/06-06/CEP/KUTCH/2015-16 dated 

07.12.2017 was issued to them and the proceedings were finalized by the adjudicating 

authority vide Order-in-Original No. 08/Asstt.Commr/2018 dated 22.10.2018 wherein 

demand of Service Tax of Rs. 7,55,540/- was confirmed with interest Under Section 75 

of the Finance Act, 1994, Penalty of Rs. 2000/- under Section 77 and penalty amount of 

Rs. 7,55,540/- under Section 78 of the Finance Act, 1994 was imposed. 

3. Aggrieved, the appellant preferred the present appeal, interalia, on the 

following grounds: 

(i) The Adjudicating Authority has erred in laws as well as on fact by not 

considering the services provided during F.Y. 2011-12 amounting to 

Rs. 80,90,875/- as exempted services. Therefore, the liability of 

Service Tax computed on reverse calculation basis of Rs. 7,55,540/- is 

liable to deleted. 

(ii) The Show Cause Notice is time barred and invalid, therefore the order 

of the adjudicating authority is liable to be quashed. 

(iii) There is no single ingredient present to conclude that the noticee has 

not disclosed, suppressed, willfully acted to provide any information 

called for. Therefore, the adjudicating authority has erred in law as well 

as on fact in imposing penalty of Rs. 7,55,540/- under Section 78 of 

the Finance Act, 1994. The Penalty imposed is liable to be deleted. 

4. Personal hearing in the matter was fixed on 02.01.2020, the appellant vide their 

letter dated 01.01.2020 submitted that they do not wish to avail opportunity of personal 

hearing and they solely rely on their written submission and requested to consider their 

written sUbmission and allow the appeal on merit. 

Page 3 of 7' 
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4.1 The appellant vide letter dated 01.01.2020 has submitted further written 

submissions, interafla, as under: 

(i) The adjudicating authority has erred in laws as well as on fact by not 

considering the services provided during financial year 2011-12 as 

exempted services. Prior to Finance Act, 2012 i.e. up to 30.06.2012, 

emphasis was mainly on classification of composite services i.e. services 

where more than one services provided and which cannot be classified on 

the basis of specific description of taxable services. Appellant was 

providing services of composite services which includes excavation and 

transportation of overburden. Considering the cost and charge attributable 

to activities of excavation and transportation, the portion of transportation 

was compared to excavation. The transportation charges per trip was 

below Rs. 1500/- (exemption limit); appellant was under bonafide belief 

that services provided by them are exempted services and not liable to 

service tax and therefore they have not charged service tax on their bills 

and same income declared by them as exempted services in their Service 

Tax returns. 

(ii) The SCN is time barred and invaUd as the same is failed to invoke the 

proviso to Section 73(1) of the Act and the scope of the SCN has to be 

taken as limited to the main portion of Section 73(1), as the ST-3 return for 

annexure containing details of liability or otherwise for financial year was 

filed on 13.12.2012. On the basis of above, Section 73(1) can not be 

invoked for the financial year 2011-12; hence the Show Cause Notice is 

time barred. 

(iii) There is no single ingredient present to conclude that the noticee has not 

disclosed, suppressed, willfully acted to provide any information called for; 

therefore the Adjudicating authority has erred in law as well as on fact in 

imposing penalty under Section 78 of the Finance Act; as the appellant 

was under bonafide belief that services provide by them is exempted from 

the purview of service tax and appellant has not charged service tax in 

their invoices and they have also shown the same in their service tax 

return as exempted services. 

5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum and the written submission made by the appellant. The issue to 

be decided in the present case is as to whether the determination of Service Tax liability 

ri,imposition of penalty under various section is legally sustainable?

oJ 
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(ii) in a case where the sentice tax is provisionally assessed under this Chapter 

or the rules made there under, the date of adjustment of the service tax after the 

final assessment thereof; 

(iii) in a case where any sum, relating to service tax, has erroneously been 

refunded, the date of such refund.] 

6.1 From the above, it is clear that in case of fraud or; collusion; or willful mis- 

statement; or suppression of facts; or contravention of any of the provisions of the 

Chapter V or of the rules made thereunder with intent to evade payment of service tax; 

the service tax demand can be raised for five years from relevant date. In present case 

the non-payment of service tax by the Appellant was unearthed during investigation 

undertaken. Had there been no investigation of the records of the Appellant, the non-

payment of service tax by the Appellant would have gone unnoticed. So, there was 

suppression of facts and extended period of limitation was rightly invoked in the show 

cause notice and impugned order. 

7. Further I find that, appellant has claimed that in bonafide belief, they have not 

charged service tax in their bills raised to their service recipients as the service 

provided by them is exempted from the purview of service tax and they have 

declared service as exempted service in the ST-3 returns filed by them and 

adjudicating authority has erred in laws as well as on fact by not considering the 

services provided during Financial Year 2011-12 amounting to Rs. 80,90,875/- as 

exempted service. I find that such argument is not tenable in the legal position. 

Service tax is indirect levy where the person liable to pay service tax may collect the 

tax from service recipient for discharging the responsibility casted on him, there is no 

relief if they do not collect the tax from service recipient. 

7.1 From the impugned order, it is clear that appellant has not disputed and 

shown willingness to pay his service tax liabilities amounting to Rs. 7,55,540/- for the 

financial year 2011-12 and willingly paid the same with interest and penalty. 

8. Regarding penalty imposed under Section 78 of the Act, I find that nonpayment 

of service tax by the Appellant was unearthed during investigation. Had there been no 

investigation of the Appellant, the non-payment of service tax by the Appellant would 

have gone unnoticed. So, there was suppression of facts and extended period of 

limitation was rightly invoked in the impugned order. Since the Appellant suppressed the 

facts of non-payment of Service Tax, penalty under Section 78 of the Act is mandatory 

been held by the Hon'ble Supreme Court in the case of Rajasthan Spinning & 

WeaV,Ing Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there 

are inredients for invoking extended period of limitation for demand of duty, imposition 
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6. I find that appellant has claimed that show cause notice is time barred, for the 

same I would like to examine Section 73 in respect of recovery of service tax not levied 

or paid or short-levied or short-paid or erroneously refunded which reads as under: 

SECTION 73. Recàveiy of service tax not levied or paid or short-levied or short-paid or 

erroneously refunded. — 

(1) Where any service tax has not been levied or paid or has been short-levied or 

short-paid or erroneously refunded, Central Excise Officer may, within thirty 

months from the relevant date, serve notice on the person chargeable with the 

service tax which has not been levied or paid or which has been short-levied or 

short-paid or the person to whom such tax refund has erroneously been made, 

requiring him to show cause why he should not pay the amount specified in the 

notice: 

Provided that where any service tax has not been levied or paid or has been 

short-levied or short-paid or erroneously refunded by reason of — 

(a) fraud; or 

(b) collusion, or 

(c) wilful mis-statement; or 

(d) suppression of facts; or 

(e) contravention of any of the provisions of this Chapter or of the rules made 

thereunder with intent to evade payment of service tax, 

by the person chargeable with the service tax or his agent, the provisions of this 

sub-section shall have effect, as if, for the words ?hirty months", the words "five 

years" had been substituted. 

(2)..  

(3)..  

(4)..  

(5)..  

(6) For the purposes of this section, "relevant date means, — (1) in the case of 

taxable se/vice in respect of which service tax has not been levied or paid or has 

been short-levied or short-paid — 

(a) where under the rules made under this Chapter, a periodical retum,showing 

particulars of service tax paid during the period to which the said return relates, is 

to be filed by an assessee, the date on which such return is so filed; 

(b) where no periodical return as aforesaid is filed1  the last date on which such 

return is to be filed underthe said ru/es; 

any other case, the date on which the service tax is to be paid under this 

Chapter or the rules made thereunder 
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of penalty under Section 1 IAC is mandatory. The ratio of the said judgment applies to 

the facts of the .present case. I, therefore, uphold penalty as proposed by the 

adjudicating authority. 

9. Therefore, considering the facts and circumstances of the case, I uphold the 

impugned order and reject the appeal. 

?0 c'lq)cfl I'l.i e 3Tt?W T i'ict'u iicii 

10. The appeal filed by the appellant stands disposed jf in above terms. 

 

Attested 

 

(S.D.Sheth) 
Superintendent 

By R.P.A.D.  

(Goi Nath) 0 
Commissioner (Appeals) 

To, 
MIs. Shree Enterprise, 
3rd Floor, Raghav Darshan, 
Prasadi Plot, Sanskar Nagar, 
Bhuj-Kutch 

Copy to: 

1. The Principal Chief Comm ission , GST & Central Excise, Ahmedab Zone, 
Ahmedabad. 

2. The Commissioner, GST & Central xcise, Kutch Commissionerate, Ga'dhidham - 
Kutch. 

3. The Assistant Commissioner, GST & .entral Excise Division, Bhuj — Kutch. 
4. Guard File. 
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