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! GST,
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- FRAFATKSTAGIET F7 A1H T AT /Name & Address of the Appellant & Respondent :-

Shree Enterprise3rd Floor, Raghav Darshan, Prasadi Plot, Sanskar Nagar, Bhuj-Kutch

aT R IHGF/ TG ITGeFeT/ IUTGF/ eI 3G, Foard Scd1e; Yooh/ JaThy/aey Taaara,

ﬁmr(mammmmm#qu/m%mmmamgu ~
1y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

way.
() HIA e eI TG e T Qe IdTelT st & wid 3, i sedie o 3R 1944 U358 &
3t v faw afafae, 11994 i awr 86 % st Reiafla sore o W & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

@ FIEROT e § T TeerT Toll A AT o, Feehiel FeUIGeT Qeeh U JaTahe e ~Iraferensor i Rl e, de sedles o
2, R F. TH, 75 Reeh), A1 1 Ieh wRw 1

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) 3U(FT IRTHE 1(a) H FAC 70 3V & rerar A5 Tl arfer WA oF, FE eI Yo U9 Jara ey SarantERor
(Rreee)r aRRew erlrer e, el aw, SgaTe siae raat JEHeTaiG- 3¢oored Y el AT I/

To the West regional bench of Cystoms, Excise & Service Tax Appellate Tribun CESTAT) at, 2=¢ Floor,
B%aumah Bhawan, Asarwa Ahmedabad-3800161in case of appeals othglPthan as menuaéln(ed in pa.rzal— 1{a) above

(ii) HTRAI AR & HE I T et & FHT Sl 3e1e 3o (ardien)fraammaedt, 2001, % T 6 & siceta eiRa
R a1 YT EA-3 Y T wferalt 3 oot e STt ST | go1al @ ot 8 w9 U UTY 5 W1, STgT 3G, [ B ALT et B FfeT
g 3R AT I A, TV 5 AR AT IEW FH,5 A FIC AT 50 A FIC T HYAT 50 g w90 F 0w § A A 1,000
¥9d, 5,000/- ¥9% 3r2r@r 10,000/ - 393 F AU o7 Yo $ 9y Fowar w1 PN o o7 spraw, Feia el
FATIIRFOT Y IRAT & ETaah TR 3 o117 & iy s wrdiorereh 3 & o Gy Ty 3WITehel o 31U G@RT 13921 ST 1RV |
a0 g19e 7 $79TcTIeT, e Y 39 o F e AR St W el sranRentor S et R § | T 3eRT (R HIE)

& fore smdes-us & @1 500/- 39T &7 e o s Far g i/
Th to the Appellate Tribunal shall be filed i licate in form EA-3 i der Rule 6 of
e R R R RGU S et R R Wb s S
3ccompame(§l . by  a fee _of _ Rs. 1,000/- Rs. é)OO /= Rs.10,000/-  where , amount _ of
tydemand/ mtereas}_{ penalty/refund is xﬂ)tq 5 Lac.,'5 Lac to 30 Lad and above 50’ Lac respectively in the form
of cro bank draft in favgur of Asst. Registrar of bra}ntgh of any nommgteg public sect%( gank of the place
where the bench of any nominated public s€ctor bank of the fplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -

B) HUENT FTATTAIOT & THET Hdrer, Tae 3fQae, 1994 & ar 86(1) F Iaai Jar award, 1994, % @ae 9(1) Fagd
feiRa 99 S.7.-5 & TR wforat & $r 5w wdel vd 3w forw 3o & ey e $ T &), 36 uiy A ¥ goee Sy
3= & e ufd yAiong gl Tife) 3R oo O T @ 7 vE oY & Or, SigT Qaret @ Jlar | sarer Sy Afer R F9mar war
SHIS,FIC S TG 9T 3HH F9,5 R TIT AT 50 AE IIT 7 31 50 g 39¢ F #10 § Y swover: 1,000/~ 39, 5,000/
¥ 37T 10,000,/ - T2 7 AR ST o<k iy Wik Heroot Y| AU ek 1 ST, Haftra srdrefray saranfesstor r e
& Hera VAR & A1 A Tall o7t ardfoterss &1y & $ 2@y oy Ya@ifha 8% gitke SR RHaT 1Al 91T | Ha e 3re &
ST, e Y 3 AET A Bl AT 18T HE O 7Tl ~Aranea{or i e Rea § | Fer 3mewr (R AHN) F v smde-
I & W 500/- FUT F1 GRS Qe ST =T g 1/
i T i ibunal Shall be filed
I gazaeabnde SRt l) of Seedon 89 Sl MRS i siate Ameeltle IR Shelkhe e
accompanied by a _copy of the order a%pealed against (one of whic all be certified co; g‘ and _ should_be
accom ed by a feesof Rs. 1000/- where the amount of service tax & interest deexgande penalty levied of
-8  Re 5000 where The amotnt o gervice fox & mpterce? demanded & penald Teviel 13 more
SO Eibé%lagt‘ilg : pser;DallltyIig\trieec)lc ok ltﬂ\)ﬁan fakhs russl:'>ete§f %;nthlgw e OF crossed bank draft in Tavour of the

d S 1
“*-Agsistant Registr f the bench of nominated Public Sec of the place where the bench of Tribunal is
st ‘Slsted‘—. / nglic%rtign m%dg?or grant of stay sh};ﬁ be accompanied by a feep of Rs.500/-.
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et 3T, 1994 Y 4T 86 9 IU-URTH (2) TF (2A) & Hadia gof 1 a1 3y, Aara Faware, 1994, & &g 9(2)
T 9(2A) ¥ e PR YOA S.T.-7 & 1 o TEE T 3HH WY YT, Ferd 3G Yob HYaT IS (), FT
mgmm%%rﬁqﬁﬁmﬁ(mﬁmﬁmmm 3R g SR WEIIe HIgerer Frgar
S, 31 S R Ha, T I w2 RSO Y ST Got e 1 T 3% ATt I S e o T Wew
AT g
bre A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order

apg
rescribed under Rule 9 (2) & ]
gf Commissioner Central( %xcise or Commissioner, Central Excise (Appeals) (one of which shall be'a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT ook, PRI IeUTG Yo T FATRT el aoT (Fe) & iy el o ArTel F el 3earg Yok A 1944
1 a7 35TF & e, o # A 3REE, 1994 F uwr 83 & 3iaid Yo F o AR Y 1 ¢, 39 ey F 9f
mmﬁmmmmg@v@amméﬁo w%era(m%),aamwmﬁaﬁaamaﬁm,aﬁ
Sl ST IR &, 3T ST Rl ST, 32T 36 T 3fevster o1t o ot el TRy S TRY e hits 9 4 it

5 . . .
a T 3G Yo T YT & Faaie “AleT Bw 71T Yo A et e §
@ urg 11 & JAafa e
(i) YA FAT T oAl 375 I WA .
(i) TeTdT ST ATl & e 6 & 3iTd & @
- aud 9 W 30 U ¥ waue A (@ 2) ¥RFTE 2014 F 3wer § o3 el ardelr wited & waer
framrelier TyeTe 319 vd 3rdier i AR et/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 82 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lymer;t of 10% of the dutg demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Sectioni 11 D:
i} amount of erroneous Cenvat Credit taken;
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules L
- provided further that the provisions of this Sectiont shall not ;agpl}g to the stay agphcatlon and appeals
e

pending before any appellate authority prior to the commencement of inance (No.2) Act, 2014.

R TAFR FIYANEOT 3TIee :
Revision application to Government of India: . .
T T T JAIETORTEH A TR AAC 3, FAT 3c91g Yo HRea,1994 Y URT 35EE & FYANIS & Heasray

T, 9RT TR, TANETOT 3desT SHTS, 3 FaTer, Torea AT, e 3, Siaer 17 $1a, THe A1, 7% Red- 110001,

ﬁ 2
Tr_re,wsmn aJ pght'ciaéon lies to the Under Secretau'%,l to the Government of India, Revision Application Unit,
Mmlst[iy of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New De]lg~
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:

i A F el T & AR A, JE geee e Ao B R FREE @ 5K I8 & R & el ar Rl 3
wﬁmmﬁrﬁr@mf@ $ER I[E TR & ST, AT Y 3R 7[8 7 7 HEROT A A & FHTHOT & R,
%’%@Z‘E‘iﬁ %@ﬁ%ﬁs, s m@m% transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

SN ¥ e e g a1 849 ) vy a8 T & Rfaeior F wged et A R a8 78 S0 3aE o g (Rde) &
ool &, T HT P a1 fod) wse I AT & Frta Fr i )/

In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the ma?xufacmre o?th% goods}g?mch are exgorted t%y any counugry or territory outside India.

I‘élﬁcase ofﬂ\g?gdag e)cr;orteI o@dﬁdﬁ%’oﬁ ﬁmﬁ’man, mmm%ént of duty.

FRARGA 3 & 3cUTEH Yoo & STIIAT & [T il 3L HIIE IH JTANIH vd 3u Rffie wrauri & dea A H o § IR
T IR A I () F G@aT 3 HAREA (T, 2),1998 B TRy 109 F gaRy e 1 918 A 3rerar FATATRAY 0w A

Ty o lhowet s il sowants pp of e gy s proch s e priiegs
s Act or the'Ru re T SuC s passe e ‘Commissione; e
date appointed under Sec. 109 o% the Finance {No.2) Act, %998. v T (Appeals) on o ater, the

SRIFT NG B & T 9T HGAT EA-8 H, S Il FoirT 3e16e o (3rdren)oraranngel), 2001, & 3997 9 & 3iger Rfafgse
¥, = e F EINOT & 3 FE F AT F AR TR | IR IS F W HIT AL T YT A B &Y WA FAIA
SN TR W € 3 SeaE Yo HATE, 1944 FURT 35-EE % ded UIRe e 1 el & W %Al W TR-6

qﬁmaﬁraﬁga@g ) )
e above apPhca on !a{l be made in d%plica‘{ﬁm Form No. EA-8 as specified under Rule, 9 of Central Excise
Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed a st 1s
communicated and shall be accompanied by two copies each cf the OIQ and Order-In-Ap eaP 1t shoulgéxﬁjso be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

QASNEIOT JHTdE & [GEULGH 3rgraatt
agrwmww% mmmamzow-ﬂsp%mmmmmwmm@ma

ﬂf@ 1000 -/ 1 ST ml
€ Tevisi 1eati anied b f f Rs. 200/- the am i i
£ O D o A D ot O R Aok pupiere the amount involved in Rupees One

fE 2w 3R & 5 T MW T AN & A TS Hef 322 & Tav Yo H1 379707, 3997 &9 @ o oien aiied ) sgazg
Faa sﬂﬁ%ﬁ?@ﬁﬁwﬁ%ﬁvwﬁﬁ%mmﬁmﬁmmﬁmmﬁmaﬁgm

Cglma%'f /In c<1:ase, if the or%er sc%v%ra; giaitliov.éhsm.}mlzerﬂsl of g}rlder- in Origiﬁal, fetﬁ fOz eacllll O.I.’(If‘). t?hmallld be paid in
¢ aforesaid manner, not withs e fact that o t t Tri
application to the Central Govt. As the c?ise may be, is ﬁlleg ton gvg%) gmip%oriaewogﬁeif ggcxsxﬁg‘f?% lolgkh?eg%ef

TN FARIET Yook FATETH, 1975, & Hogaell-1  3TaN FpT 3 Ta T T Y 9fed R/ iR 6.50 w92 &

el
ATy arﬁ ﬁﬁz& 4T gﬁn /
One copy? of applicatio orm. as_the case may be, and the order of th judicati i
court fgeyastam%pof Rs.6.50 as prescribed under Sc%edule-l in t?:r%useof %he go%ﬂuFegafg’gl 81%%1}%stg1§§nage?far &

AT Y, T 3ciG Yoo UF Jara FTT =Rt (74 fafs) Prawmeadh, 1982 7 aftle vd 3w Gefeud Al

X&hﬁ FI gy 1 30y N ey el T ST 2
ention 1s also mvited to the rule thi d t{th 1 i i i
g S o ased fo e (Prosé gg{fuggn leg’se1 5%12 er related matters contained in the Customs, Excise

3o Jrdeha MIUERY Il Gl ot ¥ et samas, Rwqe 3R Tl wawet & e, sdonedf Remi deae
PP S BOniR T B TR LA fatest rovisions relating to filing of appeal to the higher appellate authority, the

appellant may refer to the Departmental website www.c €C.gov.In.

eé{ under sub section é%% and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as ,
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that “the provisions of the Central Excise Act also constitute “law” within the
meaning of Article 265 and any collection or retention of tax in accordance or
pursuant to the said provisions is collection or retention under “the authority of

law” within the meaning of the said Article”.

10. Having examined various decided cases and the submissions of both the

sides, we are of the considered view that a claim for refund of service tax is

governed by the provision of Section 11B for period of limitation. The statutory

time limit cannot be extended by any authority, held by the Apex Court.”

(Emphasis supplied)

9.2. | also rely on the Order passed by the Hon’ble CESTAT, New Delhi passed
in the case of Hot Spot Color Lab reported as 2017 (49) S.T.R. 420 (Tri. - Del.),
wherein it has been held that
“6. The appellants kept quiet for a period of three years and it is only after the
Supreme Court’s decision in other assessee’s case laying down that the value of
the materials is not required to be added in the value of the services, was passed,
the appellant approached the Revenue for refund of the excess amount deposited
by them. However, by that time a period of three years had already lapsed. When
the assessee at the time of deposit of the dues never contested the same and
deposited the same as service tax under the accounting head of service tax, it has
to be considered that the appellant agreed with the view of the audit, accepted
their liability and deposited the service tax, without contesting the same. It is not
(9 the appellant’s case that the said service tax was deposited with a protest to the
Revenue’s stand. If that be so, the payments made by the appellant has to be

considered as service tax payment and not as deposit.

7. Having held that the payments made by the appellant were on account of

differential amount of service tax and was not mere deposit during the period of

investigation, the provisions of Section 11B would admittedly apply. As per the

said provisions, the refund can be staked only within the period of one year from

the relevant date. The authorities working under the said act are bound by the

provisions of the act, and cannot travel beyond Section 11B. The appellants claim

for refund was based upon the declaration of law by the Hon’ble Supreme Court

in the case of other assessee and not in appellants own case. As such the same was

not arising as a consequence of any higher appellate order passed in the said

.. Asgessee’s case.

S
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8. The refund claim having been admittedly filed after a period of one year from
the date of payment of the same, stands rightly rejected by the authorities below
on the ground of limitation. I find no infirmity in the views adopted by the lower

authorities. Accordingly, the impugned orders are upheld and appeal is rejected.”

(Emphasis supplied)

10. | have examined the case laws of 3E infotech - 2018 (18) G.S.T.L. 410
(Mad.), Sujaya Dalva - 2019 (28) GSTL 196 (Kar.), KVR Construction - 2012 (26)
S.T.R. 195 (Kar.) etc relied upon by the Appellant_. | find that said decisions have
been rendered by the Hon’ble High Courts by invoking powers vested under
Article 226 of the Constitution of India in writ jurisdiction whereas this appellate
authority is a creature of statute and has to function within the ambit of the
statute which has created it and cannot assume powers and jurisdictions of
constitutional courts such as the Hon’ble High Court. I, therefore, cannot condone
delay in filing refund application, ignoring the limitation prescribed under Section
11B of the Central Excise Act, 1944.

11.  Regarding reliance placed by the Appellants on the orders passed by the
Hon’ble Tribunal in the case of Shankar Ramchandra Auctioneers- 2010 (19) STR
222 (T) and Jubilant Enterprises P. Ltd. - 2014 (35) STR 430 (T), | find that both
orders were passed by single member bench. However, order passed by the Larger
Bench of the Hon’ble CESTAT, Chandigarh in the case of Veer Overseas Ltd.

reproduced supra will prevail over relied upon case laws.

12. In view of above, | hold that the refund claims filed beyond limitation
prescribed under Section 11B ibid are not maintainable and correctly rejected by
the refund sanctioning authority as barred by limitation. Since, the refund claims
are not sustainable on limitation, | do not find it necessary to examine merits of

the appeals.

13. | uphold the impugned orders and reject both the appeals filed by the
Appellants.

14.  rNARAIT GIRT gof I 318 TP T FATERT IR alreh I R Sar &

14.  The appeals filed by the appellants are disposed off as above.

@&M\/ %\W
(GOPI NA H)')’
AT Commlssmner(Appeals)‘
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Appeal No. V2/63/GDM/2018-19
Appeal Filed by M/s. Shree Enterprise

:: ORDER-IN-APPEAL ::

- M/s. Shree Enterprise, 3™ Floor, Raghav Daﬁshan, Prasadi Plot, Sanskar Nagar,
Bhuj-Kutch (hereinafter referred to as ‘Appellant’) Has filed the present appeal against
Order-In-Original No. 08/Asstt.Commr/2018 dated i;22.10.2018 (hereinafter referred to
as ‘the impugned order’), passed by the Assistant Commissioner, CGST Division, Bhuj
— Kutch (hereinafter referred to as “the adjudicating authority”).

2. The brief facts of the case are that during investigation carried out against the
Appellant, it was revealed that the appellant had rendered services under the category
of ‘Supply of Tangible Goods Service’, ‘Mining of Mineral, Oil or Gas Services’ and
‘Transport of goods by Road Service’ during the year 2011-12 but had failed to

discharge service tax.

2.1 Therefore, a Show Cause Notice No. IV/06-06/CEP/KUTCH/2015-16 dated
07.12.2017 was issued to them and the proceedings were finalized by the adjudicating
authority vide Order-in-Original No. 08/Asstt.Commr/2018 dated 22.10.2018 wherein
demand of Service Tax of Rs. 7,55,540/- was confirmed with interest Under Section 75
of the Finance Act, 1994, Penalty of Rs. 2000/- under Section 77 and penalty amount of
Rs. 7,55,540/- under Section 78 of the Finance Act, 1994 was imposed.

3. Aggrieved, the appellant preferred the present appeal, inferalia, on the

following grounds:

(i) The Adjudicating Authority has erred in laws as well as on fact by not
considering the services provided during F.Y. 2011-12 amounting to
Rs. 80,90,875/- as exempted services. . Therefore, the . liability of
Service Tax computed on reverse calculation basis of Rs. 7,55,540/- is
liable to deleted.

(i)  The Show Cause Notice is time barred and invalid, therefore the order
of the adjudicating authority is liable to be quashed.

(i)  There is no single ingredient present to conclude that the noticee has
not disclosed, suppressed, willfully acted to provide any information
called for. Therefore, the adjudicating authority has erred in law as well
as on fact in imposing penalty of Rs. 7,55,540/- under Section 78 of
the Finance Act, 1994. The Penaity imposed is liable to be deleted.

4. Personal hearing in the matter was fixed on 02.01.2020, the appellant vide their
letter dated 01.01.2020 submitted that they do not wish to avail opportunity of personal

hggﬂ_@_g and they solely rely on their written submission and requested to consider their

: f[\‘wittén”f_léﬁbmission and allow the appeal on merit. a/
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'4.1 The appellant vide letter dated 01.01.2020 has submitted further written’

submissions, interalia, as under:

(i)

(i)

(iii)

The adjudicating authority has erred in laws as well as on fact by not
considering the services provided during financial year 2011-12 as
exempted services. Prior to Finance Act, 2012 i.e. up to 30.06.2012,
emphasis was mainly on classification of composite services i.e. services
where more than one services provided and which cannot be classified on
the basis of specific description of taxable services. Appellant was
providing services of composite services which includes excavation and
transportation of overburden. Considering the cost and charge attributable
to activities of excavation and transportation, the portion of transportation
was compared to excavation. The transportation charges per trip was
below Rs. 1500/- (exemption limit); appellant was under bonafide belief
that services provided by them are exempted services and not liable to
service tax and therefore they have not charged service tax on their bills
and same income declared by them as exempted services in their Service
Tax returns.

The SCN is time barred and invalid as the same is failed to invoke the
proviso to Section 73(1) of the Act and the scope of the SCN has to be
taken as limited to the main portion of Section 73(1), as the ST-3 return for
annexure containing details of liability or otherwise for financial year was
filed on 13.12.2012. On the basis of above, Section 73(1) can not be
invoked for the financial year 2011-12; hence the Show Cause Notice is
time barred. |

There is no single ingredient present to conclude that the noticee has not
disclosed, suppressed, willfully acted to provide any information called for;
therefore the Adjudicating authority has erred in law as well as on fact in
imposing penalty under Section 78 of the Finance Act; as the appellant
was undér bonafide belief that services provide by them is exempted from
the purview of service tax and appellant has not charged service tax in
their invoices and they have also shown the same in their service tax

return as exempted services.

5. I have carefully gone through the facts of the case, the impugned order, the

appeal memorandum and the written submission made by the appeliant. The issue to

be decided in the present case is as to whether the determination of Service Tax liability

k(\

JImposition of penalty under various section is legally sustainable?

o

W
9

O
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(ii) in a case where the service tax is provisionally assessed under this Chapter
or the rules made there under, the date of adjustment of the service tax after the
final assessment thereof:

(iii) in a case where any sum, relating to service tax, has emoneously been

refunded, the date of such refund.]

6.1 From the above, it is clear that in case of fraud or; collusion; or willful mis-
statement; or suppression of facts; or contravention of any of the provisions of the
Chapter V or of the rules made thereunder with intent to evade payment of service tax;
the service tax demand can be raised for five years from relevant date. in present case
the non-payment of service tax by the Appellant was unearthed during investigation
undertaken. Had there been no investigation of the records of the Appellant, the non-
payment of service tax by the Appeilant would have gone unnoticed. So, there was

suppression of facts and extended period of limitation was rightly invoked in the show

cause notice and impugned order.

7. Further | find that, appellant has claimed that in bonafide belief, they have not
charged service tax in their bills raised to their service recipients as the service
provided by them is exempted from the purview of service tax and they have
declared service as exempted service in the ST-3 returns filed by them and
adjudicating authority has erred in laws as well as on fact by not considering the
services provided during Financial Year 2011-12 amounting to Rs. 80,90,875/- as
exempted service. | find that such argument is not tenable in the legal position.
Service tax is indirect levy where the person liable to pay service tax may collect the

@ tax from service recipient for discharging the responsibility casted on him, there is no
relief if they do not collect the tax from service recipient.

7.1 From the impugned order, it is clear that appellant has not disputed and
shown willingness to pay his service tax liabilities amounting to Rs. 7,55,540/- for the

financial year 2011-12 and willingly paid the same with interest and penalty.

8. Regarding penalty imposed under Section 78 of the Act, I find that nonpayment
of service tax by the Appellant was unearthed during investigation. Had there been no
investigation of the Appellant, the non-payment of service tax by the Appellant would
have gone unnoticed. So, there was suppression of facts and extended period of
limitation was rightly invoked in the impugned order. Since the Appellant suppressed the
facts of non-payment of Service Tax, penalty under Section 78 of the Act is mandatory
Agi‘ﬁas_&been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning &
‘Weavjng Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there
| are iné?éiiients for invoking extended period of limitation for demand of duty, imposition

.
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6. I find that appellant has claimed that show cause notice is time barred, for the
same | would like to examine Section 73 in respect of recovery of service tax not levied
or paid or short-levied or short-paid or erroneously refunded which reads as under:

SECTION 73. Recovery of service tax not levied or paid or short-levied or short-paid or
erroneously refunded. —

(1) Where any service tak has not been levied or paid or has been short-levied or
short-paid or erroneously refunded, Central Excise Officer may, within thirty
months from the relevant date, serve notice on the person chargeable with the
service tax which has not been levied dr paid or which has been short-levied or
short-paid or the person to whom such tax refund has erroneously been made,
requiring him to show cause why he should not pay the amount specified in the
notice:

Q Provided that where any service tax has not been levied or paid or has been
short-levied or short-paid or erroneously refunded by reason of —
. . (a) fraud; or
(b) collusion; or
(c) wilful mis-statement; or
(d) suppression of facts; or
(e) contravention of ahy of the provisions of this Chapter or of the rules made

thereunder with intent to evade payment of service tax,

by the person chargeable with the service tax or his agent, the provisions of this
sub-section shall have effect, as if, for the words “thirty months”, the words “five
years” had been substituted.

(2) ..

(3) ..

(4) ..

(5) ..

(6) For the pufposes of this section, ‘relevant date” means, — (i) in the case of
taxable service in respect of which service tax has not been levied or paid or has
been short-levied or short-paid —

‘(a) where under the rules made under this Chapter, a periodical return,showing
particulars of service tax paid during the period to which the said retumn relates, is
to be filed by an assessee, the date on which such retumn is so filed;

(b) where no periodical retum as aforesaid is filed; the last date on which such

: retum is to be filed under the said rules;
(c)" nq any other case, the date on which the service tax is to be paid under this

Chapter or the rules made thereunder; _ q/

i
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., of penalty under Section 11AC is mandatory. The ratio of the said judgment applies to

the facts of the present case. I, therefore, upliold penalty as proposed by the
adjudicating authority.

9. Therefore, considering the facts and circumstances cof the case, | uphoid the

impugned order and reject the appeai.

g0 IiieTehdl CERT gof T IS AT & AIERT IRad iy & B s g,

10.  The appeal filed by the appellant stands disposei of in above terms.

Attested

‘ Y
oo "
oS W
(S.D Sheth) (Gopi Nath) ©
Superintendent - Commissioner (Appeals)
By R.P.AD.
To,

M/s. Shree Enterprise,

31 Fioor, Raghav Darshan,
Prasadi Plot, Sanskar Nagar,
Bhuj-Kutch

Copy to:

1. The Principal Chief Commissione:, GST & Central Excise, Ahmedabzs Zone,
Ahmedabad.

2. The Commissioner, GST & Central =xcise, Kutch Commissionerate, Gardhidham -
Kutch. _

3. The Assistant Commissioner, GST & Zentral Excise Division, Bhuj — Kutch.

4. Guard File.
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