
::ii'iqcf (3i'ftv*r) T qielq va T c,o-cki c'ii T:: 

0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE 

cIc44 RLT t!T t 1f / 2' Floor, GST Bhavan 

i ct'I fldl 'os / Race Course Ring Road 

,ti,,icik / Rajkot —360 001  

Tele Fax No. 0281 — 2477952I2441142Emai1: cexappea1srajkotgmaiI.com   

(1k.d .gr.4,a1'(I  
34t / 'OIQi4l/ 

Appeal /File No. 

V2/42 & 43/GDMI2O19 

I 
0.1.0. No. 

2OIDC/MUNDRAI2OI8-19 
21/DCIMUNDRAI2O18-19 

   

Date 
31-01-2019 
08-02-2019 

31tf 31Tr ii(0rder.In-Appea1 No.): 

KCH-EXC US-.000-APP-004-TO-005-2020 

3tr1Iic1.,  / 

Date of Order: 08.01.2020 
 ri/ 

Date of issue: 
08.01.2020 

ftftfrnir, (.3tn, I,tcb 1Trq1fa I 

Passed by ShrL Gopi Nath, Comm shiner (Appeals), Rajkot 

T 3T3Ttd/ 1'td 3Tr/ 3qTti rTW3h-cf, 3c'lI, va.oi't, 

iq,'k/ I1dI'(/ 1IoH.l3 Ii I 

Arising out of above mentioned 010 issued by Additional/JoinUDeputy/Assistant Commissioner, Central Excise/ST 

/ GST, 

Rajkot / Jamnagar / Gnxidhidham 

Ef &ok) TtAt1T /Name & Address of theAppellant&Respondent 

Shiv LogistieaOfflce No.66, Shakti Shopping Centre, Shakti Nagar, Mundra, Kutch 

3tTT(3T) cçj 3 j4lqcf i1Yt1t/ l urTraT3RN 51cl,dJ I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) 4fq ul  elo1 *1)-ii ' - 4 34l.1 1e'4i TI5 3itZl  *r 1)w tfl, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) 'l'ici q?tt 1(a) 6l C1Ik 1V 3ft1tfr E 3fflT tw fl* 34rt 'thou ic'Ik 1c4 T' T5t 3T .4NlI"t'l 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CSTAT) at, Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016m case of appeals other than as mentioned m para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicat in fonrri EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accorp,pamed against one wTtnch at least should be 
accompanied, by a fee of Rs. 1 000/- Rs.t5000/-, Rs.10,000/- where, amount of 
diitydemand/mterestJpenalty/refl.jnd is upto 5 Lac. 5 Lac to 50 Lac and above 50 lac respectively Efi fhe form 
01 crossed bank dran in favou.r 01 Asst. Registrar ol branch of any nominated public sector bank ox tt'ie place 
where the bench of any nominated public sector bank of the ,,place whe5e the bench of the Tribunal is situated. 
Application made for grant of stay snail be accompanied by a tee of Rs. 500/- 
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'.'-The appeal under sub section (1) of Secfio 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed -' vi quauruphcate in Form S.T.5 as prescribed under Rule 9(1J of the ervlce lax Rules, 1994, and Shall be 
_-- adçompanied by a copy of the order appealed against (one 01 which shall be certified copy) and should be 

' aqec,ppamed by a fees of Rs. 1000/- where the amount of service tax & interest demanded penalty levied of 
'Ra' Lakhs or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
tnant five lakhs but not, exceeding Rs. Fiflr Lakhs, Rs. 10,000/- where the amount of service tax & interest 
cfvftMided & penalty levied is morç than lifty Lakhs rupees, in the fQrm of crossçd bank draft in favour of the 
Arant Regisl:rar of the bench 01 nominated Public hector Bank 01 the place where the bench of Tribunal is 
si)4ld. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section 121 and (2A) of tha section 36 thc Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Cenli:al Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the CoTnmlsslonerauthorizlng the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to tile the nopeni before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 35Fof the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D: 

Ui) 
amount of erroneous Cenvat Credit taken; 
amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not appl to the stay application and appeals 
pending before any appellate authority prior to the commeniement of the inance (No.2) ct, 2014. 

1('I1wi 3II4.i: 
Revision al)plicatlon to Government of India: 

r 3TT q avriifr 1i  -. gtr m 3'I1,1994 t VfZT 35EE 
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/ 
A revision aoplication lies to the Under Secretirv. to LIe Government of India Revision Application Unit, 
Ministry of Finance Deoartment of Revenue 4th 'Floor Jeevan Deep Building, Prliament Street, New Dethi-
1 i000r under Section 35E of the CEA 194i in resoecf of the following case, governed by first proviso to sub-
section ti) of Section-35B ibid: 

iI?, IT 1ct,1Io1 i 'wic , ,i i'S'l itc't t ?is  4'gg a  t  rtiji r 
'bftlsttT   tI i4i -tH1"i Z1T, rt TFT i.i. -q"t'Ji i  
IZ,   T   cI/ 
In case of any loss of goos, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from one warehouse to another during th.e course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) i 
1Id1( ', fl GHl't 1*)     I I 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exriorted  to any country or territory outside India. 

(iii) r r'rrnrf  ttt   rrzrri / 
In case ofoods e'kported outside India export to Nep'1 or Bhutan, without payment of duty. 

(iv) i- t gy rr Ii miit i  

(3ff) ctI'U 1i   (rf. 2)1998 *r .&r 109 CII fc1 I$3TT I4l 

iftii  1VI/ 
Credit of any duty allowed to be uti1i7ed towards payixirit of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is nassed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act. T993. 

i'iI'tci 3TT *F t *t4I EA-8 ', l l c4t (3 )Ia-llcte?L2001, t IT 9 t 3T9r 
3flr1u 3 i 3T9t1T.rt' 
TVI T ticiic aimi, 1944 r m35-EE *cic1 lo1uiId 31tWT 

'tTR-6 1etdc1 *t,'ii TVI I 
The above aP?lication shall be made in diplicate in Form No. EA-8 as specified under Rule 9 of central lxcie 
(Appeals). Ru es, 2001 within 3 months trom the date on which the order sought to be 'appeaied against is 
communicated and shall be accompanied b.y two, copies each of the 010 and Order-In-Apeai. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescn ed under Section 35- 
liE of CEA, 1944, under Major Head of Account. 

1iI 
1I jdo q,a1 c'Ns1 200/- llP'T 1V31 Ilcdt elH9 

Itk"e) 1000 -/rWS1l1VI 
The revision annlieation shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount in9o1ved is more than Rupees One Lac. 

i1?. 3TT * r 3mft i itr 't R 3Tr t lv t 17F1, .jki r .tiii 'n1'i r 

6 l4 (t IIT t  f  I5JTI 3Tt iii1°i t tf 3T4t tT tI 4'I'& t 3UT 

1u 1IcjI I / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one apeal. to t4ie Apellant ribunal or the 
one application to the Centra] Govt. As the case may be, is filled to avoi scriptoria wor if excising Rs. 1 lakh 
fee ofRs. 100/- for each. 

iftiic tc 3lZT', 1975, 3-I 3 TTak1 

Itef  i '€ITII / 
One copy of application or 0.1.0. as the case may be and the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc'hedi,ile-I in terms of the Court Fee Act, i975, as amended. 

Tr 5iZ' .jc-'m, rc tnt .1oi't 3Tz?t1' T11arUr (r fIl) iiicte1I, 1982 t 3j'Zt *I4cf Jltole4l 

t .t11c1 ct, aic  t3 tA4toi 3I1d 1II T1iTj / 
- Attention is also invited to the rules coverir these and othe e1a1  ed matters contained in the Customs Excise 

and Service Appellate Tribunal (Procedure .ules, 1982. 
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'.,\ www.cbec.ov.in  t i'tl I / 
'"-'

'or the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 

/ * 7 \, ppellant may re1er to the Departmental website www.coec.gov.in. 
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Appeal No: V2142 & 43/GDM/2019 

:: ORDER-IN-APPEAL::  

M/s Shiv Logistics, Mundra (hereinafter referred to as "AppeUant") has 

filed AppeaL Nos. V2/42 a 43/GDM/2019 against Orders-in-Original as detailed in 

the Table below (hereinafter referred to as 'impugned orders') passed by the 

Deputy Commissioner, CGST Division, Mundra (hereinafter referred to as 

'adjudicating authority'): - 

SI. 
No. 

Appeal No. Order-in-Original No. & 
Date 

Service Tax 
involved (Rs.) 

1 42/GDM/2019 20/DC/Mundra/2018-19 
Dated 31.1.2019 

35,06,176/- 

2 43/GDM/2019 21/DC/Mundra/2018-19 
dated 8.2.2019 

37,71,890/- 

1.1 Since issue invoLved in above appeals is common, I take up both the 

appeals together for decision vide this common order. 

2. The brief facts of the case are that during audit of the records of the 

Appellant, it was found that the appeLLant had not paid service tax in respect of 

'Cargo HandLing Service' provided by them during the period from April, 2013 to 

September, 2016 for handling agriculture produce viz, dry peas, green peas, 

yellow peas, chick peas and lentils; that the Appellant had wrongly availed 

exemption under negative list by classifying the said goods as agriculture 

produce. 

2.1 Show Cause Notices for the period from ApriL-13 to March-2015 and for 

the subsequent period from ApriL-201 5 to September-201 6 were issued to the 

AppelLant calling them to show cause as to why service tax of Rs.37,71 ,890/- a 

Rs. 35,06,176/- respectively, should not be demanded under Section 73 of the 

Finance Act, 1994 (hereinafter referred to as 'Act') along with interest under 

Section 75 and proposing penalty under Sections 76 and 78 of the Act. 

2.2 The above Show Cause Notices were adjudicated by the adjudicating 

authority vide the impugned orders who held that, 

(I) dry peas, green peas, yellow peas, chick peas and lentils etc were 

subjected to process of cLeaning, de-hulling/decortications, drying, polishing etc 

and hence, the same were not covered under the definition of 'agriculture 

produce' under Section 65B(5) of the Act and consequently the services were not 

covered under clause d(v) of Section 66D of the Act and the Appellant was Liable 
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to pay service tax under cargo handling service; 

(ii) the Appellant had not foLLowed the procedure prescribed under 

Notification No. 40/2012-ST dated 20.6.2012 for availing ab initio exemption in 

respect of services rendered to SEZ unit which were wholly consumed within 

SEZ. 

2.3 The adjudicating authority confirmed service tax demand along with 

interest and imposed penaLty of Rs. 3,50,617/- under Section 76 of the Act and 

penalty of Rs. 37,71,890!- under Section 78 ibid. 

3. Aggrieved, the appellant preferred the instant appeals, inter-alia, on the 

various grounds as under: 

(i) That the amount charged for providing cargo handling services is 

exempted as the services were provided to the Adani Port & SEZ Ltd meant for 

export; that as per the definition of cargo handling service prescribed under 

Section 65(23) of the Act, it does not include handling of export cargo; that the 

same view has also been taken by the Board in the instruction issued vide letter 

F.No. B11/1/2002-TRU dated 01.08.2002; that the said instruction also states 

exemption of cargo handling service provided for handling agriculture produce 

meant for export purpose. 

(ii) That under negative list regime of service tax after 01.07.2012, loading 

and unloading of agriculture produce is exempted vide clause d(v) of Section 

66D of the Act; that Board vide instruction No. Bi 1/1/2002-TRU dated 1.8.2002 

has clarified that cargo handling service used in relation to export cargo is 

excluded from tax net. 

(iii) That they also provided services of transportation of goods, hiring of 

motor vehicles and supply of water to M/s Vijay Tanks and Vessels Pvt Ltd, who 

is located at Mundra Port & SEZ and the said services were whoLLy consumed 

within SEZ area and therefore exempted from paying service tax in terms of 

Place of Provision of Services Rules, 2012; that the said services were ab initio 

exempted in terms of Notification No. 40/2012-ST dated 20.6.2012, as amended. 

4. In hearing, Shri R. Subramanya, Advocate, appeared on behaLf of the 

Appellant and reiterated the submissions of appeal memo for consideration. 
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Appeal No: V2142 a 43/GDM/2019 

5 

5. I have carefuLly gone through the facts of the case, the impugned orders, 

both appeaL memorandum and submissions made by the appellant at the time of 

hearing. The issue to be decided in the present appeals is whether the impugned 

orders confirming service tax demand under 'Cargo Handling Service' and 

imposing penalty under Sections 76 and 78 of the Act is correct, Legal and proper 

or not. 

6. On going through the records, I find that the AppeLLant had provided 

Cargo Handling Service to M/s Adani Port and SEZ Ltd for export of various 

agricuLture produce. The adjudicating authority found that dry peas, green peas, 

chick peas, lentils etc were subjected to process and hence, cannot be 

considered as agriculture produce and therefore services provided with 

reference to said produce were not covered in negative List under Section 66D of 

the Act and the AppeLLant was LiabLe to pay service tax under 'Cargo Handling 

Service'. On the other hand the Appellant argued that definition of cargo 

handling service prescribed under Section 65(23) of the Act, does not include 

handling of export cargo; that Loading and unloading of agriculture produce is 

exempted vide clause d(v) of Section 66D of the Act. 

7. I find that it is pertinent to examine the definition of term 'Cargo 

Handling Service' as given under Section 65(23) of the Act as under: 

"(23) "cargo handling service" means loading, unloading, packing or unpacking 
of cargo and includes, — 

(a) cargo handling services provided for freight in special containers or for 
non-containerised freight, services provided by a container freight terminal or 
any other freight terminal, for all modes of transport, and cargo handling 
service incidental to freight; and 

(b) service of packing together with transportation of cargo or goods, with or 
without one or more of other services like loading, unloading, unpacking, 

but does not include, handling of export cargo or passenger baggage or mere 
transportation of goods;" 

(Emphasis supplied) 

7.1 I find that definition of 'Cargo Handling Service' supra specifically 

excludes handling of export cargo. In the present case, it is not under dispute 

that the AppelLant had rendered Cargo HandLing Service for export of agricultUre 

produce. Since, the services were rendered for handling of export cargo, the 

is not Liable to pay service tax on the said services. I, therefore, set 

7 ./ - - a'e the confirmation of Service Tax demand and penalty imposed under 
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Sections 76 and 78 of the Act in respect of cargo handling services rendered by 

the Appellant. 

8. P find that the adjudicating authority denied the ab initio exemption from 

payment of service tax under Notification No. 40/2012-ST dated 20.6.2012 in 

respect of services rendered to M/s Vijay Tank and Vessels Pvt Ltd on the ground 

that the Appellant had not followed procedure prescribed in notification supra. I 

find that stand taken by the adjudicating authority is contrary to facts on 

records inasmuch as there is no proposal in the Show Cause Notice to deny 

benefit of exemption under Notification No. 40/2012-ST dated 20.6.2012. Thus, 

the adjudicating authority has travelled beyond the scope of Show Cause Notice 

and it is settled position of law that any order passed beyond Show Cause Notice 

is not sustainable. Even otherwise, non following certain procedure prescribed 

under notification supra should not make the Appellant ineligible for substantial 

benefit of notification, particularly when it is not disputed that the Appellant 

had rendered services to M/s Vijay Tank and Vessels Pvt Ltd, which were wholly 

consumed within SEZ. Under the circumstances, the Appellant is not Liable to 

pay any service tax at alt and therefore, the Appellant had correctly claimed ab 

initio exemption from payment of service tax under Notification supra in respect 

of services rendered to M/s Vijay Tank and Vessels Pvt Ltd. It is settled position 

of Law that substantial benefit of notification cannot be denied for minor 

procedure Lapse. My views are supported by the decision rendered by the 

Hon'ble Atlahabad High Court in the case of J.S. Gupta and Sons reported as 

2015 (318) E.L.T. 63 (ALl.), wherein it has been held that, 

"39. There are condition and conditions, some may be substantive 

mandatory based on considerations of policy, and some others may merely 

belong to the area of procedure. It will be erroneous to attach equal 

importance to the non-observance of all conditions irrespective of the 

purposes they were intended to serve. A distinction between the provisions of 

statute which are of substantive character and were built in with certain 

specific objectives or policy on the one hand, and those which are merely 

procedural and technical in their nature on the other, must be kept clearly 

distinguished. In fact, it is now a trite law that the procedural infraction of 

notifications/circulars etc. are to be condoned if exports have really taken 

place and the law is settled now that substantive benefit cannot be denied for 

procedural lapses. Procedure has been prescribed to facilitate verification of 

substantive requirements. The core aspect or fundamental requirement for 
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AppeaL No: V2/42 a 43/GDM/2019 

7 

debate is its manufacture and subsequent exporL As long as this requirement 

is met, other procedural deviations can be condoned." 

(Emphasis supplied) 

8.1 By respectfully folLowing the above decision and considering overaLl facts 

and circumstance of the case, I am of the opinion that non production of 

prescribed Form Al and Form A2 is a minor procedural Lapse, which is 

condonabLe since consumption of services within SEZ is not under dispute. I, 

therefore, hoLd that the Appellant is eLigible for ab initio exemption from 

payment of service tax under Notification No. 40/2012-ST dated 20.6.2012 in 

respect of services rendered to M/s Vijay Tank and Vessels Pvt Ltd. I, therefore, 

set aside the confirmation of Service Tax demand on this count and penalty 

imposed under Sections 76 and 78 of the Act. 

9. In view of above, I set aside the impugned orders and alLow both the 

appeals. 

10. 3141IditI'tI r*r7I3i41'1 r1'.ii ji''Ic i c41 1i 1IciI 

10. The appeals filed by the Appellant stand disposed off in above terms. 

(GOPI NATH) 
Commissioner(Appeals) 

Attested 

(V.T.SHAH) 
Supenntendent(Appeals) 

By RPAD 

To, 
M/s Shiv Logistics, 
Office no.66, Shakti Shopping Centre, 
Shakti Nagar, Mundra-370421 
District Kutch. 

4k1  1T 1, 

3iiii 6, Ic1 
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