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Appeal No: V2/42 & 43/GDM/2019

:: ORDER-IN-APPEAL ::

M/s Shiv Logistics, Mundra (hereinafter referred to as “Appellant”) has
filed Appeal Nos. V2/42 & 43/ GDM/2019 against Orders-in-Original as detailed in
the Table below (hereinafter referred to as ‘impugned orders’) passed by the
Deputy Commissioner, CGST Division, Mundra (hereinafter referred to as
‘adjudicating authority’):-

SL. | Appeal No. Order-in-Original No. & | Service Tax

No. Date involved (Rs.)

1 42/GDM/2019 20/DC/Mundra/2018-19 35,06,176/-
Dated 31.1.2019

2 43/GDM/2019 21/DC/Mundra/2018-19 37,71,890/-
dated 8.2.2019

@ 1.1  Since issue involved in above appeals is common, | take up both the
appeals together for decision vide this common order.

2. The brief facts of the case are that during audit of the records of the
Appellant, it was found that the appellant had not paid service tax in respect of
‘Cargo Handling Service’ provided by them during the period from April, 2013 to
September, 2016 for handling agriculture produce viz. dry peas, green peas,
yellow peas, chick peas and lentils; that the Appellant had wrongly availed
exemption under negative list by classifying the said goods as agriculture
produce.

2.1 Show Cause Notices for the period from April-13 to March-2015 and for

@ the subsequent period from April-2015 to September-2016 were issued to the
Appellant calling them to show cause as to why service tax of Rs.37,71,890/- &
Rs. 35,06,176/- respectively, should not be demanded under Section 73 of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) along with interest under
Section 75 and proposing penalty under Sections 76 and 78 of the Act.

2.2 The above Show Cause Notices were adjudicated by the adjudicating
authority vide the impugned orders who held that,

(i) dry peas, green peas, yellow peas, chick peas and lentils etc were
subjected to process of cleaning, de-hulling/decortications, drying, polishing etc
and hence, the same were not covered under the definition of ‘agriculture
produce’ under Section 65B(5) of the Act and consequently the services were not

covered under clause d(v) of Section 66D of the Act and the Appellant was liable
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to pay service tax under cargo handling service;

(i) the Appellant had not followed the procedure prescribed under
Notification No. 40/2012-ST dated 20.6.2012 for availing ab initio exemption in
respect of services rendered to SEZ unit which were wholly consumed within
SEZ.

2.3 The adjudicating authority confirmed service tax demand along with
interest and imposed penalty of Rs. 3,50,617/- under Section 76 of the Act and
penalty of Rs. 37,71,890/- under Section 78 ibid.

3. Aggrieved, the appellant preferred the instant appeals, inter-alia, on the
various grounds as under:

(i) That the amount charged for providing cargo handling services is
exempted as the services were provided to the Adani Port & SEZ Ltd meant for
export; that as per the definition of cargo handling service prescribed under
Section 65(23) of the Act, it does not include handling of export cargo; that the
same view has also been taken by the Board in the instruction issued vide letter
F.No. B11/1/2002-TRU dated 01.08.2002; that the said instruction also states
exemption of cargo handling service provided for handling agriculture produce

meant for export purpose.

(if)  That under negative list regime of service tax after 01.07.2012, loading
and unloading of agriculture produce is exempted vide clause d(v) of Section
66D of the Act; that Board vide instruction No. B11/1/2002-TRU dated 1.8.2002
has clarified that cargo handling service used in relation to export cargo is
excluded from tax net.

(ili) That they also provided services of transportation of goods, hiring of
motor vehicles and supply of water to M/s Vijay Tanks and Vessels Pvt Ltd, who
is located at Mundra Port & SEZ and the said services were wholly consumed
within SEZ area and therefore exempted from paying service tax in terms of
Place of Provision of Services Rules, 2012; that the said services were ab initio
exempted in terms of Notification No. 40/2012-ST dated 20.6.2012, as amended.

4, In hearing, Shri R. Subramanya, Advocate, appeared on behalf of the
Appellant and reiterated the submissions of appeal memo for consideration.

[n
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Appeal No: V2/42 & 43/GDM/2019

5. | have carefully gone through the facts of the case, the impugned orders,
both appeal memorandum and submissions made by the appellant at the time of
hearing. The issue to be decided in the present appeals is whether the impugned
orders confirming service tax demand under ‘Cargo Handling Service’ and
imposing penalty under Sections 76 and 78 of the Act is correct, legal and proper
or not.

6. On going through the records, | find that the Appellant had provided
Cargo Handling Service to M/s Adani Port and SEZ Ltd for export of various
agriculture produce. The adjudicating authority found that dry peas, green peas,
chick peas, lentils etc were subjected to process and hence, cannot be
considered as agriculture produce and therefore services provided with
reference to said produce were not covered in negative list under Section 66D of
the Act and the Appellant was liable to pay service tax under ‘Cargo Handling
Service’. On the other hand the Appellant argued that definition of cargo
handling service prescribed under Section 65(23) of the Act, does not include
handling of export cargo; that loading and unloading of agriculture produce is
exempted vide clause d(v) of Section 66D of the Act.

7. I find that it is pertinent to examine the definition of term ‘Cargo
Handling Service’ as given under Section 65(23) of the Act as under:

“(23) “cargo handling service” means loading, unloading, packing or unpacking
of cargo and includes, —

(a) cargo handling services provided for freight in special containers or for
non-containerised freight, services provided by a container freight terminal or.
any other freight terminal, for all modes of transport, and cargo handling
service incidental to freight; and

(b) service of packing together with transportation of cargo or goods, with or
without one or more of other services like loading, unloading, unpacking,

but does not include, handling of export cargo or passenger baggage or mere
transportation of goods;”

(Emphasis supplied)

7.1 | find that definition of ‘Cargo Handling Service’ supra specifically
excludes handling of export cargo. In the present case, it is not under dispute
that the Appellant had rendered Cargo Handling Service for export of agriculture

produce. Since, the services were rendered for handling of export cargo, the

e ».~,2§pgellant is not liable to pay service tax on the said services. |, therefore, set

a‘s;dex the confirmation of Service Tax demand and penalty imposed under
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Sections 76 and 78 of the Act in respect of cargo handling services rendered by

the Appellant.

8. | find that the adjudicating authority denied the ab initio exemption from
payment of service tax under Ngctification No. 40/2012-ST dated 20.6.2012 in
respect of services rendered to M/s Vijay Tank and Vessels Pvt Ltd on the ground
that the Appellant had not followed procedure prescribed in notification supra. |
find that stand taken by the adjudicating authority is contrary to facts on
records inasmuch as there is nc proposal in the Show Cause Notice to deny
benefit of exemption under Notification No. 40/2012-ST dated 20.6.2012. Thus,
the adjudicating authority has travelled beyond the scope of Show Cause Notice
and it is settled position of law that any order passed beyond Show Cause Notice
is not sustainable. Even otherwise, non following certain procedure prescribed
under notification supra should not make the Appellant ineligible for substantial
benefit of notification, particularly when it is not disputed that the Appellant
had rendered services to M/s Vijay Tank and Vessels Pvt Ltd, which were wholly
consumed within SEZ. Under the circumstances, the Appellant is not liable to
pay any service tax at all and therefore, the Appellant had correctly claimed ab
initio exemption from payment of service tax under Notification supra in respect
of services rendered to M/s Vijay Tank and Vessels Pvt Ltd. It is settled position
of law that substantial benefit of notification cannot be denied for minor
procedure lapse. My views are supported by the decision rendered by the
"Hon’ble Allahabad High Court in the case of J.S. Gupta and Sons reported as
2015 (318) E.L.T. 63 (All.), wherein it has been held that,
“39. There are condition and conditions, some may_ be substantive
mandatory based on considerations of policy, and some others may merely
belong to the area of procedure. It will be erroneous to attach equal
importance to the non-observance of all conditions irrespective of the
purposes they were intended to serve. A distinction between the provisions of
statute which are of substantive character and were built in with certain
specific objectives or policy on the one hand, and those which are merely
procedural and technical in their nature on the other, must be kept clearly

distinguished. In fact, it is now a trite law that the procedural infraction of

notifications/circulars etc. are to be condoned if exports have really taken

blace and the law is settled now that substantive benefit cannot be denied for

procedural lapses. Procedure has been prescribed to facilitate verification of

substantive requirements. The core aspect or fundamental requirement for
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Appeal No: V2/42 & 43/GDM/2019

debate is its manufacture and subsequent expori. As long as this requirement

is met, other procedural deviations can be condoned.”

(Emphasis supplied)

8.1 By respectfully following the above decision and considering overall facts
and circumstance of the case, | am of the opinion that non production of
prescribed Form A1 and Form A2 is a minor procedural lapse, which is
condonable since consumption of services within SEZ is not under dispute. I,
therefore, hold that the Appellant is eligible for ab initio exemption from
payment of service tax under Notification No. 40/2012-ST dated 20.6.2012 in
respect of services rendered to M/s Vijay Tank and Vessels Pvt Ltd. I, therefore,
set aside the confirmation of Service Tax demand on this count and penalty
imposed under Sections 76 and 78 of the Act.

9. In view of above, | set aside the impugned orders and allow both the
appeals.

10.  3TreIhaT3i EaRT &t T 318 AT T FATeRT IRFd alF F fFar srar g

10.  The appeals filed by the Appellant stand disposed off in above terms.

At

(GOP!I NATH) b
Commissioner(Appeals)

Attested
D

(V.T.SHAH)
Superintendent(Appeals)

By RPAD

To, - Aar &,

M/s Shiv Logistics, ATE AT des

Office no.66, Shakti Shopping Centre, o ) T
Shakti Nagar, Mundra-370421 - | nfE A 6} e QAT e,
District Kutch. AT FAIR, HaT 370421-.
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