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/ GST,

Rajkot / Jamnagar / Gandhidham :
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person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.X. Puram, New
Delhij in all matters relating to classrﬁcauon and valuation.
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The appeal to the Appellate Tnbunal shall be ﬁled in uadru licate in form EA-3 / as rescnbed under_Rule 6 of
Centrgf Excise ppeal) es, 2001 an % oIr)nfa.med against or(e which least should be
accompanied 0 /= Rs.10,000/- Where amount of
dutydemand / mteregit{penalty/ refund is Rpto S Lac 5 Lac to 50 La and above 50 Lac respectively in the form
of crossed favour o Asst strar of branch of any nominated public_sector bank of the place
where the bench of any nominated S}gu blic sector bank of the place’where the bench of the Tribunal 1s situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/~
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The appeal under sub section 525 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified
copy) and copy of the order passed by the Comunissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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1944 1 URT 35T 3 3ieraver, S B Ry HRFTA, 1994 e 83 3 3T FaTaRT A o A B TS &, 3 3T & 9
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax urlder Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty al%glle is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . L .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i1) amount of erroneous Cenvat Credit taken; .

ii1) amount r_%ayable under Rule 6 of the Cenvat Credit Rules L

- provided further that the provisions of this Section shall not ?gplby_ to the stay aRphcatJon and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Migg‘s’lsmgf %piﬁaﬁ?goﬁe %?’trr?enteof l%eveel;mg,c rf?th oc?r, Jgevazy DeepeBuilding, Parha.rvrllent Su'pe%t, New Delhi-
1100071, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1 of Section-35B 1bid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or ﬁ't%m one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether 1n a factory or in a warehouse
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In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manutfacture of the goods which are exported to’any country or territory outside India.
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In case of Zoods ekported outside India export to Nepal or Bhutan, without payment of duty.
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Cfl”edit of any duty allowed to be utilized towards p%)é?lcnt of excise duty on final products under the provisions

of this Act or the Rules made there under such or is passed by the Commissioner {Appeals) o after, th
date appcointed und%r Sec. 109 of th(le'1 %ingnsce (No.2) Act, %998. Y . tApp ) on or after, the

FRIFA Hde H &1 UTdal Y97 TEAT EA-8 &, F &1 F3ia 3euiea Yo (3rdren)fagsmaeh, 2001, & e 9 & siaea

RfEse &, 39 3 & §990T & 3 A & HaITd I AT AIRT | SUNFT HagA F WY JA AR T 31T WYy o & afdar

Treraer P e TRT| T ) F<iRT 36U Yo JRTEHA, 1944 1 4T 35-EE & dget WUiRa o &1 daraeh S o &

T e i duplicate i Form No. EA-8 ified le, 9 of i

(o SoRe TR T e PAe  UELSRIR L0 N B B2 Sperfion e Rite, 3 f el o
TR- {

€.
commumcate% and shall be accompanied by two copies each of the OIQ an? Order-In- plg)e 1t should also be
e €l

accompanied by a copy o 6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
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One copy of application or O.1.0O. as_the case may be, and the order of the adjudicating authority shall bear a
court fe%?stam%pof Rs.6.50 as prescribed under Scjiledule-l in terms of the CourJt Fee Act§1975, astgmended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procequre) Kules. 1989, : s, e
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- ORDER IN APPEAL ::

M/s. Ratnamani Metals & Tubes Ltd., Survey No. 474, Villagae: Bhimasar, Anjar
— Bhachau Road, Taluka — Anjar, District — Kutch, Pin — 370 240 (hereinafter referred to
as ‘the appellant) has filed the present appeal against Order-In-Original No.

04/AC/Anjar-Bhachau/2019-20 dated 20.06.2019 (hereinafter referred to as ‘the
impugned order’) passed by the Assistant Commissioner, CGST, Division — Anjar-
Bhachau, Gandhidham (hereinafter referred to as “the adjudicating authority’).

2. Brief facts of the case are that during the course of audit, it was observed that
the appellant had recovered certain amounts from its suppliers of inputs under the
heads “Quality Claim Received/Late Delivery Charges”; that the appellant recovered the
said amount from the supplier for agreeing to bear the damages for failure to deliver the
goods as per time schedule or not or poor quality of material, according to the terms of
contracts, as Liquidated Damages towards late delivery of material supplied for ‘Breach
of Contract’. The liquidated damages were recovered by the appellant through debit
notes from the suppliers and such amount shown by the appellant in their books of
account under the head “Quality Claim Received/Late Delivery Charges” received
from the suppliers narrating the same as in the relevant para of ‘General Terms &
Conditions’ of the contracts. The said activity appeared to be a declared service
under Section 66 E(e) of the Finance Act, 1994 (hereinafter referred to as “the Act”)
and liable to service tax. However, the appellant has not paid the service tax. SCN
No. Vi(a)/8-104/CIR-VII/Gr.33/2018-19 dated 30.01.2019 issued to the appellant
which was adjudicated by the adjudicating authority vide impugned order and
confirmed the demand of service tax of Rs. 33,02,313/- under proviso to Section
73(1) of the Act along with interest under Section 75 of the Act and imposed equal
penalty of Rs. 33,02,313/- under Section 78 of the Act and imposed penalty of Rs.
10,000/- under Section 77 of the Act.

3. Aggrieved, the appellant preferred the present appeal, inter-alia, on the grounds

as under:

(i) that the appellant procured inputs and raw material from various suppliers
through Purchase Orders issued to their suppliers; that as pe‘r the Terms and
Conditions of the Purchase Order, the supplier is required to ensure, amongst others,
“Items/material being supplied conforms to the description and specifications furnished
by the appellant.”, “The goods being supplied are of good quality and free of defects.”,
“The goods being supplied are properly packed to avoid transit damages.”

(i) that the Debit Notes have been issued by the appellant only for recovery of

excess payment on account of poor quality of the materials sent by the supplier as

/’m = “?\a ed to what specifications were given to supplier; that their primary intention was

the E)}ocurement of inputs and raw matenal that the damages recovered cannot be

w Q/ Page No. 30f 9
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considered as a separate and distinc’c_ ‘[;;ewice»’ from that of the contract’'s scope and
doing so would seem to be a bit too farfetched; that therefore the terms & conditions of
the purchase order, it is clear that it was not a ‘service’ as appearing in Section 65B(44)
of the Act as there is a clear distinction between “recovery of excess payment” and

“compensation / penalty for damages” as stated in the impugned OI10.

(i) that in para 3.9 of the impugned order, the adjudicating authority has
misinterpreted and misapplied meaning of ‘damages’ towards ‘financial compensation
for loss or injury’; that the liquidated damage referrad to in Section 74 of Indian Contract
Act, 1872 provides that liquidated damage means compensation for loss or injury
suffered due to breach of contract; that such amounts are described as penalty or
compensation or liquidated damage; that whereas in the appellant case, the amount
sought to be recovered through issue oi debit note does not regresent any penalty of
compensation for loss of injury but this amount is recovered on account of sub-standard

quality of the product supplied to us. O

(iv)  that the damages are covered by Section 73 or Section 74 of the Indian Contract
Act, 1872; that the damages are payabie by the party in breach of the contract to the
non-defaulting party subject to the conditions laid down in Section 73 and Section 74;
that Section 74 deals with liquidated damages, which broadly means an amount which
has been pfe-agreed and specified by the parties on the contract and which represents
a reasonable pre-estimate of the loss to be suffered by one of the parties in case of
breach by the other; that it therefore, follows that damages are payable, as and by way
of penalty, procuring the breach of contract by one of the parties; that damages are,
therefore, not the same as consideraticn payable by one party to another for the

performance of the contract.

(viiiy that Section 66E(e) of the Act does not cover a case where damages are
payable upon breach of contract by one party to the non-defaulting party; that Section
66E(e) of the Act requires payment of a consideration, otherwise it would not fall within
the definition of the word ‘service’ appearing in Section 65B(44) of the Act; that there is

also a distinction between damages and consideration.

(ix) that the definition of “transaction vaiue” represents the price actually paid or
payable for the goods; that even the price is fixed for the goods, the goods are required
to be delivered in a good quality and free of defects and if there are any defects or
quality issue, the price is reduced depending on that context; that as that result, the
supplier received a lesser payment, which is according to the actual transaction value;
that therefore as per the provision in the contract, for reduction in the price by
application of the clause of the purchase order, is actually in nature of transaction value

) /",'%Teiﬁt?\‘e\iupphed goods for the purpose of Centrai Excise Duty and not in the nature of
{ce for levy of Service tax; that therefore, the findings of the adjudicating
thor?}f in terms of para 27 of the impugned order that the transaction is in nature of

’Serwée"”’ls completely erroneous; that the case law of Victory Electricals [2013 TIOL
M,/ & A Page No. 4 of 9
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. 5.
1794 Tribunal MAD LB] on which the adjudicating authority relied was also held the
same thing that “as per the terms of the contract and on account of delay in delivery of
manufactured goods is liable to pay a lesser amount than the generically agreed price

as a result of a clause (in the agreement), stipulating variation in the price, on account

liability to “liquidated damages”, irrespective of whether the clause is titled “penalty” or
“liquidated damages”, the resultant price would be the “transaction value”; and such
value shall be liable to levy of excise duty, at the applicable rate”.

(x)  that the such situation has still continued in Goods and Service tax regime under
the Section 34 of Central Goods and Service Tax Act, 2017 relating to issuing of Credit
and Debit notes; that in GST regime, the credit note is a convenient and legal method
by which the value of the goods or services in the original taxable invoice can be
amended or revised; that the issuance of the credit note will easily allow the supplier to

decrease his taxable value and tax liability.

@ (xi)  that in view of above, Service Tax is not payable on the amount recovered from

the supplier of Goods towards substandard quality of goods or goods not conforming to
the given specifications and as it has not been for recovery of any compensation for

loss or injury or for claiming damages.

(xiiy that the audit regularly carried out by the department and this issue was never
raised in past therefore, it is now not open to the Department to allege suppression of
facts; that since the demand of Service tax is not sustainable, no interest can be levied
under Section 75 of the Act and penality under Section 78 of the Act cannot be imposed;
that it is settled law that for such interpretational disputes as this is not a case of Fraud,
Collusion, Wilful Mis-statement, Suppression of the facts, Contravention of any of the
provisions for intent to evade payment of service tax, the penalty cannot be imposed
Aa under Section 78 of the Act; that penalty under Section 77 of the Act cannot be
demanded since there has been no contravention of Section 69 of the Act read with
Rule 4 of the Service Tax Rules, 1994, since no registration was required in the first
place for issuing debit notes for recovery of damages for no such service has been
rendered to the appellant.

4. Hearing in the matter was attended to by Shri Ravichandran, Senior General
Manager (Commercial) of the appellant, who reiterated the submissions of appeal
memo and citation they have annexed already and on limitations. He also submitted
that Section 34 of the CGST Act, 2017 will also be applicable and therefore, they
requested to allow the appeal.

5. I have carefully gone through the facts of the case, the impugned order, grounds

eal and written as well oral submissions made by the appeliant. The issue to be
‘ '\the present appeal is whether the amount of liquidated damages
e ret ";\/er\e‘gft%y the appellant from the vendors/suppliers towards non-fulfillment of

el tk\i‘_égﬁ)con rfactual obligation of supply of goods is chargeable to service tax or not.

4 "_}2\ [ayteier]
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6. The facts on records are that the appellant was charging and recovering

liquidated damages for delay in supply contract and for poor quality of the materials as
per the written agreement between them. The liquidated damages so received,
amounts to additional consideration, over and abcve the principal, were recovered by
the appellant by issuing debit notes from the suppliers. Such amount was booked by
the appellant in their books of account under the head “Quality Claim Received”.

6.1 | find that it is business practice to have some contractual conditions and
specifications for future transactions and one of such situations is when breach of
contractual obligation arises. Liquidated damages are such monetary compensation
meant to mitigate the suffering caused due to breach of contract committed by either of
the parties to a contract. Further, performance is the essence of a contract, while
damages result from failure to perform as per agreed terms. Damages are to dissuade
unsatisfactory performance or non-performance of a contract. It is an expression of

such dissatisfaction resulting from flawed or delayed performance of contract.

6.2  Section 65B clause (44) of the Finance Act, 1994 defines the term “service” as-

Section 65B (44) of the Act: "service” means any activity carried out by a person for another for
consideration and includes a declared service.

From the above, ‘service’ means any activity carried out by a person for another for
consideration. It includes a declared service, subject to certain exclusions like transfer

of title in goods or immovable property, transaction in money or actionable claims, etc.

6.3 The term “activity” has not been defined under the Act. However, the Service Tax
Education Guide, issued by C.B.E. & C on 19.6.2012, spells out significance of the
terms ‘Activity’, which could be active or passive and that includes the services declared
under Section 66E of the Finance Act, 1994.

6.4 The clause (e) of Section 66E of the Act, as inserted by the Finance Act, 2012,

reads as-

(e) Agreement to the obligation to refrain from an act. or to tolerate an act or a situation, or to do
an act and the above acts constitutes a declared service.

The above definition lists out the passive activities of forbearance to act, agreeing to an
obligation to refrain from an act or to tolerate an act within the purview of declared
service. The Hon'ble Karnataka High Court in case of Karnataka Power Transmission
Corporation Limited reported as 2019 (366) ELT 716 (Kar.) held that “deeming definition
of “declared services” to be taxable service — It is within legislative competence of

Union of India — There was nothing unconstitutional and ultra vires about it”.

6.5 The Education Guide on Taxation of Services issued by the Tax Research Unit,
CBIC has clarified that,

6.7.1 Would non-compete agreements be consicered a provision of service?

/#e.s\By virtue of a non-compete agreement one party agrees, for consideration, not to compete
/‘f i “With tlz} other in any specified products, services, geographical location or in any other manner.

Suthbg on the part of one person is alsc an activity for consideration and will be covered by
g E}Iareq services.

i ' . .
the 'ab@ve ‘non-compete agreemeiis’ wherein parties agree not to engage into
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dlrect or indirect competition would also ;all within the ambit of the above clause.
6.6 Further, thé Entry Serial No. 57, as inserted in the mega exemption Notification
No. 25/2012-S.T., dated 20-6-2012, as amended by the Notification No. 22/2016-S.T.,
dated 13-4-2016, exempts services provided by Government or a local authority by way
of tolerating non-performance of a contract for which consideration in the form of fines
or liquidated damage is payable to the Government or local authority under such

contract.

6.7 The above exemption is also supported by the CBEC vide its Circular No.
192/02/2016-S.T. dated 13.4.2016. This exemption of services provided by the
Government by way of tolerating an act indicates that such services provided by any

person other than Government is liable to Service Tax.

6.8 The above issue has been addressed in clause (x) of sub-ruie (1) of Rule 6 of
Service Tax (Determination of Value) Rules, 2006 (inserted, by Service Tax
@ (Determination of Value) Second Amendment Rules, 2012 vide Notification No
24/2012-ST, dated 6.06.2012 w.e.f. 1.7.2012) which is reproduced below, for drawing

certain inferences in this context.

RULE 6: Cases in which the commission, costs, etc., will be included or excluded. —

(1) Subject to the provisions of Section 67, the value of the taxable services shall include, -

(x) The amount realized as demurrage or by any other name whatever called, for the provision of
a service beyond the period originally contracted or in any other manner relatable to the provision
of service.

The term “demurrage”, a form of liquidated damages, “or by any other name whatever called” and
“or in any other manner relatable to the provision of service” concludes that compensation in any
manner relatable to the provision of service for breach of contract by whatever name called would
merit inclusion in the value for the purpose of Service Tax levy.

6.9 The above conclusion is further strengthened by the following exclusion clauses
under Rule 6(2) of the Valuation Rules. The relevant portion is extracted below.

G 6(2) Subject to the provisions contained in sub-rule (1), the value of any taxable servibe, as the
case may be, does not include -

() oo

(iv) Interest on delayed payment of any consideration for the provision of services or sale of
property,

(v)_ ...... e

(vi) Accidental damages due to unforeseen actions not relatable to the provision of service;

(Vii} .o
(Emphasis supplied)
6.10 All the above exclusions are to some extent tolerating an act or a situation by the
person receiving the amount. Interest is for tolerating an act of delay in receiving
payment for supplies made; Accidental damages are for tolerating a loss or an injury
caused due to the negligence of the service provider or a supplier during the course of
making supplies or rendering service.

| find that the liquidated damages paid by the supplier for delayed supply of the
»a‘tqnals and such delay tolerated by the buyer on payment of an amount as agreed
pon abyla written or oral agreement, then such an act is a declared service and

‘:l"

{ lmiwdéted damage paid is the cc@s&&eﬁtn?n for the said service rendered. Thus, | find
AT ,_, L '
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that the amount recovered by the appellant from the vendors/suppliers towards non-

fulfilment of their contractual obligation of supply of goods amounts to liquidated
damages and the legislative intention is very clear that any compensation recovered as

liquidated damage for breach of contract, barring the above exclusions, is taxable.

6.12 | find that under the GST law aiso, liquidated damages are treated as services
and GST is applicable in terms of Clause 5(e)of Schedule-ll of the Act.

Paragraph 5 of Schedule Il to CGST Act provides a list of activities to be treated
as 'supply of services’ which inter alia comprises — "(e) agreeing to the obligation
to refrain from an act, or to tolerate an act ur situation, or to do an act".

6.13 Further, | find that recently, the Maharashtra Authority for Advance Ruling in the
case of Maharashtra State Power Generation Company Limited,(2018(5) TMI 1332-
Authority for Advance Ruling-Maharashtra) has held that Goods and Services Tax at
the rate of 18% would be payable on liquidated damages received by the said company
for delayed supply under a contract. The AAR has considered Liquidated Damages to
be a consideration for agreeing to.the obligation to tolerate an act or a situation, which
is treated as a supply of service under para 5(e) of Schedule Il of the Central Goods
and Services Act, 2017.

6.14 In view of my discussions and findings above, | find that, liquidated damages are
taxable in terms of the declared services enlisted under clause (e) of Section 66E of the
Act.

7. | observe that though the appellant are registered with the Department for
payment of Service Tax and are filing returns on regular basis and are fully conversant
with the service tax law and procedures, they have failed to discharge the appropriate |
service tax liability on the amounts received fowards "Liquidated damages" and this fact
was never brought to the notice of the Department. They have filed the ST 3 returns Q

incorrectly by not showing the income from liquidated damages in returns.

7.1 The statute reposes great faith on the assessee to assess the service tax liability
and pay the same on their own. A specific question was posed as to whether service
tax was paid on liquidated damages recovered, they have stated that those price
discount clauses are in the nature of discount to be extended by suppliers / vendors
fowards delay on completion of supply or pcor quality of material supplied by the
suppliers. Thus, it is quite evident that there is additional income generated in the
course of provision of services; however, the same was not taken into account while

calculating their service tax liability under the mistaken belief that it was not taxable.

7.2  Moreover, the liquidated damages fail squarely within the ambit of Declared
Services. In the instant case, due to audit by the department, the fact.of non-payment of

service tax, has come to light. The non-payment of service tax would have gone

e . L o .
:M&rcéd causing loss to the excheguer but for verification of records which was

s

4
!’ " ol ecté\s{‘%b‘ased on audit. Thus, the appe!ant has willfully suppressed the facts about
[

§ J . .
gxa?llié}services provided, with ;’*r rigntior: to evade payment of service tax. Their

i
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plea of belief that the said amounts of liquidated damages were not chargeable to tax is
an afterthought to cover their willful suppression. Therefore, | am of the considered view

that the impugned orders are correct, proper and legal.

8. In view of the above, | uphold the impugned order and reject appeal filed by the
appellant.

¢y fiadd gRI S o TR e &1 FuerR Wi adis & frar s gl

8.1  The appeal filed by the appellant stand disposed off in above terms.
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