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Any person aggrieved by this Order-in-Appeal may fle an appeal to the appropriate authority in the following 
way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) c4fqu a T1r 4t aiiatcl T tr ie.i iMr 1r , 'k- 
2, 3TR..r, °i itT11T 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 
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T the West regional bench of ijstoms Excise & Service Tax Appellate Tribunal (CSTAT) at, 2'" Floor, 
Bhaumah Bhawan, Asarwa Alimedabad-38'0016m case of appeals other than as mentioned in para- 1(a) above 
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3r(3Th) 3flF-Ti.1IT500/- vrRi i.iaii q,.t,i 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Centrat Excise (Appeal) Rules, 2001 and shall be accom,panied against one which at least should be 
accompanied, oy a fee of Rs. 1 000/- Rs.5000/-, Rs.10,000/- where amount of 
dutydemand/mterest/penalty/refund is upto 5 Lac. 5 Lac to 50 Lac an above 50 1,.ac respectively in the form 
of crossed bank drart in favour of Asst. . Fiegistrar o bra,nch of any nominate~l pubhc sector bank of the place 
where the bench of any nominated public sector bank 01 the p1ace where the bench of the Tribunal is situated. 
Application made for grant of stay sflail be accompanied by a lee of Rs. 500/- 
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The appeal under sub section (1) of section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the erviçe Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one 01 which shall be certified copy) and should be 
accomiDamed by a fees of Rs. 1000/ w'here the amount of service tax & interest demanded & penaty levied of 
Rs. 5 Lakhs orless Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 

,.ç .' an five lakhs bul not exceedm Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service, tax & mtrest 
anded & penalty levied is more than lifty Lakhs ru,pees, in the form of crossed bank draft in favour ox the 
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(i) 3,l994 TRT86 *r3-lTu31t(2) (2A)3fr  rd 3T, lctIe, 1994, t1i9(2) 

v 9(2A)  S.T.-7 *1 lT t1t T 3 EP 3Tr, c'.1i 1' 3TT 3fl (3), 
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.  ii 1tzr 1TUT 3traT   i r  cijel t 

'ldo1 q,.(  'Mt I / 
The appeal under sub section 2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Coimmssionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

oi1 , 5*T ic P 3t 4q,(U () 1t 3Tt Iâ1c * jc'-1I 

1944 ttflU 353t, tfr 1994 *URt 83 31t rIdI 
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gM - Ij 31 te1IdI o1( 'Iaui/ 
For an appeal to be filed before tlie CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax wider Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not appty to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

11 _iki1I ,iitf: 
Revision pp1ication to Government of India: 

r 3Tf ti 9vrii1frir 1oilSc1 o.Idft *, *rzr 4I   3T11pL 1994 thU 35EE .lJ14'd*' i 
3P13T , TRt  t1TTtT 3TiT d k-ci fTrr, ftt Itt *iic, J-II', $ 

/ 
A .revision application lies to the Under Secretary to the Government ,of, India, Revision Application Unit, 
Ministry of Fthance, Department of Revenue, 4th i1oor, Jeevan Deep Building, Parliament Street, New Delhi-
1 boor under Section 35 of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

1t 1"-lIo1 JIIHc4 *, tii '1ci'1Io1 d-41c.4 i't 1ft qiio1 rr t  cli,i ir f  3Tt 

I* 'if ro1I ii-iic  ikil 
In case of any loss of goo'Us, where the loss occurs in transit from a factory to a warehouse or to another factory 
or frçim qne warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 1ug i'l"fc1 cit ci "4I Z(l) i 
JI41c , 1* I  T TdI1l i I 
In case of rebate of duty of excise on goods exoorted to any country or territory outside India of on excisable 
material used in the manufacture of the goods Which are exported to any country or terntory outside India. 

 tt T TiT91t 1 11T Wf Qlet, I'1 uT 1TT't d-lR'l 1Iti*1T 1I iTZhT I / 
In case ofoods e&ported outside India export to Nepal or Bhutan, without payment of duty. 

r4Icchle1 
iccil'ci lli 3ffffuT (r. 2),1998tthTU 109 ci ru$3rjd*ciul~J 

lhIl.c1 f,y r/ 
Credit of any duty allowed to be ut11i7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there unçler such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

3'had *t t i'lit w i&n EA-8 k 3c"1I1 1c"  (31 )1Q1icie,200l, t SciJi 9 3iTt 
1c , T 3T1k1 uj 3 iRl 3I9iTt ..iio1I uT1 I 3d3nft 3flr3141W 3TTT iIth q1zii 

1944 Rr35-EEdd t 

/ 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals). Rures, 2001 within 3 months from the date  on which the order sought to be appealed against is 
commumcated and shall be accompanied by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of P,rescnbed fee as prescned under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi)   f-01fliii ffli  I 
1cli (cbaTtEi c*el TIi 4LI 200/- T2uTTTiT1T lIk 3itT'cil 1cdo1 41 P cII ''l r4lcI h't 

?ñt"  10,00 
The revision appji&tion shall be accompanied, by a fee, of Es. 200/- where the amount involved in Rupees One 
Lac or less an xs. 1000 / - where the amount involved is more than Rupees One Lac. 

ciu~ r 31itr ' 311ft i ir i fiv  r uiii', ,jttj rr ,iiii iitTh r 
uI11 uT UJ Pi 311:ffr T (U i'a'i tut 3TT 

iii 1Ic1I ri / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal, to the Appellant Tribunal or the 
ne application to the Ceritral Govt. As the case may be, is filled to avoid scriptorla work if excising Rs. 1 lalth 

tee ofi<s. 100/- for each. 

ll1Ic  1i 1975, 31u-I 31rIi 31T1 -thaio't 31TT t I1' 1ii 6.50 T 
o- llciIc' ThT)T1] / 
One copy of application or 0.1.0. as, the case may be, and, the order of the adjudicatüig authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Scrtedule-I in terms of the Court Fee Act1975, as amended. 

lc"'*', iiT5-4lc IV   11) 1ta-iicicTh, 1982 

Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

3tir 31'ur i1lr I 3PTt T1r  ' 1u1r clIYq,, ¶91T 3l icFloiciai TTt ¶, 341 I11T 'ci*1Ic 
www.cbec.gov.in  IIR  / 
For the elaborate detailed and latest rovisions relatin to filing of appeal to the higher appellate authority, the 

3T'ppellant may ref'er to the Departmenai website www.cec.gov.m. 
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:: ORDER IN APPEAL::  

M/s. Ratnamani Metals & Tubes Ltd., Survey No. 474, Villagae: Bhimasar, Anjar 

— Bhachau Road, Taluka — Anjar, District — Kutch, Pin —370 240 (hereinafter referred to 

as 'the appellant') has filed the present appeal against Order-In-Original No. 

04/AC/Anjar-Bhachau/2019-20 dated 20.06.2019 (hereinafter referred to as "the 

impugned order") passed by the Assistant Commissioner, CGST, Division — Anjar-

Bhachau, Gandhidham (hereinafter referred to as "the adjudicating authority'). 

2. Brief facts of the case are that during the course of audit, it was observed that 

the appellant had recovered certain amounts from its suppliers of inputs under the 

heads "Quality Claim Received/Late Delivery Charges"; that the appellant recovered the 

said amount from the supplier for agreeing to bear the damages for failure to deliver the 

goods as per time schedule or not or poor quality of material, according to the terms of 

contracts, as Liquidated Damages towards late delivery of material supplied for 'Breach 

of Contract'. The liquidated damages were recovered by the appellant through debit 

notes from the suppliers and such amount shown by the appellant in their books of 

account under the head "Quality Claim Received/Late Delivery Charges" received 

from the suppliers narrating the same as in the relevant para of 'General Terms & 

Conditions' of the contracts. The said activity appeared to be a declared service 

under Section 66 E(e) of the Finance Act, 1994 (hereinafter referred to as "the Act") 

and liable to service tax. However, the appellant has not paid the service tax. SCN 

No. Vl(a)/8-104/ClR-Vll/Gr.33/2018-19 dated 30.01.2019 issued to the appellant 

which was adjudicated by the adjudicating authority vide impugned order and 

confirmed the demand of service tax of Rs. 33,02,313/- under proviso to Section 

73(1) of the Act along with interest under Section 75 of the Act and imposed equal 

penalty of Rs. 33,02,313/- under Section 78 of the Act and imposed penalty of Rs. 

10,000/- under Section 77 of the Act. 

3. Aggrieved, the appellant preferred the present appeal, inter-a/ia, on the grounds 

as under: 

(i) that the appellant procured inputs and raw material from various suppliers 

through Purchase Orders issued to their suppliers; that as per the Terms and 

Conditions of the Purchase Order, the supplier is required to ensure, amongst others, 

"Items/material being supplied conforms to the description and specifications furnished 

by the appellant.", "The goods being supplied are of good quality and free of defects.", 

"The goods being supplied are properly packed to avoid transit damages." 

(ii) that the Debit Notes have been issued by the appellant only for recovery of 

excess payment on account of poor quality of the materials sent by the suppli& as 

to what specifications were given to supplier; that their primary intention was 
I •'.. \ 
/ / the p'torement of inputs and raw material; that the damages recovered cannot be 

-
Page No 3 of 9 



Appea' No: V2/96/GDM/201Q 

-4- 
considered as a separate and distinct servioc' from that of the contract's scope and 

doing so would seem to be a bit too farfetched; that therefore the terms & conditions of 

the purchase order, it is clear that it was not a 'service' as appearing in Section 65B(44) 

of the Act as there is a clear distinction between "recovery of excess payment" and 

"compensation / penalty for damages" as stated in the impugned 010. 

(iii) that in para 3.9 of the impugned order, the adjudicating authority has 

misinterpreted and misapplied meaning of 'damages' towards 'financial compensation 

for loss or injury'; that the liquidated damage referred to in Section 74 of Indian Contract 

Act, 1872 provides that liquidated damage means compensation for loss or injury 

suffered due to breach of contract; that such amounts are described as penalty or 

compensation or liquidated damage; that whereas in the appellant case, the amount 

sought to be recovered through issue of debit note does not represent any penalty of 

compensation for loss of injury but this amount is recovered on account of sub-standard 

quality of the product supplied to us. 

(iv) that the damages are covered by Section 73 or Section 74 of the Indian Contract 

Act, 1872; that the damages are payable by the party in breach of the contract to the 

non-defaulting party subject to the conditions laid down in Section 73 and Section 74; 

that Section 74 deals with liquidated damages, which broadly means an amount which 

has been pre-agreed and specified by the parties on the contract and which represents 

a reasonable pre-estimate of the loss to be suffered by one of the parties in case of 

breach by the other; that it therefore, foiows that damages are payable, as and by way 

of penalty, procuring the breach of contract by one of the parties; that damages are, 

therefore, not the same as consideration payable by one party to another for the 

performance of the contract. 

(viii) that Section 66E(e) of the Act does not cover a case where damages are 

payable upon breach of contract by one party to the non-defaulting party; that Section 

66E(e) of the Act requires payment of a consideration, otherwise it would not fall within 

the definition of the word 'service' appearing in Section 65B(44) of the Act; that there is 

also a distinction between damages and consideration. 

(ix) that the definition of "transaction value" represents the price actually paid or 

payable for the goods; that even the price is fixed for the goods, the goods are required 

to be delivered in a good quality and free of defects and if there are any defects or 

quality issue, the price is reduced depending on that context; that as that result, the 

supplier received a lesser payment, which is according to the actual transaction value; 

that therefore as per the provision in the contract, for reduction in the price by 

application of the clause of the purchase order, is actually in nature of transaction value 

upplied goods for the purpose of Central Excise Duty and not in the nature of 

I-yce for levy of Service tax; that therefore, the findings of the adjudicating 

AUthor In terms of para 27 of the Impugea order that the transaction s in nature of 

'"is completely erroneousjthat the cese Lsw of Victory Electricals [2013 TIOL 
Page No. 4 of 9 
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1794 Tribunal MAD LB} on which the adjudicating authority relied was also held the 

same thing that "as per the terms of the contract and on account of delay in delivery of 

manufactured goods is liable to pay a lesser amount than the generically agreed price 

as a result of a clause (in the agreement), stipulating variation in the price, on account 

liability to "liquidated damages", irrespective of whether the clause is titled "penalty" or 

"liquidated damages", the resultant price would be the "transaction value"; and such 

value shall be liable to levy of excise duty, at the applicable rate". 

(x) that the such situation has still continued in Goods and Service tax regime under 

the Section 34 of Central Goods and Service Tax Act, 2017 relating to issuing of Credit 

and Debit notes; that in GST regime, the credit note is a convenient and legal method 

by which the value of the goods or services in the original taxable invoice can be 

amended or revised; that the issuance of the credit note Will easily allow the supplier to 

decrease his taxable value and tax liability. 

(xi) that in view of above, Service Tax is not payable on the amount recovered from 

the supplier of Goods towards substandard quality of goods or goods not conforming to 

the given specifications and as it has not been for recovery of any compensation for 

loss or injury or for claiming damages. 

(xii) that the audit regularly carried out by the department and this issue was never 

raised in past therefore, it is now not open to the Department to allege suppression of 

facts; that since the demand of Service tax is not sustainable, no interest can be levied 

under Section 75 of the Act and penalty under Section 78 of the Act cannot be imposed; 

that it is settled law that for such interpretational disputes as this is not a case of Fraud, 

Collusion, Wilful Mis-statement, Suppression of the facts, Contravention of any of the 

provisions for intent to evade payment of service tax, the penalty cannot be imposed 

under Section 78 of the Act; that penalty under Section 77 of the Act cannot be 

demanded since there has been no contravention of Section 69 of the Act read with 

Rule 4 of the Service Tax Rules, 1994, since no registration was required in the first 

place for issuing debit notes for recovery of damages for no such service has been 

rendered to the appellant. 

4. Hearing in the matter was attended to by Shri Ravichandran, Senior General 

Manager (Commercial) of the appellant, who reiterated the submissions of appeal 

memo and citation they have annexed already and on limitations. He also submitted 

that Section 34 of the CGST Act, 2017 will also be applicable and therefore, they 

requested to allow the appeal. 

5. I have carefully gone through the facts of the case, the impugned order, grounds 

al and written as well oral submissions made by the appellant. The issue to be 

the present appeal is whether the amount of liquidated damages 

• recoyerédiy the appellant from the vendors/suppliers towards non-fulfillment of 

theff coniractuai obligation of supply of goods is chargeable to service tax or not 

-..
Page No 5 of 9 
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6. The facts on records are that the appellant was charging and recovering 

liquidated damages for delay in supply contract and for poor quality of the materials as 

per the written agreement between them. The liquidated damages so received, 

amounts to additional consideration, over and above the principal, were recovered by 

the appellant by issuing debit notes from the suppliers. Such amount was booked by 

the appellant in their books of account under the head "Quality Claim Received". 

6.1 I find that it is business practice to have some contractual conditions and 

specifications for future transactions and one of such situations is when breach of 

contractual obligation arises. Liquidated damages are such monetary compensation 

meant to mitigate the suffering caused due to breach of contract committed by either of 

the parties to a contract. Further, performance is the essence of a contract, while 

damages result from failure to perform as per agreed terms. Damages are to dissuade 

unsatisfactory performance or non-performance of a contract. It is an expression of 

such dissatisfaction resulting from flawed or delayed performance of contract. 

6.2 Section 658 clause (44) of the Finance Act. 1994 defines the term "service" as- 

Section 65B '44) of the Act: "service" means any activity carried out by a person for another for 
consideration and includes a declared service. 

From the above, 'service' means any activity carried out by a person for another for 

consideration. It includes a declared service, subject to certain exclusions like transfer 

of title in goods or immovable property, transaction in money or actionable claims, etc. 

6.3 The term "activity" has not been defined under the Act. However, the Service Tax 

Education Guide, issued by C.B.E. & C on 19.6.2012, spells out significance of the 

terms 'Activity', which could be active or passive and that includes the services declared 

under Section 66E of the Finance Act, 1994. 

6.4 The clause (e) of Section 66E of the Act, as inserted by the Finance Act, 2012, 

reads as- 

(e) Agreement to the obligation to refrain from an acr. or to tolerate an act or a situation, or to do 
an act and the above acts constitutes a declared service. 

The above definition lists out the passive activities of forbearance to act, agreeing to an 

obligation to refrain from an act or to tolerate an act within the purview of declared 

service. The Hon'ble Karnataka High Court in case of Karnataka Power Transmission 

Corporation Limited reported as 2019 (366) ELT 716 (Kar.) held that "deeming definition 

of "declared services" to be taxable service It is within legislative competence of 

Union of India — There was nothing unconstitutional and ultra vires about it". 

6.5 The Education Guide on Taxation of .Services issued by the Tax Research Unit, 

CBIC has clarified that, 

6.7.1 Would non-compete agreements be considered a provision of service? 

e&By virtue of a non-compete agreement one party agrees, for consideration, not to compete 
' 1wih tI- other in any specified products seni 'es geogrepncaI location or in any other manner 

/ /" Sut?cti.Q on the part of one person is also an activity for consideration and will be covered by 
/ :i / ' deôarc9' services. 

j ,:.. 
Fomthe WOve 'non-compete agreemer'° 'vherein parties agree not to engage into 

,., \ I /L-L-_.-' Page No. 6 019 
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direct or indirect competition would also fall within the ambit of the above clause. 

6.6 Further, the Entry Serial No. 57, as inserted in the mega exemption Notification 

No. 2512012-S.T., dated 20-6-2012, as amended by the Notification No. 22/2016-S.T., 

dated 13-4-2016, exempts services provided by Government or a local authority by way 

of tolerating non-performance of a contract for which consideration in the form of fines 

or liquidated damage is payable to the Government or local authority under such 

contract. 

6.7 The above exemption is also supported by the CBEC vide its Circular No. 

192/02/2016-S.T. dated 13.42016. This exemption of services provided by the 

Government by way of tolerating an act indicates that such services provided by any 

person other than Government is liable to Service Tax. 

6.8 The above issue has been addressed in clause (x) of sub-rule (1) of Rule 6 of 

Service Tax (Determination of Value) Rules, 2006 (inserted, by Service Tax 

(Determination of Value) Second Amendment Rules, 2012 vide Notification No 

24/2012-ST, dated 6.06.2012 w.e.f. 1.7.2012) which is reproduced below, for drawing 

certain inferences in this context. 

RULE 6: Cases in which the commission, costs, etc., will be included or excluded. — 
(1) Subject to the provisions of Section 67, the value of the taxable services shall include, - 
(x) The amount realized as demurrage or by any other name whatever called, for the provision of 
a service beyond the period originally contracted or in any other manner relatable to the provision 
of service. 

The term "demurrage", a form of liquidated damages, "or by any other name whatever called" and 
"or in any other manner relatable to the provision of service" concludes that compensation in any 
manner relatable to the provision of service for breach of contract by whatever name called would 
merit inclusion in the value for the purpose of Service Tax levy. 

6.9 The above conclusion is further strengthened by the following exclusion clauses 

under Rule 6(2) of the Valuation Rules. The relevant portion is extracted below. 

6(2) Subject to the provisions contained in sub-rule (1), the value of any taxable service, as the 
case may be, does not include - 
(i)  
(ii)  
(iii)  
(iv) Interest on delayed payment of any consideration for the provision of services or sale of 
property, 
(v)  
(vi) Accidental damages due to unforeseen actions not relatable to the provision of service; 
(viO  

(Emphasis supplied) 

6.10 All the above exclusions are to some extent tolerating an act or a situation by the 

person receiving the amount. Interest is for tolerating an act of delay in receiving 

payment for supplies made; Accidental damages are for tolerating a loss or an injury 

caused due to the negligence of the service provider or a supplier during the course of 

making supplies or rendering service. 

I find that the liquidated damages paid by the supplier for delayed supply of the 

-. ...riLs and such delay tolerated by the buyer on payment of an amount as agreed 

• upon by a written or oral agreement, then such an act is a declared service arid 

hquldBted damage paid is the co.4si. -r-tr the said service rendered Thus, I find 
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7.2 Moreover, the liquidated damages fall squarely within the ambit of Declared 

Services. In the instant case, due to audit by the department, the fact.of non-payment of 

service tax, has come to light. The non-payment of service tax would have gone 

causing loss to the exchequer hut for verification of records which was 

cteIsed on auth. Thus, theappent has willfully suppressed the facts about 

tie axa 1services provided, wthr evade payment of service tax Their 
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that the amount recovered by the appellant from the vendors/suppliers towards non- 

fulfillment of their contractual obligation of supply of goods amounts to liquidated 

damages and the legislative intention is very clear that any compensation recovered as 

liquidated damage for breach of contract, barring the above exclusions, is taxable. 

6.12 I find that under the GST law also, liquidated damages are treated as services 

and GST is applicable in terms of Clause 5(e)of Schedule-Il of the Act. 

Paragraph 5 of Schedule II to CGST Act provides a list of activities to be treated 
as 'supply of services' which inter a/ia comprises — "(e' agreeing to the obligation 
to refrain from an act, or to tolerate an act or situation, or to do an act". 

6.13 Further, I find that recently, the Maharashtra Authority for Advance Ruling in the 

case of Maharashtra State Power Generation Company Limite 2O18'5, TMI 1332-

Authority for Advance Ruling-Maharashtra) has held that Goods and Services Tax at 

the rate of 18% would be payable on llquidated damages received by the said company 

for delayed supply under a contract. The MR has considered Liquidated Damages to 

be a consideration for agreeing to. the obligation to tolerate an act or a situation, which 

is treated as a supply of service under para 5(e) of Schedule Il of the Central Goods 

and Services Act, 2017. 

6.14 In view of my discussions and find!ngs above, I find that, liquidated damages are 

taxable in terms of the declared services enlisted under clause (e) of Section 66E of the 

Act. 

7. I observe that though the appellant are registered with the Department for 

payment of Service Tax and are filing returns on regular basis and are fully conversant 

with the service tax law and procedures, they have failed to discharge the appropriate 

service tax liability on the amounts received towards "Liquidated damages" and this fact 

was never brought to the notice of the Department. They have filed the ST 3 returns 

incorrectly by not showing the income from liquidated damages in returns. 

7.1 The statute reposes great faith on the assessee to assess the service tax liability 

and pay the same on their own. A specific question was posed as to whether service 

tax was paid on liquidated damages recovered, they have stated that those price 

discount clauses are in the nature of discount to be extended by suppliers / vendors 

towards delay on completion of supply or poor quality of material supplied by the 

suppliers. Thus, it is quite evident that there is additional income generated in the 

course of provision of services; however, the same was not taken into account while 

calculating their service tax liability under the mistaken belief that it was not taxable. 
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plea of belief that the said amounts of liquidated damages were not chargeable to tax is 

an afterthought to cover their willful suppression. Therefore, I am of the considered view 

that the impugned orders are correct, proper and legal. 

8. In view of the above, I uphold the impugned order and reject appeal filed by the 

appellant. 

11c,c1l'd 11ctd )F ,gI illdll 
8.1 The appeal filed by the appellant stand disposed off in above terms. 

  

0 

(GOPI NATH)\ 
commissioner (Appeals) 
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