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TSR T Teian /
Date of Order: 02.01.2020 - IR AR/ 03.01.2020
Date of issue:

Arirdr ar, g (3fed), TSI gaRT ARG /
Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot

T 3R HFA] HIFA HIGeFet] IR/ FETaF ITYF, Fei 301G Yoeh/ Yarhe /] Taamay,
TSI | FIHAIR | I | ZART SRR TR 777 38 & Yioa: /
Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
/ GST,
Rajkot / Jamnagar / Gandhidham : _
13 FReFATEITIATEY @ 718 U6 a7 /Name & Address of theAppellant&Respondent :-

Balkrishna Industries LimitedBhuj-Bachau State Highway No. 42, Paddhar, Bhuj, Kutch

gmr(m@aﬁaaﬁga{aﬁammﬁmm/ ATRFROT & GHET 34T g FX qhaT T/
wa§ person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

() AT e sl 3ETTE o<k U4 Hara Jeir S~raffaor & aia 3rdie, 3waid 30918 Yo Hafaas ,1944 #1 ey 358
¥ 3icteter va R TR, 1994 Y ORT 86 & e PeTatae eTe B T FFA & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

@ TN it § Foraleyd Wl AT WA o, Fa IcIEA Yok U AT I sraneeer $ By 3, dw
oller 3 2, 3. F. A, 7 e, F Y e Aigw v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) IRFT IR 1(a) # 010 10 vl & rerar A5 Gl el AT o, FAT 3G Yo vE YA AT =it
() iR ey Nifdeh, Zfaer e, STl s7aer raTat ArgaeTaia- 3¢oo seamt Y Sl ATRw I/

To the West regional bench of stoms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2=¢ Floor,
Bhauma\lﬁl Bhawgl, Asarwa Ahmedabad-380016in case of appeals othgP thgn as me‘g%iongd in par)a-al (a) abovgor

(i) Il FITTEERoT & FHET HATS U e & AT F019 3eure Yok (Frdian)asmmaeh, 2001, ¥ e 6 & 3ieha fauiRa
U I 99 EA-3 &1 IR 14T 3 gl ohaT SIIelT WV | 18] @ &l @ 1 U U & 6T, el 50918 Yeh Y AT, saqreT oy
Hier 3R FaAT AT FAT, FIC 5 A AT IHQ FA,5 ARG T9C A 50 ARG TIV J HYal 50 @ I ¥ 7UF ¢ A won
1,000/~ ¥99, 5,000/~ FT 3r@r 10,000,/ - 5 F1 AUARA 7 ek 1 91 Tt 1 TR Qe ot apeTerter, Wefoa
dYeT SATATRHROT Y @ F e WAECR & A1 @ iy S T T &7 & o ZarT F @it deh gitre eanT e
Sl AT | HATA ST T ${ITAIA, Ak Y 3T AET H gl AT Tl Fel & el sararferaryor v e Ud § | Tt
3R (T HTEN) & FT 37der-7 & /Y 500/- FIT 7 AR Yok STA7 e 8o 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
CentrgP Excise Ap?;l))eal) Rules, 2001 and sh b% accolx)nganied against orée W, 'C?l at (}east should be
accompanied by a fee _of_ | Rs. 1,000/- Rs.5000/-, Rs,10,000/-  where , amount _ of
dutydeéman /mtereasy penalty/refund is %to, 5 lac.,'5 Lac to 50 Lacd and above 50 Lac respectively in the form
of crossed bank draft In favour of Asst. Registrar of brz}tglh of any nominated public_sector bank of the place
where the bench of any nommatedsé)ubhc séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/~

B I FArRITTHT & |AE 3, | HRIATA, 1994 Y 4Ry 86(1) F Haaid Q@ yaare, 1994, & s 9(1) &
T UiRa a1 S.T.-5 7 AR wfaat F & sm el vd 3uF ey forw 3new & fawgy srha 6y 7=l g1, 39 ufa |y & goeet
B (3 B TF 0Ty g TifRe) AR T O FH @ 59 e 9T & g, gl JaraR 1 AT [ sarer $ A 3R ey
SHIT,FIT 5 AR AT 3HY $H,5 ARG IIC A7 50 ARG IUT F IgaT 50 o1 39¢ & e § oY swwver 1,000/~ 92, 5,000/-
T 3527ar 10,000/~ T4 1 WetRer o0 e i wiy Hower w4 UIRa ew & sperare, gafta e sty S
QT & TETTeh UorEeR & 71 Tl ot Trdfierss &3 & ¥ ganr oy Ywifhar % Sie qary o oire T1fRe | Hefd s
o SPTCTIeT, 4 BT 39 ATET 3 g1 ARV SHeT Heifter el ATATeaor 1 ATET R & | T 316wy (R 31R) & /e
ITACH-TF & A1 500/~ ITC T AR Yo FAT A1 €19 1

. The appeal under sub section (1) of Section_ 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
n ug plicate in Form S‘T.(S) as prescribed, under Rule 9(1) of fhe Service ’IpaI:J( Rules, 1994, and Shall be
accompanied %y a copy of the order a%pealed against (one of which shall be certthed c(g) and _should be
CCOIN; ed by a fees of Rs. 1000/- where the amount of service tax & interest dexgande penaltg levied of
/"‘”"ﬁshs fﬁlllxs or)iess Rs.5000/- where the amount of service tax & mterest demanded & penalty levied is more
ORR ) lakhs but not. exceeding Rs. F: Lakhs, Rs.10,000/- where the amount of service tax & interest
ed & penalty levied is more than Lakhs r%pees, in‘the form of crossed bank draft in favour of the
t'Registrar of the bench of nominated I-;ﬁbhc ector Bank of the pl?ce where the bench of Tribunal 1s |
. Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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@) T HRE, 1904 €Y uRT 86 & Iu-uRTHt (2) € (2A) & stedte ok & oy i, Savew BraHanl, 1994, ¥ Braw 9(2) -
Td 9(24) ¥ dEa RUIRT SuT S.T.-7 F & 30 w3 w8 37F 0 5T, ST 3T Yok HUA g (), FAE
39TE Y EANT TIRG IRRT H afeal et # (3w s & v ol AN FeAr TigT) AR g CART T HYFA Jgar ~
INGA, FAT FEE Yo WA, F HMelry wraifREer @ v et o 1 TG & are e Y ey o v 7
T FET AT |/ : : L .

. The appeal under sub section 2& and (24) of the section 36 the Finance Act 1994, shall be filed in For ST.7 as

prescribed under Rule 9 (2% & 9(2A) of the Servics Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Exzcise or Commissioner, Central Excise {/ ppeals}\ {one of which shall be'a ¢ ed
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax 1o file tbe‘appeal before the Appeliate Tribunal.

(i) m:ﬁ,mm%ﬁwmmmmumaz}:qﬁr&nﬂaﬁsms#mzrmaﬁafﬁﬁm
1944 &Y URT 35U% & iaaa, S B Red 3¥RATRE, 1994 & 4wy 83 & A Jare Fi 8l ARy H IS B, $H HERT F wid
FANNT wirEToT & T IR FoAT 3eNE YA &L AT ¥ 16 SIS (10%), 76 #ie a Seiven Ranea &, a0 v, 59
Faer e Rarieet &, 1 sprae By T HIE, @A TR e ORT & iada 9ar R Jet ol adiaa 3y o e W|T &

30w AN
FET STE Yok Ve G ¥ Fuee e By e g A e afRw
@) a1 & & Igeta "
(i) HAAT S Y Wl 3% T T
(i) Aae FAT PIAEe & PEA 6 & A 3T T
- aud 77 fF 3% QR & wawer T (6. 2) IREEET 2014 F 3w @ @ Bl ardele efte® & wwer

TR TGt 375i wa v @l S S Rl o
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section: 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where pgnalty al%tr?e is in dispute, provided the seount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, - )
g Under Central Excise and Service Tax, “Duty Zemanded” shall include :
i) amount determined under Secton ;
i1) amount of erroneous Convar Cred
ii) amount payvable under Rule
- provided further that the provision
pending before any appellate authority prior i«

:‘f Crtedit l}ultesth cati 4 »
uot a o the stay application and appeals
Vn‘: of tgg Finance (No.2) Rct, 2014.

©) HRA TAHFR Wmﬂaﬁ: e,
Revision application to Governnent »3in )
TH G eﬁ?qafmmmﬁm ¢ AT EE WORE, 1994 T URT 35EE & YUAWIS &

Ree-110001, Y fFar o few) / l ()

A isi lication U the Under Secretarv. to the Government of India, Revision Application_Unit,

ifgglts?lrogf %pixll)arcxggf) l%e %ent eof I{Jevernuee, r&t‘h ‘r"locdr, Jeevan Deep Building, Parliament Strpe%t, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first provise to sub-
section (1) of Section-35B ibid:

) I A & R AR & AHS F, Fel JaeT B T & Wl SREW ¥ $ER 78 & uRIeE & AT a1 fEl e
TR a1 R R o siER E © g SRR IE TS F s, T R 1SR o & a1 et & A 3 wHERor & 2N,
ey T 7 R MR 78 3 A S ST ¥ 30 #1
In case of any loss of goods, where the loss gecurs in trans
or from one warehouse to another during ti:e course 5! o7
whether in a factory or in a warehouse

(i) 3T ¥ T el TS o 8 Y i AR T e 8 AT 3w aved T R 978 1S S e o & o (Rae) &
A H, I AN & IR TS w A e Pata ey
In case of rebate of duty of excise on goods exportzd o zny country or territory outside India of on excisable
material used in the manufacture of thé goeds which are exported to’any country or territory outside India.

(i) ﬁmggawﬁ%m%mﬁmmmﬁmﬁuﬁa%m%u
In case of Boods ekported outside India export to Nepzl or Bhutan, without payment of duty.

(iv) FARTT 3N F 3R Yoo & I & T o 548 e 2 HVAIAA vd 587 R waus & Jgd Ay 7% 8§
R O 3 St 3 () & AT R 3R (7. 2),1998 FTART 109 F ZaRT e B I e s gAY

o1 AT a1 7 uriyg fpv are 1/

Credit of any duty allowed to be utilized towsards pavimsnt «f excise duty on final products under the provisions
of this Act 05; thgy Rule§ made there upder uch nprdr i3 od by metyCommissf?)ner {Appeals) on orpaft‘gr, the
date appointed under Sec. 109 of the Finzance (N¢.2) 1988,

) IRNFT 37agT B & 9IA 9UF FEW EA-8 F, S & e swuies Yo (3rde)faemaa, 2001, & e 9 & i
fafafese 8, 59 3ger & WINOT & 3 A & Aok I o SR HIAEA & WY W JHrerer @ Jdver e o wiaar O
Herer B el AT | Y A FeF IWIE e HBWAE. 100 & 4R 35-EE F doa Yo B Tl & gy &
R e e i el 8 ifi
e above application s! e made ir: dyplicate i Forn Mo, BA-8 ¢ ified ) i
(Appeals), Rggs, 2001 within 3 months %é'o:nd%hc‘;l da(ta‘:Jen %vhich tﬁ% sopﬁl%r S 1?3361:((}{ gleB’ gggffgé‘ tralai%xs??g
commumc.a%ied and shall be accompanied by twe ¢cn h of the OI0Q and Order-In-Ap egf It shoulag also be
accompanied by a copy of TR-6 Challan evidencing ¢ *t of prescribed fee as prescnged under Section 35-
EE of CEA, 1944, under Majer Head of Account.

W) gedreror ndee & v T tee e e & st & wl oo |
STET Here e U oI ¥9D I7 3HA F g ot SUA 200/ - F7 3237005 fFr e 3R 3 Foest e v T w99 X ST A
A FIF 1000 -/ T SPTI Thar 0|

The revision appli®ation shall be accompanied bv 2 fez of Rs. 200 /- where the t invol in Rupees
Lac or less am? %{s. 1000/- whiere the azrrx)oum involved is more thah Rupeées Ongzggg nt involved in Rupees One

D) af o5 3w 7 % A AW F FAKR & A YA T AW & X0 e & 31w, 34 o & R s a5
T & g1 gU off 1 foran 98 ¥ aY & BT 3mienty i Ao 3 U 9 AT $ET FHR F T A
forar srar €1 a.é In case, if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one a_gpeal to the Apﬁe,llant Tribunal or atlkclﬁ

one application to the Central Govt. As the c ay be, is i
Qn. of%)s IR o5 gch?n 0 s the case may be, i filled to avoid scriptoria work if excising Rs. 1

(E) JITHN TS =arerd Yok HOWRTH, 1975, F HGH-1 F IFAT g S VT TA917 IS Y 77y R RAARS 6.50 393 &
ATy Yook R e dar glar wRw) / )

One of lication or O.1.O. as _the case may be, and th, d f the adjudicati i
courtc?egefstanaxgpof s.6.50 as prescribed under S¢ .,eduﬁa—l in t%z%rlsegf %he go%gtuFeg%,glggg}%rsltzmsgalge%?ar a

(F) AT Yo, P UG Yoo T JaFT HAHT =miaTor (F1 Q) Fraamae, 1982 # aftla vd 377 defeva et
?ttﬁ?ﬁaffapﬁ?:fﬁmsﬂnﬁrmaﬁﬁ%%mm?%i /
ention is also invi t U, 1 the i i i
Attention is Appeﬁlate o t())un gl (Pr%sc gng_gn&uleg’s% éaéx,) other related matters contained in the Customs, ExXcise

3 el TRy Y e il e @ T sarae, TR R adeas sauet & v, st e dease

\&vw.cbec ov.in F 4@ FHA & |

. r the elaborate, detajled and atest{)
%, appellant may refer to the Departmen
R |

it from a factory to a warehouse or to another factory
pcessing of the goods in a warehouse or in storage

.

rovisions relating 1o fiing of a eal to the higher appellate authority, th
al website Ww‘.v.cbf:c.gov.lgn. PP T °PP authonty, the
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e QRDER IN APPEAL ::

M/s. Balkrishna Industries Limited, Bhuj-Bhachau Road, State Highway
No. 42, Village Paddhar, Taluka — Bhuj, Dist - Kutch(hereinafter referred to as
‘Appellant) has filed the present appeal against Order-In-Original
NoV.10/04/Refund-BKT/Recredit/2018-19 dated 05.02.2019 (hereinafter
referred to as ‘the impugned order’), passed by the Assistant Commissioner,
Central Goods and Service Tax Division, Bhuj (hereinafter referred to as “the
adjudicating authority”).

2. The appellant engaged in manufacture and export of tyres falling under
Chapter Sub-heading No.4011. Appellant had received order for export of tyres
from their Indonesian buyer and as per their requirement they had prepared five
advance invoices on 07.01.2017; however, due to some technical reasons, the
customer cancelled the order for which appeliant had prepared invoices and
same was not dispatched by them for export. However, at the end of month they
had debited duty from their cenvat account and filed ER-1 return under which
they declared above five invoices as export under rebate claim. As the said order
was cancelled by the buyer; the appellant had informed jurisdictionai Range
Superintendent of Central Excise vide their letter dated 10" February-2017
seeking permission to take back the credit of Rs. 11,30,900/- ; the appellant filed
their TRAN-1 application to transfer the balance amount of Cenvat Credit into the

electronic credit ledger under GST without taking re-credit of above five invoices.

2.1 The Appellant vide their letter dated 28.09.2018 addressed to the
Assistant Commissioner, Central Excise & GST Division, Bhuj sought permission
to take credit in electronic credit ledger or sanction the said excess paid duty as
refund. The adjudicating authority vide order F.No. V.10/04/Refund-BKT/Re-
credit/2018-19 dated 24.10.2018 informed that since the time limit of filing Tran-
1 credit expired on 27.12.2017, no amount of credit could be carried forward and
also informed that refund cannot be sanction as sought by the appellant as same
is not falling under ‘technical difficulty in availing Tran-1 credit’ and due to legal
binding, the refund could not be carried forward in Tran-1. The appellant made
another representation vide their letter dated 26.10.2018 by stating that the case
is not of any negligence on their part to transfer remaining balance credit in

Cenvat Account but the same falls under refund of Central Excise duty to be
sanctioned either by way of credit in electronic ledger under GST or by way of

refund and same was rejected by the adjudicating authority vide letter dated

Q/ Page 3 of 10 "




12.11.2018; appeliant further submiitted required documents during the personal
hearing on 07.01.2019 and again requested o refund of Central Excise duty to
be sanctioned either by way of credit in electronic ledger under GST or by way of

refund. The adjudicating authority rejected rafund claim vide the impugned order.

3. Aggrieved, the appellant have preferrad this appeal on the various

grounds as under:

(i) The impugned order is not proger and iegal as same has been passed by
gross violation of provisions of the Cantral Sxcise Act, 1944 and the Rules made
there under. The adjudicating authority hias not considered that the case is not
related to transitional credit but it is relzied to restoring the duty paid under the
subject invoices as a re-credit due to canceiiation of the export shipment. They
have also not considered that goods meant for export were never cleared outside
the factory as the export order were cancelled and that the invoices could not be

cancelled as the duty was already paid by them and also reported in ER-1 returns.

(i)  The adjudicating authority ;;"LSF'E'E"!E:E' relied upon the provisions of CBSE's
Excise Manual of Supplementary insirictions issued on 17.05.2005; under which
it is stated that refund is required i be filed in the prescribed preforma R-1 and
that the appellant’s letter dated 10.02.2017 cannot be considered as refund
application as the same is not in preseribed farmat; that the range superintendent
is not a proper officer for claiming the refund under section 11B. The adjudicating
authority has not considered that Range Supsrintendent has not responded to
their representation to restore / re-credit the Cenvat Credit.

(i)  Appellant further relied on sub-section (3) of Section 142 of CGST
Act,2017.

The appellant submitted that as the due date of filing TRAN-1 form for
transfer of cenvat credit to GST was ovar, they requested adjudicating authority

to allow them cash refund on the basis of =iy leiter dated 10.02.2017.

(iv) The adjudicating authority has never disputed about the excess
payment of duty and the goods were never cleared outside the factory as the
export order were cancelled. The appellant submits that the legitimate refund

due to them cannot be rejected merely on the procedural infractions when fact
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of excess payment of duty has been admitted by the adjudicating authority.
Appellant relied on the following decisions:

Dew-Pond Engineers Pvt. Ltd. 2017—T|OL-295-CESTAT—Murﬁ.
Repro India 2016-TIOL-824-CESTAT-Mum.

Seimens Limited 2017-TIOL-2479-CESTAT-Mum

BDH Industries 2008(229)ELT 364 (Tri LB) and 2008 (231) ELT 61
(Tri.Mum) |

AN =

4 Personal hearing in the matter was attended by Shri Satish Talnikar,
Deputy General Manager (Excise & Customs), who reiterated Grounds of Appeal

memo and also submitted the additional submission for consideration.

4.1  The appellant vide letter dated 06.11.2019 has submitted further written
submissions, interalia, as under:

)] Appellant initially never intended to file a refund claim under the
provisions of Section 11B of Central Excise Act,1944, as their case
was related to only an adjustment of an account to be made with due
permission from the department. The Central Excise duty was paid by
them by way of debiting their Cenvat Crédit account on export invoices
prepared by them in advance and they have not cleared any goods as
their order was cancelled by the buyer. Further, they have submitted
that they sought permission from jurisdictional range superintendent
for re-credit the same but the jurisdictional range superintendent failed
to take any action on their representation, therefore, the appellant

failed to file proper refund application before the proper officer.

(1) Appellant rely on decision of Hon’ble Tribunal in the case of Security
Engineering Products V/s. Commissioner of Central Excise,
Chandigarh-I 2018-TIOL-1512-CESTAT-CHD [2018 (15) GSTL 77
(Tri.Chen)] wherein it has been held that the Sector officer is part and
parcel of establishment of Jurisdictional Assistant Commissioner,
therefore, as held in judgement that a communication submitted to any

authority under establishment was to be treated as submitted to the

head office. O/
R
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5. | have carefully gone through the facis of the case, impugned order,
grounds of appeal and submissions made by the appellant. The issue to be
decided in the present appeal is whether the adjudicating authority has correctly
rejected the refund / re-credit clasim of Cenval credit and whether the appellant’s

letter dated 10.02.2017 can be considered as refund application or otherwise.

6. The undisputed facts of the case are that appellént were required to
prepare an invoice in advance for their export order as per their buyer’s request;
that at the end of month appellant had desited duty from their cenvat account
and filed ER-1 return under which they declared five invoices as export under
rebate claim without removal of gonds frem factory premises. As the said order
was cahcelled by the buyer; the appellant had informed jurisdictrional Range
Superintendent of Central Excise vide their letter dated 10" February-2017
sought permission to take back the craditof Rs. 11,30,900/-; after implementation
of Goods and Service Tax the appeliant filed their TRAN-1 application to transfer
the balance amount of Cenvat Credit inte the electronic credit ledger under GST
without taking re-credit of above five invoices. The Appellant vide their letter
dated 28.09.2018 sought the permission to take credit in electronic credit ledger
or sanction the said excess paid duty as refund from the Adjudicating Authority

and same was rejected by the adjudication authority vide impugned order.

7. | find that it is pertinent to examine whether the letter dated 10.02.2017
filed by the appellant seeking permission from the Range Superintendent to take
back / restore cenvat credit can be treated as an application for refund or

otherwise?

7.1 it is pertinent to examine the Section 11B of the Central Excise Act, 1944
in respect of Claim for refund of duty and interest, if any, paid on such duty, which

is reproduced hereunder:

(1) Any person claiming refund of any duty of excise and interest, if any,
paid on such duty may make an application for refund of such duty and
interest, if any, paid on such duty to the Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise before the

expiry of one year from the relevant date in such form and manner as

O] Page 6 of 10
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may be prescribed and the application shall be accompanied by such
documentary or other evidence (including the documents referred fo in
section 12A) as the applicant may furnish to establish that the amount
of duty of excise and interest, if any, paid on such duty in relation to
which such refund is claimed was collected from, or paid by, him and
the incidence of such duty and interest, if any, paid on such duty had

not been passed on by him to any other person :

Provided that where an application for refund has been made before the
comméncement of the Central Excises and Customs Laws (Amendment)
Act, 1991, such application shall be deemed to have been made under
this sub-section as amended by the said Act and the same shall be dealt
with in accordance with the provisions of sub-section (2) substituted by
that Act :

Provided further that the limitation of one year shall not apply where any

duty and interest, if any, paid on such duty has been paid under protest.

7.2 Further, | would like to examine Paragraph 2 of the Chapter 9 of the CBEC
Manual of the CBEC manual on the Refund, under which the manner of

presentation of refund claim is prescribed; which is reproduced hereunder:
2. Presentation of refund claim

2.1 Any person, who deems himself entitled to a refund of any duties of
excise or other dues, or has been informed by the department that a
refund is due to him shall present a claim in proper Form, along with all
the relevant documents supporting his claim and also the copies of
documents/records supporting his declaration that he has not passed on

the duty incidence.

2.2 The claim will be filed with the Deputy/Assistant Commissioner of

Central Excise with a copy to the Range  Officer.

2.3 The claim shall be presented in duplicate and shall be duly signed by

the claimant or by a duly authorised person on his behalf and shall be pre-

receiptéd (with revenue stamp on original copy, whgre necessary).
Q‘/ Page 7 of 10




:he wlaim without the accompanying

2.4 Itmay not be possible i

documents and decide abcut its zormissibility. If the claim is filed withcut

requisite docurnents, it msy isa0 i dslay in sanction of the refund.
Moreover, the claimant of refund is sntified for interest in case refund is
not given within three monthis of the §ifing of claim. Incomplete claim will
not be in the interest of the Deparimant. Consequently, submission of
refund claim without supporiing docurmanis will not be allowed. Even if
post or similar mode files the same, the claim should be rejected or
returned with Query Memoc {depenzing upon the nature/importance of
document not filed). The c:a:. shali be iaken as filed only when all relevant
documents are available. Irv case of nor-availability of any document due
to reasons for which the Central Excize or Customs Department is solely
accountable, the claim mzy be adwmitted that the claimant in not in

disadvantageous positicr: with respect to limitation period.

7.3  Further, | find that in CBEC Manuai, at Annexure-67 under erstwhile Rule
173-S of Central Excise Rules; 1344, prescribes “Form R” as application for

refund of excise duty.

7.4  Further, | find that in CBEC Circuiar Mo. 130/41/95-CX dated 30.05.1995
at para No. 2(a), it is clear that Refund Application must invariably be filed in the

office of the Assistant Commissiongr and not with the Range Superintendent.

7.5 From the above it is clear that any parson claiming refund of any duty of
excise and interest, if any, paid o0 such duty may make an application to the
Assistant Commissioner of Cenirai Excise or Deputy Commissioner of Central
Excise before the expiry of one year from the relevant date in such form and
manner as may be prescribed i.e. Form “R”. Therefore, letter dated 10.02.2017
filed by the appellant seeking permission from the Range Superintendent to take

back / restore cenvat credit cannot be trealzd as an application for refund.

8. | find that as per Ruie 11(2) of Central Excise Rules, 2002 “no excisable
goods shall be removed from a factory or & warehouse except under an invoice
signed by the owner of the factory or his authorized agent”. Appellant have raised
invoices without removal of excisable goods from their factory premises,

therefore, the invoices issued to their buver can be treated as proforma invoice /
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commercial invoice / export invoice but cannot be treated as tax invoice to be
issued under Rule 11 of Central Excise Rules. However; if thé duty is being paid
without removal of goods from factory gate, same can be treated as excess
payment and same is available for refund as per the provisions of Section 11B of
the Central Excise Act, 1944. |

8.1  Further, | find that in Chapter-4 of Central Excise manual, procedure of
cancellation of invoices is mentioned at Para no. 11, which is reproduced

herewith:
Cancellation of invoices

11.1 When an assessee is compelled to cancel invoice, the following actions

should be taken: -

i. Intimation of a canceiled invoice should be sent to the range
Superintendent on the same date, whenever possible. However, in
case of exceptional circumstances beyond the control of assessee
should this not be possible, the intimation should be sent on the

next working day;

ii.  Along with the intimation of the cancelled invoice sent fo the range
Superintendent the original copy of the cancelled invoice should

also be sent.

ji.  Triplicate copy of the cancelled invoice may be retained by the
assessee in the invoice book so that the same can be produced
whenever required by audit parties, preventive parties and other

visiting officers.

8.2  On going through the ietter dated 10.02.2017 of the appellant addressed
to the Range Superintendent, it appears that the Appellant had not enclosed
cancelled invoices in original and thus, the appellant had fkot followed the

procedure of the cancellation of invoices.
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8.3 laiso find that the case e wfas s “be appellant are not appiicabie
to present case heing not ralaies w3 swuaror L present case of refund under

Section 11B of the Central Hxcis

9. in view of above, ! holid the D2 2017 filed by the appellant

sought permission from the Rarge Tuosinn Cunin ake back / resiore cenvat

credit cannot be treated as =y mopl o o wind under Section 118 of the
“ 304 1/85-CX dated 30.05.1995

and the instruction coentzinad & Hue L3000 o sugl, as the appetiant have not

Central Excise Act, 1944 read with oyl

followed rules laid down under &z lon 118 7 e Central Excise Act, 1944 and

also not followed any procadurs ol iown waar chapter 4 of the Central Excise

manual for invoice system. Thursioos ony canng the facts and circumstances

of the case, | uphold the impugaes wmer e sszot the appeal.

10.  dra®distt ganT et &y o ®

R 3T J0% § AT S g

10.  The appeal fiied by the Anr < lignosed off in above terms.

M/ o

(Gopi Nath)
Commigsioner (Appeals)

By Speed Post

To
M/s. Balkrishna Industries tLirmiied,

Bhuj-Bhachau Road, Siate 43,

Village Paddhar, Taluka — Bhigl, D

Copy to:
1) The Principal Chief Commiissionar, (337 2 Jentral Excise. Ahmedabad Zone
Ahmedabadfor information piesss.
2) The Commissioner, GST & C(entrsi cise, Kutch Commissionerate,
Gandhidham for necessary action.
3) The Asst.Commissioner, GST & (=

L m¥cise, Bhuj for necessary action.

%) Guard File.
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