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1994tRT86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) * e atc1 ff -çq .jc-4al  p TZI 3tfl iq,u1 r 1 , 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puraxn, New 
Delhi in all matters relating to classification and valuation. 

(ii) i&1q-ci 1(a) Qcii' 31fff i 3T11T tw 3T4 ftRT Ti5T jc4IC, V ict 3ri4't?i TT1rUr 
, $e1E 33ii- $oo   u1v ii 

To the West regional bench of Customs Excise & Service Tax Appellate Tribun?1 (CSTAT) at, 2' Floor, 
Bhaumah Bhawän, Asarwa Ahmedabad-38'OO ibm case of appeals other than as mentioned in para- 1(a) above 
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The apneal to the Appellate Tribunal shall be filed in quadniplicate. in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one winch at least should be 
accompaxued by a fee of Rs. 1 000/- Rs.z000/- Rs.10 000/- where amount of 
dutydemand/interest/penalty/refund is upto 5 Lac. 5 Lac to 50 Lad and abov'e 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar o bra,,nch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank ox the tilace where the bench of the Tribunal is situated. 
Application made for grant of stay snail be accompanied by a fee of Rs. 500/- 
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The appeal i.inder sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
in quaruplicate in Form S.T.5 as prescribed under Rule 9(1' of the ervice Tax Rules 1994, and Shall be 
accompanied by a

f
copy of the order apea1ed against (one of which shall be certified dopvl arid should be 

a ees of Rs. 1000/- where the amount of service tax & interest deriandecf penalty levied of 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 

th	 fle lakhs bul: not, exceeding Rs. Fifty Lakhs Rs. 10 000/- where tile amount of service, tax & interest 
& penalty levied is more than fifty Lakh rUpee& in the form 01 crossed bank draft in favour of the 

Assr&antegistrar of the bench of nominated blic ector Bank of the place where the bench of Tribunal is 

/
-ituat. 1\Application made for grant of stay sh be accompanied by a fee of Rs.500/-. 
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¶i 3,1994 tnT 86 3t-lIv3 (2) (2A) 3lW, .)oi 1994, 3f 9(2) 
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3c'41C, jc' ,OIJ '4 cf' tTMt11) 33t1ëT ço 33t 

jI.fl4c1-c1, jç'.4, $Jç.,i 1 3tftF t1PU1 W cl4 ci' T 1T OJ  33TT t  

The appeal under sub section (2) and (2A) of the section 6 the Finance Act 1994, shall be flied in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rues, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Corriissione. Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cornssionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal beforeThe Appellate Tribunal. 
*flII 1e4, * 5cMlc 1c'4, P 3tfr4 ii)T (Z) 31e4l HI61I jc4( ic-4' 3lioi 

1944 *tIRT 35tr 3Ti, 3flrl, 1994 T TT 83 3 tR1T1*', 
3Ill4ul T.c"4l FiT 10 '1rr(10%), I q r1h1s)~,d , 
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(i)  
(ii) io rit 

(iii) Ft 
- 3TitT2014 

jwi1 33T Ff/ 
For an apneal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made aopticable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of th.e duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the ancunt of pre-deposit payable would be subject to a 
ceilingofRs. lOCrores, 

Under Central Excise and Service Tax, "Dut eceanded" shall include: 
i) amount determined under Section i 
ii) amount of erroneous Ccnva: Credt taken: 
rn) amount payable u.uder Rule 6 cn thc ..enva Credit Rules 

provided further that the provl" ri'- ' Se it 11 'ot apply to the stay application and appeals 
pending before any appellate authority rinr to t' ycenent of the 1'inance (No.2) Act, 2014. 

$1T ctj,1iU1 £If. 
Revision pp1lcatlon to Government uoe: 

31TT TzP1r 1IId ,C1iT '. i{,i994 T 1RT 35EE '44a11q, ; 

3F3 TI rtciN, ttiTT 31Z1' T'', )1iT t11t. (t O1 i*1 , $ 
A revision avplication lies to the Under Secretary, to the Government of. India, levision Application Unx, 
Mjnjsh-v of Finance Department of Revenue, 4th Thor, ueevan Deep Building, Parliament Street, I'ew Delhi-
11000 r under Section 35EE of the CEA 1944 in respect ol the following case, governed by first proviso to sub-
section 1) of Section-35B ibid: 

*  ti , *  t  i in 
 5rr ni' TP o•Irl 4q,(v( 

1/ 
In case of any loss of goo'üs, where the loss occurs in tr'apsit from, a factory to a wa ehouse or to anotler factory 
or from one warehouse, to another during the course n tn'ocesstng of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) Hc1 1c Irit ci tI(1t) i 

 '*  ftri' -. 

In case of rebate of duty of excise on goods exported to any country or territory outsi4e India o' on excisable 
material used in the manufacture of the goods winch are exported to any country or terntory outside India. 

(iii) tr riiir ¶ li iTr c rr u TtT t 1r fii rrzir i / 
In case ofoods e'mported outside India export to Nepal or Ehutan, without payment of duty. 

(iv) - g 
(31T) tcII )3 f,tT.T (r. 2),1998 IRT 109 i c,ciI't f1c1 1*c1I 3{IT*ii'iifl 

4IcI 1'i riVlI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rule made there under echoriier pssed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the ieniancc ;No.2! Act, 1998. 

i'44C1 31T t 1T WT *Hs EA-8 ', tti 3Ii1t llc4' (3tW) ieio4L2001, i 1ThT 9 t 
13rut3  rtttti 

Pc1 1it3 *1 
I'.  

The above application shall be made r dpii cate ii ci i 1A 8 as specified under Rule 9 of Central Excie 
(Appeals) Rtt[es, 2001 within 3 months ttom the date on which the order sought to be appealed aaainst is 
comnnunicatd and shall be accompamed by two, copie'ach of the OIQ and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencu pameot ci prescribed fee as prescrifled under Section 35-
EE of CEA, 1944, under Majer Head of Account. 

(vi) T3 1 di13gpoft 
*1ld1 t-1 P eII '4 PT 3 200/- T PtriT1iTPT .2jI 3tT t 'mif * 

1000
.2 

The revision app.liation shall be accompanied, by a die, of Rs. 20C'/- where the amount involved in Rupees One 
Lac or less and 'Rs. 1000/- wli ere the amount involved is re.ore than Rupees One Lac. 

3Ut t' 3Tt r 1e1lt B' P'i 3Tk1 Ilv r T91T, 44kcr rr 1i tiir i1i r 

11I jIdI ri / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aloresaid manner not withsthnding the fact thtt the one appeal to the Appellant Tribunal or the 
one application to the Centrar Govt. As t.he case may he. is tilled to avoid scriptoria work if excising Rs. 1 lakh fee of'Rs. 100/- for each. - 

1975, i 3irr-I i 31Tkr tr 3flT r g tMi 6.50 4.itt 

(1) 

(C) 

(i) 

(D)  

(E)  

(F)  

-4felRI.4 Tt ftft c1'1I 'kF n1vi / 
One copy? of application or 0.1.0. as the case may he, and, the order of the adjudicating, authority shall bear a court tee stamp of Rs.6.50 as prescribed under SChedule-I in terms of the Court Fee Act1I975, as amended. 

v* 'r 3Tt1'tlzr PT n1Itrnr (i) l') ie-si, 1982 1iT iT 3 ff1T1 a1frlo) 
t *ii1ci q,  cac1 L4J-'1 t3) tP13Qc1 ii Tffi / 

Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise and Service Appellate Tnbunal (Procedure) Rules, 1982. 

3tt 3PftT ii t 3Pfk' ?Tf c P1IXt c1i'q, I'I1TT 3ft oø1dd1 T1f i V, i'Rcfl fPThT  
.cbec.gov.intIi'i/ 

r the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the DepartmenTal website www.Cbec.gov.ini. 



Appeal No: V2/44/GDM/2019 
.Appeal Filed By M/s. Balkrishna Industries Limited 

:: ORDER IN APPEAL:: 

M/s. Balkrishna Industries Limited, Bhuj-Bhachau Road, State Highway 

No. 42, Village Paddhar, Taluka — Bhuj, Dist - Kutch(hereinafter referred to as 

'Appellant') has filed the present appeal against Order-In-Original 

NoV. 1 0/04/Refund-BKT/Recredit/20 18-19 dated 05.02.2019 (hereinafter 

referred to as 'the impugned order'), passed by the Assistant Commissioner, 

Central Goods and Service Tax Division, Bhuj (hereinafter referred to as "the 

adjudicating authority"). 

2. The appellant engaged in manufacture and export of tyres falling under 

Chapter Sub-heading No.4011. Appellant had received order for export of tyres 

from their Indonesian buyer and as per their requirement they had prepared five 

advance invoices on 07.01.2017; however, due to some technical reasons, the 

customer cancelled the order for which appellant had prepared invoices and 

same was not dispatched by them for export. However, at the end of month they 

had debited duty from their cenvat account and filed ER-I return under which 

they declared above five invoices as export under rebate claim. As the said order 

was cancelled by the buyer; the appellant had informed jurisdictional Range 

Superintendent of Central Excise vide their letter dated 10th  February-2017 

seeking permission to take back the credit of Rs. 11,30,900/- ; the appellant filed 

their TRAN-1 application to transfer the balance amount of Cenvat Credit into the 

electronic credit ledger under GST without taking re-credit of above five invoices. 

2.1 The Appellant vide their letter dated 28.092018 addressed to the 

Assistant Commissioner, Central Excise & GST Division, Bhuj sought permission 

to take credit in electronic credit ledger or sanction the said excess paid duty as 

refund. The adjudicating authority vide order F.No. V.10/04/Refund-BKT/Re-

credit/2018-19 dated 24.10.2018 informed that since the time limit of filing Tran-

I credit expired on 27.12.2017, no amount of credit could be carried forward and 

also informed that refund cannot be sanction as sought by the appellant as same 

is not falling under 'technical difficulty in availing Tran-1 credit' and due to legal 

binding, the refund could not be carried forward in Tran-1. The appellant made 

another representation vide their letter dated 26.10.2018 by stating that the case 

is not of any negligence on their part to transfer remaining balance credit in 

Cenvat Account but the same falls under refund of Central Excise duty to be 

sanctioned either by way of credit in electronic ledger under GST or by way of 

refund and same was rejected by the adjudicating authority vide letter dated 
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12.11.2018; appellant further submitted required documents during the personal 

hearing on 07.01.2019 and again requested to refund of Central Excise duty to 

be sanctioned either by Way of credit in electronib ledger under GST or by way of 

refund. The adjudicating authority rejected refund claim vide the impugned order. 

3. Aggrieved, the appellant have p'eferec this appeal on the various 

grounds as under: 

(I) The impugned order is not pro':er and sgal as same has been passed by 

gross violation of provisions of the Centrai Excise Act, 1944 and the Rules made 

there under. The adjudicating authority has not considered that the case is not 

related to transitional credit but it is re!ated to restoring the duty paid under the 

subject invoices as a re-credit due to cancellation of the export shipment. They 

have also not considered that goods meant for export were never cleared outside 

the factory as the export order were cancelled and that the invoices could not be 

cancelled as the duty was already paid by them and also reported in ER-i returns. 

(ii) The adjudicating authority tunlier resd upon the provisions of CBSE's 

Excise Manual of Supplementary instructions issued on 17.05.2005; under which 

it is stated that refund is required to be filed n the prescribed proforma R-i and 

that the appellant's letter dated 1002.2017 cannot be considered as refund 

application as the same is not in prescribed format; that the range superintendent 

is not a proper officer for claiming the refund under section 11 B. The adjudicating 

authority has not considered that Range Superintendent has not responded to 

their representation to restore / re-credit the Cenvat Credit. 

(iii) Appellant further relied on sub-section (3) of Section 142 of CGST 

Act,2017. 

The appellant submitted that as the due date of filing TRAN-1 form for 

transfer of cenvat credit to GST was ov'r, th'?y requested adjudicating authority 

to allow them cash refund on the basis of their etter dated 10.02.20 17. 

(iv) The adjudicating authority has never disputed about the excess 

payment of duty and the goods were never cleared outside the factory as the 

export order were cancelled. The appellant submits that the legitimate refund 

due to them cannot be rejected merely on the procedural infractions when fact 
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Appeal No: V2/44/GDM/2019 
Appeal Filed By M/s. Batkrishna Industries Limited 

of excess payment of duty has been admitted by the adjudicating authority. 

Appellant relied on the following decisions: 

1. Dew-Pond Engineers Pvt. Ltd. 2017-TIOL-295-CESTAT-Mum. 

2. Repro India 2016-TlOL-824-CESTAT-Mum. 

3. Seimens Limited 2017-TIOL-2479-CESTAT-Mum 

4. BDH Industries 2008(229)ELT 364 (Tn LB) and 2008 (231) ELT 61 

(Tri.Mum) 

4 Personal hearing in the matter was attended by Shri Satish lalnikar, 

Deputy General Manager (Excise & Customs), who reiterated Grounds of Appeal 

memo and also submitted the additional submission for consideration. 

4.1 The appellant vide letter dated 06.11.2019 has submitted further written 

submissions, intera/la, as under: 

(I) Appellant initially never intended to file a refund claim under the 

provisions of Section 1 lB of Central Excise Act, 1944, as their case 

was related to only an adjustment of an account to be made with due 

permission from the department. The Central Excise duty was paid by 

them by way of debiting their Cenvat Credit account on export invoices 

prepared by them in advance and they have not cleared any goods as 

their order was cancelled by the buyer. Further, they have submitted 

that they sought permission from jurisdictional range superintendent 

for re-credit the same but the jurisdictional range superintendent failed 

to take any action on their representation, therefore, the appellant 

failed to file proper refund application before the proper officer. 

(II) Appellant rely on decision of Hon'ble Tribunal in the case of Security 

Engineering Products V/s. Commissioner of Central Excise, 

Chandigarh-1 2018-TlOL-1512-CESTAT-CHD [2018 (15) GSTL 77 

(Tn. Chen)] wherein it has been held that the Sector officer is part and 

parcel of establishment of Jurisdictional Assistant Commissioner, 

there fore, as held in judgement that a communication submitted to any 

authority under establishment was to be treated as submitted to the 

head office. 
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5. I have carefully gone through the ar:ts of the case, impugned order, 

grounds of appeal and submissions made by the appellant. The issue to be 

decided in the present appeal is whether the adjudicating authority has correctly 

rejected the refund Ire-credit claim of Cenvat credit and whether the appellant's 

letter dated 10.02.2017 can be considered as refund application or otherwise. 

6. The undisputed facts of the case are that appellant were required to 

prepare an invoice in advance for their export order as per their buyer's request; 

that at the end of month appellant had debited duty from their cenvat account 

and filed ER-i return under which they deck3red five invoices as export under 

rebate claim without removal of goods from factory premises. As the said order 

was cancelled by the buyer; the appellant had informed jurisdictional Range 

Superintendent of Central Excise vide their letter dated 10th  February-2017 

sought permission to take back the credit oi Ra. 11,30,900/-; after implementation 

of Goods and Service Tax the appellant fed their TRAN-1 application to transfer 

the balance amount of Cenvat Credit into the electronic credit ledger under GST 

without taking re-credit of above five invoices. The Appellant vide their letter 

dated 28.09.2018 sought the permission to take credit in electronic credit ledger 

or sanction the said excess paid duty as refund from the Adjudicating Authority 

and same was rejected by the adjudication authority vide impugned order. 

7. I find that it is pertinent to examine whether the letter dated 10.02.2017 

filed by the appellant seeking permission from the Range Superintendent to take 

back I restore cenvat credit can be treated as an application for refund or 

otherwise? 

7.1 it is pertinent to examine the Section 11 B of the Central Excise Act, 1944 

in respect of Claim for refund of duty and interest, if any, paid on such duty, which 

is reproduced hereunder: 

(1) Any person claiming refund of any duty of excise and interest, if any, 

paid on such duty may make an application for refund of such duty and 

interest, if any, paid on such duty to the Assistant Commissioner of 

Central Excise or Deputy Commissioner of Central Excise before the 

expi,y of one year from the relevant date in such form and manner as 
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Appeal No: V2/44/GDM/2019 
Appeal Filed By MIs. Balkrishna Industries Limited 

may be prescribed and the application shall be accompanied by such 

documentaiy or other evidence (including the documents referred to in 

section 12A) as the applicant may furnish to establish that the amount 

of duty of excise and interest, if any, paid on such duty in relation to 

which such refund is claimed was collected from, or paid by, him and 

the incidence of such duty and interest, if any, paid on such duty had 

not been passed on by him to any other person: 

Provided that where an application for refund has been made before the 

commencement of the Central Excises and Customs Laws (Amendment) 

Act, 1991, such application shall be deemed to have been made under 

this sub-section as amended by the said Act and the same shall be dealt 

with in accordance with the provisions of sub-section (2) substituted by 

that Act: 

Provided further that the limitation of one year shall not apply where any 

duty and interest, if any, paid on such duty has been paid under protest. 

7.2 Further, I would like to examine Paragraph 2 of the Chapter 9 of the CBEC 

Manual of the CBEC manual on the Refund, under which the manner of 

presentation of refund claim is prescribed; which is reproduced hereunder: 

2. Presentation of refund claim 

2.1 Any person, who deems himself entitled to a refund of any duties of 

excise or other dues, or has been in formed by the department that a 

refund is due to him shall present a claim in proper Form, along with all 

the relevant documents supporting his claim and also the copies of 

documents/records supporting his declaration that he has not passed on 

the duty incidence. 

2.2 The claim will be filed with the Deputy/Assistant Commissioner of 

Central Excise with a copy to the Range Officer. 

2.3 The claim shall be presented in duplicate and shall be duly signed by 

the claimant or by a duly authorised person on his behalf and shall be pre-

receipted (with revenue stamp on original copy, whKe necessary). 
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2.4 It may not be possible o iitThiss the ::Iaim without the accompanying 

documents and decide abcth !rs admthsThility. If the claim is filed without 

requisite documents, it r' ieac th delay in sanction of the refund. 

Moreover, the claimant of rsfind is sritftiec! tOr interest in case refund is 

not given within three months of the tiing of claim. Incomplete claim will 

not be in the interest of the Deparlment. Consequently, submission of 

refund claim without supporling dociment's will not be allowed. Even if 

post or similar mode files the same, the claim should be rejected or 

returned with Query Memo depenr;g upon the nature/importance of 

document not filed). The claim shall he iaken as filed only when all relevant 

documents are available. In ness of mn-availability of any document due 

to reasons for which the Central Ecr1se or Customs Department is solely 

accountable, the claim may be admitted that the claimant in not in 

disadvantageous position with respect to limitation period. 

7.3 Further, I find that in CBEC Manual, at Anriexure-67 under erstwhile Rule 

173-S of Central Excise Rules; 1944. prescribes "Form R" as application for 

refund of excise duty. 

7.4 Further, I find that in CBEC ':ircuiar No. 130/41195-CX dated 30.05.1995 

at para No. 2(a), it is clear that Rei.md Appcation must invariably be filed in the 

office of the Assistant Commissioner and act with the Range Superintendent. 

7.5 From the above it is clear that any person claiming refund of any duty of 

excise and interest, if any, paid or such c.thty may make an application to the 

Assistant Commissioner of Centre Excise or Deputy Commissioner of Central 

Excise before the expiry of one year from the relevant date in such form and 

manner as may be prescribed i.e. Form "R". Therefore, letter dated 10.02.2017 

filed by the appellant seeking permission from, the Range Superintendent to take 

back I restore cenvat credit cannot be trea as an application for refund. 

8. 1 find that as per Rule 11(2) of Centr.E Excise Rules, 2002 "no excisable 

goods shall be removed from a factory or a warehouse except under an invoice 

signed by the owner of the factory or his authorized agent". Appellant have raised 

invoices without removal of excisable goods from their factory premises, 

therefore, the invoices issued to their buyer can be treated as proforma invoice / 
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Appeal No: V2/44/GDM/2019 
Appeal Filed By M/s. Balkshna ndustes Limited 

commercial invoice I export invoice but cannot be treated as tax invoice to be 

issued under Rule 11 of Central Excise Rules. However, if the duty is being paid 

without removal of goods from factory gate, same can be treated as excess 

payment and same is available for refund as per the provisions of Section 11 B of 

the Central Excise Act, 1944. 

8.1 Further, I find that in Chapter-4 of Central Excise manual, procedure of 

cancellation of invoices is mentioned at Para no. 11, which is reproduced 

herewith: 

Cancellation of invoices 

11.1 When an assessee is compelled to cancel invoice, the following actions 

should be taken: - 

Intimation of a cancelled invoice should be sent to the range 

Superintendent on the same date, whenever possible. However, in 

case of exceptional circumstances beyond the control of assessee 

should this not be possible, the intimation should be sent on the 

next working day; 

ii. Along with the intimation of the cancel/ed invoice sent to the range 

Superintendent the original copy of the cancelled in voice should 

also be sent. 

iii. Triplicate copy of the cancelled in voice may be retained by the 

assessee in the in voice book so that the same can be produced 

whenever required by audit parties, preventive parties and other 

visiting officers. 

8.2 On going through the letter dated 10.02.2017 of the appellant addressed 

to the Range Superintendent, it appears that the Appellant had not enclosed 

cancelled invoices in original and thus, the appellant had n\ot followed the 

procedure of the cancellation of invoices. 
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8.3 also find that the case eppenI are not appiicabce 

to present case being not ICi5 

Section 11 B of the Centrai -:x: 1 

9. In view of above, hold v •.ir d 

sought permission from de 

credit cannot be treated a 

Central Excise Act, 1944 read 

and the instruction contand 

followed rules laid down under 

also not followed any procedur 

manual for invoice system. Th: 

of the case, I uphold the impuç,5 .::er  

r:resent case of refund under 

.O22017 filed ;:y  the appellant 

o take back; re'tQre cenvat 

i;rd under Section IiB of the 

3O!4if95CX dated 30.05.1995 

as the appeUant have not 

Central Excise Act, 1944 and 

ohapter 4 of the Central Excise 

:c the facts and circumstances 

:ct the appeaL 

10. ir3 :rr 3ø- 9, ildI 

10. The appeal fied by the A: osed off in above terms. 

   

  

 

(Gop Nath) 
Commissioner (Appeals) 

By Speed Post 
fr (H) 

  

3) 

To 
M/s. Baikrishna Industries Lirte.:. 
Bhuj-Bhachau Roac, State: 

Village Paddhar, TaIuka LThJ;. 

Copy to: 
1) The Principal Chief Cornmssonsr, csT 

Ahmedabadfor information 
2) The Commissioner, GST & Centr 

Gandhidham for necessary ac.ton. 
The Asst.Commissioner. GST & C 
Guard File. 

4.2, 

& Central Excise. Ahmedabad Zone 

:xcise  Kutch Commissiônerate, 

xciseBhuj for necessary action. 
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