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4ft4tnir, 31TtT (3Tttr), '&Ioic4k Cl'tl lic1 I 

Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

T 33flT/ 1d 3TZl/ 341 Id1 k15I'44 3T?t, T3c-41e, 

'(loi4'k/ oIlJ1,1dI/ r th1TlrI C,dll'&I tIld oII) T31tr r: I 

Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise/ST 

/ GST, 

Rajkot / Jamnagar / Gandhidham 

&iicm1 /Name & Address of theAppellant&Respondent :- 

Hans Ispat LtdSurvey no. 5/P, 9-13, Village- Budharmora, Bhuj- Bhachau Road, Taluka- Anjar, Kutch 

T3f(3Tl) cç  f1d-ojçi 9*i3LcI i11qi1 I TT FlT3P1'lW C.,Fi.H. 1'bclI II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 

.J-H lc'q' TT3c-4Ic lc'4, *Ol'l,'t 31 o-,iiii)cl,,toI tY31 r, 3c4lCn r31111 1944 lt4flT35B 
(A) 3j 1994lc.1m86 i3 - 1II]d ',ldl ii 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) dflq,Ul dol'trn1 11J11 RP fl -ii  iitIT 3c9lc1 lo  i 3TtT oNI1lt(UI *1 ¶1 4t3,  

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(11) 39, '*i1 4it-i)cl 1(a) Glç1Il. 1V 3TkI't 3TRtT tw 31tM RT lcZ 3c9lC, fr1iTt 3TlT 1I.IlIh,tUl 
91 lJ1Ic.l l33ia oo?N,ii4 T1V l 

To the West regional bench of Customs Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-3800i6m case of appeals other than as mentioned in para- 1(a) above 

3-4NIItuI T3 -d1d M) 11Li ricIIc lo1' (3 T)I icie)'l, 2001, i11'iiei 6 3r1ttI1[ 
1 aj 'T'T EA-3 t & lirq'r * at1rr olloll 'ElTfV I o1dl j 14 ,j 3ç4j 
iRYaT 3)1 clalll oi arwr, t.'.i 5 ii  Tr 3.til eIl ii in 50 cjl lV 'ri 3TinT 50 c'IH!l .t'4'i 311liF ft cbd1T: 
1,000/-  5,000. l9l 3tifflT 10,000/- .4') it 1ItI1fttT oi1l tle4' 1eIo1 5I 1liftT lc'l' T lR'TT', lR1?r 
311'rzr oi lIe,,&uI i tiiau t iiie 1-ei& r c1oie, 'ir i i ccii.i oIl) * e,oi.ii 1i 
ollil t1T1V I t11Ild i4e. lT lR7lT', *it *T 3E llsu RY &l ,-ii 11fV ii TiI11T 3Tk?IiT o-1l1l1le,ul 1 Pteil fTT I 
3r(3i) ifli 311 r-' nin500l- vr1t i* .iii eii )dII l 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accom,panied against one Which at least should be 
accompanied by a fee of. Rs. 1000/- Rs.5000/-, Rs.10,000/- where •  amount of 
dutydemand/mterestJpenalty/refunu is upto 5 Lac. 5 Lac to 50 Lac and above 50 I.ac respectively in the form 
of crossed bank draft in favQur of Asst. Megistrai' ot branch of any nominated pubhc sector bank of the place 
where the bench of any nominated public sector bank of the,,place where the bench of the Tribunal is situated. 
Apphcation made for grant of stay shall be accompanied by a tee of Rs. 500/- 

3PlZt 1P1Tf1tUT i af 3TtflW,1d 3111t,1994 t c.&r 86(1) i 3T1TJf cIl4,'t l,J1cII, 1994, * ¶lii 9(1) * 
dcl fS.T.-5 iT3, TTf 3r T31dl 

RYPI1I ,I'1IIld )o4 tiil) 3111*RY4Ji RYP 1i1iT, 1i RY1*1J1Idl ,Gllo1 t1idl 3))c.ldII'4I iizrr 
Is1 irr3fl i,5 dila ain50 qT vri3mT50 eiIlS1.9V 1,000/- , 4.a), 5,000/- 

3TtTT 10 000/-  tr rftir anirr tie  *lt t1I iaoi il   tr 11l)1ld-t 3r'11'1'in o-I.iII1clUI f 
tIHill 151Q.14' 11l-cI aI11d* mii ),liiiI ci *rlq-e. dldiI1Il .,liiI tl1f1T I 
41 i 41t 3r nT * )ii tlTV 'l5f +I1ci 3tdiin -lNlIl4tul t flT QllT I inTT 31Tt ( 3l) i  
3flT-qi1Tin500/- .9L ni l,,1,HI4,,loilldIl lI 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
in quatlruphcate in Form S.T.5 as prescribed under Rule 9(1,) of the service lax Rules, 1994, and Shall be 
--	 panted by a copy of the order appealed against (one 01 which shall be certified copy) and should be 

ied by a fees of Rs. 1000/- waere the amount of service tax & interest demanded tta penalty levied of 
-. or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 

tha1ifiveMakhs but not, exceeding Rs. Fifty Lakhs, Rs.10,OQO/- where the amount of service, tax & interest 
dcmalle4 & penalty levied is more than fifty Lak,hs rupees, in the form of crossed bank draft in favour of the 

ista.t Rgistrai of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
uate(f /./pphcation made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B)  



(v) 

1i 3r •1 P,1994 rim86 3q-&r3(2) (2A)3r *rTd3tr,   1994, if4i  9(2) 
V 9(2A) cic1 1T S.T.-7 t 511  t2 3I* WT 3ç'4Ic, 1c'4 31T 3T (31r), itT 
ic'-IIC, i'(i r1r3uT rqfzii 1ldo1 Il id-flI1ci 141 E1T'iV) 3)T3flZTf,clII .1N4' 31TZTf 3TT 
i4lcl, 3clC, 1c1,/ t 3Ttft1 iTifli Ui t 31TlgT q,.(o1 1 1r  iilt 3fltr t :tiit . 

I / 
The appeal under sub section 2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

l 1c1, *i1 ick TZ 3~T lT1UT () t I1 3T c9I4  311 
1944 *ltITU353 rfl'i1 3TIu1T, 1994 rc.mu83 3lora3TIkr 
3I1hl&ul 3ItftTe'I c'4l -4'/4l ITiTIIi 10 tl1TT(10%), IJ1idI 1T1c1I1?,d , TT, 

oi ii factId , T T91T fI lV, fli 3fPt tit 1i  cJe)  3T 1t f qv 
31i'I 

.i9I4 ro i" 1-OI n1W 
(i) im11 'tt3Hq,ei 
(ii) 
(iii) iii 6 3ri 
- 2) Mt12014 

t)dI/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

TT siai fDT j1Ic.1: 
Revision appiication to Government of India: 

r 3TTr itr t199DT111ir -o11c1 J1IJei'1 k 3c'41e, Th4 3#l1T',1994 t .ITU 35EE t 
3113T 3TRF i*t, T9ttTUT 31Tt 44, 1i dl Icl, k'1(-cI 1ni, T1I', 'OOI I1T 11C, d-ll, 

t-11000l,ft1"iii iiiiTVI / 
A revision application lies to the Under Secretary. to the Government of India, Revision Application Unit, 
Ministry of 1'inance, Department of Revenue, 4th TI'loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001 under Section 35iE  of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

iiii r -ne k , iii -ni 1I1'I  i  i tii rr  3W 
IfrI ITftb.  T 1IIJ1o1 ij1 'kii, 

¶'* '4Il'I Trf Id1kl 11I d1IJ-!11 I/ 
In case of any loss of gools, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from one warehouse, to another dunng the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) t1ro.nci  iici w 1r,jc1.Ji c  
jJç) ', 

In case of rebate of duty of excise on goods exported to any country or territory outsi4e India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(in) .ic'.lI 1c-"k' T Tl9lf 1'i  1rr 11Tt * 'r'I'c Zn RT 1*T iI TZff I / 
In case of'oods ecported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) 

,cii'i1j 31111zw (r2),19981lm 109 tcili 
i1r aw'lI 

Credit of any duty allowed to be utili7ed towards payment of excise duty on firal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,"1998. 

i'.ld 3ir r t 11lt srr ii EA-8 , 3t *1 i'Zr jcl.lie1 TFt (3T4F)SIicic41,2001, t d- 9 i 3f1f 
1'1  , r3 3r,ii  iiIv I 

i ,iic1  ZlT1vi l'-T TZT3c'4I, rt 31 IZrr, 1944 im 35-EE t c'ici ftlr)ff 3fltrre'l' * 
/' 

The above apDlication  shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rures, 2001 within 3 raonths from the date on which the order sought to be appealed against is 
communicated and shall be accompamed by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescned under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) 1c'1 Trzrr(r 'tnfv I 
 1cld1 "H li ZI[31 200/- rl1 irfi ,ii'i 3t)?, 'Hçd '4'H t2ç '1 'TlIC,I 

i0ü -/r1rflI,1IL!I 
The revision appjieation shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and is. 1000/- where the amount involved is more than Rupees One Lac. 

&, r 3iTkr  3nft ir -iir wzt r anr t 1v  T li'ir, 1i 1Io1I Zrr1I  
i  f Znflñ 341RT i1l1I1Ur tfi1 3t Zfl ijt 3{TT 

Iii ,iId ' I / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesald manner not withstanding the fact .hat the one appeal, to the Appellant  1'ribunal or the 
one application to the CentraI Govt. As the case may be, is filled'to avoid scriptoria work if excising Rs. 1 lakh 
fee of'Ns. 100/- for each. 

3i11rr, 1975, t 3T-I * 3iiiT 3UT Q1ii 3iir *r TI iT' 1ftT 6.50 
o .i I c'i i 11 I 'loii ZITV I /

3 

One copy of application or 0.1.0. as, the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Acç1975, as amended. 

1OR'i i , Zr iic, t'' 31'1Zr Z ZIT)UT (I) ¶) ¶iiio c'?l, 1982 'flli9 P 3Z1 IiI1i1'r 'H I'H 
t 'H(H1lc1 cli.oI ciicl 1i'i t31t IL(t L.lIo1 31IId 1hlI 'IIdI I / 

Attention is also invited to the rules coverin,g these and other related matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Procedure) Mules, 1982. 

'- n1tiith t lr i1 't ' *iIti  1r .3t ic?ii  iiit t 11v, 31tftiTiff tP1Zr 
cbet.gov.in  t à   I / , . 

TFor thelaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
.appellnt 4iay ref'er to the Departmental website www.cbec.gov.in. 
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Appeal No: V2/73/GDM/2019 

:: ORDER IN APPEAL::  

MIs. Hans Ispat Ltd. (herein after referred to as "Appellant") filed 

present appeal against Order-in-Original No. 05/Refund/2019-20 dated 

22.05.20 19 (hereinafter referred to as 'the impugned order') passed by 

the Assistant Commissioner, Central GST, Division, Anjar-Bhachau 

(Kutch), (hereinafter referred to as 'the refund sanctioning authority'): - 

2. The brief facts of the case are that the appellant is a manufacturer, 

registered under Central Excise Act, 1944 and filed a claim for refund of 

balance in PLA amounting to Rs.2,44,53,335/- on 14.05.2019. The 

appellant erroneously carried forward their PLA amount of Rs. 

2,44,53,335/- in TRAN-1. The jurisdictional Range Superintendent 

pointed out erroneous transfer of PLA in Tran- 1 as the same was not 

eligible under Section 140(1) of the CGST ACT (hereinafter referred to as 

'the Act') to be carried forward in GST regime. On being pointed out, the 

appellant reversed the disputed amount by debiting the electronic credit 

ledger. Thereafter, the appellant filed the said refund claim for unspent 

PLA. The refund sanctioning authority, vide impugned order, sanctioned 

the refund claim in full, but adjusted interest of Rs.84,57,504/-, recovered 

for wrong availment of input tax credit (ITC) by way of transferring 

ineligible credit in TRAN- 1. 

3. Being aggrieved with the impugned order, the appellant preferred 

the instant appeal, inter-alia, on the various grounds as under: 

3.1 That the appellant was having closing balance of Rs. 2,44,53,335/-

in their PLA and also closing balance in cenvat credit as also shown in 

ER-i of June-20 17; that as per Section 142 of the Act closing balance of 

cenvat credit was required to be carried forwarded in Trans-i; that there 

was no explicit provision in respect of unspent PLA and under the 

confusion & apprehension that PLA would lapse in entirety, accordingly, 

they also transferred PLA in TRAN-1 unknowingly. 

3.2 That said PLA was never utilized and till it was reversed, the 

appellant always maintained sufficient balance of ITC in their credit 

4. 
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account; that this fact estat.s'.s t1 r:rn if wrong transfer of the said 

PLA, the same was never utib.ccc c tuestion of interest on unutilized 

credit is just unwarranted an. utif that PLA transfer was nothing 

more than mere posting of the smon.: hOOkS without being used and 

utilized. 

3.3 That Section 50(3) of the Act thoogh contains slightly different 

expressions but are quite saiL!, ar, hr hasic fabric of the corresponding 

provisions of the erstwhile lavr of Ccc Tat Credit Rules, 2004, containing 

Rule 14 on the same question ot law; raat whatever applicable to Rule 14 

would also apply to Section 50(3 of. Ac' Act. Accordingly, it is manifestly 

clear that when there is no financhh accommodation in respect of credit 

inadvertently taken and t reverrcci, without being utilized, neither 

interest nor penalty can be i:.ccosed. The appellant, in support of their 

contention, relied upon the decision ic :he following case laws: 

• CCE Vs Bill Forge Pvz Ltd 20 A? ELT 209 (Kar.)] U 
• Pearl Insulations Pvt Ltd. Vs C.E angaiore [20 13(29) STR 640 (Tn-

Bang.)] 

• CCE, Madurai Vs StrateaTe ngicicoring (P) Ltd [2014(310) ELT 509 

(Mad.)] 

• Hindustan Insecticides Ltd Vs CCJi, LTU [20 13(297) ELT 332 (Del.)] 

4. Personal Hearing in the matter as attended by Shri Santosh Mitra, 

Sr. Manager (Commercial) on behalf CS. the Appellant. He reiterated the 

submissions of appeal memo and reqnesred to allow the appeal. 

5. I have carefully gone through the facts of the case, the impugned 0 
order, both appeal memorandum end nhmission made by the appellant 

at the time of personal heacn. The issue to be decided in the present 

appeal is whether interest demanded and adjusted for wrong transfer of 

balance in PLA to Trans-i is correct or otherwise. 

6. It is on record that the appellant had wrongly transferred closing 

balance of PLA lying on 30.06.2017 to 'FRAN-i for subsequent use of the 

same in the GST regime. On being pointed out by the jurisdictional Range 

Superintendent, the appellant reversed the said amount and filed a refund 

claim for the reversed, amount. The re:iTund  sanctioning authority granted 
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Appeal No: V2/73/GDM/2019 

the refund of unspent PLA in toto, but also adjusted interest of 

Rs.84,57,504/- for wrong availment of ITC, availed on account of transfer 

of said balance of PLA in TRAN- 1. Now, the issue in dispute is restricted 

only to demand and adjustment of said interest. 

7. The appellant was having balance in PLA under the Central Excise 

Act,1944 and subsequently, transferred the same to Tran-1 under CGST 

Act, 2017. With the onset of GST regime all erstwhile law such as Central 

Excise, 1944 & Cenvat Credit Rules, 2004 were subsumed in GST Act. It 

is, therefore, vital to examine the legal position of law with respect to 

treatment of closing balance of PLA on 30.06.20 17 under the Act. The 

relevant provisions are as under: - 

Section 140. (1) A registered person, other than a person 
opting to pay tax under section 10, shall be entitled to take, in 
his electronic credit ledger, the amount of CENVAT credit 
carried forward in the return relating to the period ending with 

the day immediately preceding the appointed day, furnished by 
him under the existing law in such manner as may be 
prescribed... 

Section 142(3). Every claim for refund filed by any person 
before, on or after the appointed day, for refund of any amount 
of ENVAT credit, duty, tax, interest or any other amount paid 
under the existing lau', shall be disposed of in accordance with 
the provisions of existing law and any amount eventually 
accruing to him shall be paid in cash, notwithstanding anything 
to the contrary contained under the provisions of existing law 
other than the provisions of sub-section (2) of section 11B of the 
Central Excise Act, 1944. 

Section 140 of the Act provides carry forward of CENVAT credit only and 

Section 142(3) paves way for refund of credit as well as tax. The conjoint 

reading of above provisions brings into note that carry forward of balance 

in PLA does not qualify as eligible credit; rather it should have been 

claimed as refund. 

7.1. The simple reading of aforesaid provision makes it very clear to hold 

that transfer of balance in PLA to TRAN- 1 by the appellant tantamounted 

to wrong availment of credit under the CGST Act. Since, amount of credit 
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specified in TRAN- i is 

appellant, which further c 

the GST. Firther, it is p 

wrong avaiimenz of crciit at: 

are reproduced as une. - 

Section 7.3. (.i) Wicc. 

tax has not been ai 

where irput t 

utilized for ara rus1:1?. .... 

wiifui-misstatemer ir :c; 
shall serve notice ca 

not been so paid tr 

the refimcl has error? 

availed or utilised input cci 

a.s to why he shotcf 

along with interest c;;t 

penalty levia.bie utcis t 

made the rewider. 

ei.ctromc cash i.edger of the 

cnsrgmg tax liability under 

cuss trio provisions relating to 

;.coi under the COST Act, which 

• proper officer that any 

r erroneously refunded, or 
wro'zgly availed or 

reason of fraud or any 

cf Iccts to evade tax, he 

• with tax which has 

short paid or to whom 

ccde, or who has wrongly 

• •sc;ir1ng him to show cause 

ccst specified in the notice 

under section 50 and a 

cf this Act or the rules 

Section 50(3). A 
excess claim of inptt t cr: 

section 42 or und cc 

liability under sub-srcci.an . 

interest on such un.e st 

or excess reduction, as. the 

exceeding twenty-four 

Government on the rouu  

crl makes an undue or 
ider sub-section (10) of 
::cduction in output tax 

sf section 43, shall pay 
c'aim or Cr1 such undue 

cs: nav be, at such rate not 

as nay be notified by the 

.:..::ans of the Council. 

7.2. I find that section 7 . 

wrongly availed credit anc Set:ou 

the wrongly availed credit Th  

::5 the revenue to recover the 

empowers to recover interest on 

5:: is unambiguously clear about 

recovery of interest on wrois g.y ted credit. Once the statute is 

categorically clear about tc: resovcr: fneiigible credit with interest, it 

leaves no further room for any fcrtbsr n terpretation. 

7.3. I find that the appeIh1T. s cor 

ratio laid down in the Ruir I ot ct: 

similar provisions of credit s. meo.. 

is precisely outspoken in CGSf Ac:. a  

.otion regarding the applicability of 

• rnvat Credit Rules,2004 to the 

OST is not acceptable as the law 

c;out liability of interest on wrong 
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Appeal No: V2/73/GDM/2019 

provisions. Therefore, the contention is squarely rejected. 

7.4. The appellant has quoted many case laws which deals with the 

illegitimate demand of interest on wrongly availed credit but not utilized. I 

find that all these case laws deal with the erstwhile law whereas issue in 

the instant appeal deals with the CGST Act. Therefore, I find that ratio laid 

down in the said case laws are not applicable in the instant appeal. 

8. In view of above legal position and facts of the case, I, find the 

refund sanctioning authority has rightly demanded and recovered the 

interest by adjusting the same from refunded amount. Hence, I, reject the 

appeal filed by the appellant and uphold the impugned order. 

€.? ci31ccijji **F13.MI TI CI'Ui' cl.c1 c1,fl , l'qt iicit 

8.1 The appeal filed by the Appellant stand disposed off in above terms. 

Commissioner(Appeals) 
31. 31. 3TZT 

frw ( -cft) 

By RPAD 
To 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Gandhidham (Kutch) 
Commissionerate. 

3) The Assistant Commissioner, GST & Central Excise, Division, Anjar-
Bhachau (Kutch). 

4) Guard File. 
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