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(1) 

Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit, 
Ahmedabad. 

3rr-VdTf -lr (vi.t) f?,i* .o.RolI3  * 34fFFT 3fJf lr. 

oc/o 91 1 't 1.c1jc4i ?f , T?'jT 31tJ ~lEF j1ic 

ñTr ZTI t rd 3tfTf I t 3c id   3l1lflT 1 S c)  UR[ 

3fC  c 

1IT diQ.fl 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3tR 3ff4d/ H1ctc1 311.?-lcl-cl/ '4i4ctd/ EflRIch 31kId, 'ioI1 3c-'Ild  ]ç/ c4icb,l 4JIcb / liHo1dR 
I TTthPTI R1 11d ITci 3fi[ ld: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

tr 3t4'kictçj'I & 1Icii) T o-ii -f i tdT /Name & Address of the Appellants & Respondent :- 

1. M/s Arya Ship Breaking Company(P) Ltd., Plot No. 62-(24-H), Ship Braking 
Yard Sosiya/AiangDist: Bhavnagar. 
2. Shri Bharat M Sheth, Broker, Plot No. 61, B-2, Geetha Chowk, Bhavnagar 
3. Shri Kishorbhai A. Patel Prop. Of Shree Krishna Enterprises, Bhavnagar 
4. Shri. Vinodbhai Amarshibhai Patel, Plot No. 102, Escon Mega City, Opp. 
Victoria Park, Bhavnagar 

 31Tf(3f cd -1fd .3d T11 / '>li1cbU'i 
31trr PR c idi 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) 4i 3c.ild ie4 i4  34) Jf°T ST1t 3T'1t, 

3X1f ,1944 41 c-TRI 335B 3I1t ci 1r 31fZT, 1994 4:;  

I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

41cuf ,-ie-.iIct,c1 ITt IIt +fl'-u i c'-cb, off 3cIid ict 3i'-11c 

o-.nIi1lcb.ul c11 fT '.11o, ei14i 2, 31T 1.H.d-f, o1 ct) cl) 51Tt 1TfV li 
The special bench of Customs, Excise & Service 'tax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3y.')c4.çi '.iIt-d 1(a) f ic1lL 1V 3Jtf 3TITi9T f IT - t 3-It1tt -1)-ii 1rcb, 1T c'-iic, 1e-'*' 1c4 

3-j4)4 tFUr (14-~.) f tTtT tT 1~'*i, , dIc cic'l, ic 3&iñ 

3-iiiid- oo '1i'  c II't 1Tf 1T I! - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribur,aJ.(CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appp trhan as 
mentioned in para- 1(a) above . . 

3ç'Id ]c' 
863r 

of CEA, 1944 



(iii) 3icI oTh1IIc*i 3ft?t >ftc1d fv cl4 3c'ilc ] c ct (3TtT) flè1ie1l, 2001, 

6 3lFr *1r fV JI  1 EA-3 c      fT fllT TV I 

chJ-  1.cb lj 3c-flC, ]c.cb 41 d-]jd ,4kj1 4) J-fld  3Thi: jdJIl dilI 1-1 -1I, &,LlL  5 

rr 1T 3wf chJ-, 5 11TZIf -1'. IT 50 1Tlff dcb 3-TIT 50 1RT11  f 3Tf1 fr  
1,000/- 5,000/-  3TFT 10,000/- rll r trfrftii i-n .ic''.i' 41   eo1 cTh 1trftr 
I(cf) 1 dIdl1, iIli 3i4lc T11l°T 4 1uiii k iIci 

1Io1cI1 (c4, T1 1I ic1 * JR TT fZff s1Io1I JfI I Ild iFf dIc1o1, 

(cf, c1) 3-i 1iiI 1 9T Efl1V I iIlc1 11C1-I ?1TTfTUT c11 lIsH fTT I RTTf 311T (-?. 

31TT) fiv 3ftfl rR 500/- iv r 1ftr  rr c1ijl Tr 1 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31L))c4 Ir11°T ii 3r1f, 'Ic-ci 311t11Pf, 1994 cl/I c.im 86(1) 3TfT c1Ic4i 

-ic1Ic', 1994, fzrr 9(1) -ii 1f.I1ftIT 'ii S.T.-5 ii i c1 5Tf .d1) 1 3F 

1T1 fRT 311T f 3T41 cI 3f4lf     (3 Vc tt ld 

r rr1) 3 rii c    1r rR, ii cic* 4 i-/I"ii  c11 -lTdI 3 c'1Ikfl 

dl I i oi I, ''-1 '.! 5 lITdf IT 3Wt 1J-1, 5 IfRI1 1V ZIT 50 lT 'bY L d4 3TTIT 50 flR 'bY V 311F 
fra-If: 1,000/- T,_5,000/- .bYl 3TTT 10,000/- i ld1l lccb cg) 1,4  4-cJdo1 

f1'.*fi 1ccb ifT dldlc-1, lIIId 31c'114 aiI4lfIi'tUl cg)  iwi l-J4, o-lld-1 

Ic11cb FT ITf iIbd TEF TJJ frr o1I 1TftT I Id 1' & 

dIdlo1, cfi l 3'H 1Il f ltff 'E1TfV 1i ffI1 leiN llIch,l0I 4) Ikcfl ¶JIT I 
3Tf (-è 31th) fv 3tf rrr 500/- 'w r ici -n i Tf 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribeã under Rule 9(11 of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1DOO/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tri5unal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 3iPT, 1994 4 iii 86 c1) 3f-1T13ft (2) ' (2A) 3{9f  f dl4 31tlIW, c1lct,q. 
I-icu, 1994, ¶tzPT 9(2). V  9(2A) c1ld 1tiThi  S.T.-7 cl 31f 4Id T 3I1 lT21 

31N4d, oçk 3r'-1l, 1b 311lT 1IctL-1 (311 f), /I,rçN 3cYl, 1c' RT tlTFf 3flf c  l,ljfl 

dol c4  (39 Vcbf1 ,4olhIc1 ElTfV) 3fr 31kIc-c-1 TT 16Nch 3lkIcId 3TT 3YNcl-d, 

3c-Yld, 1ccb/ .lc1Ictil., f 3i4'ki o- lllIlc*UI ch' 31TT C f l ~I Wc'f 31Tf 4 
do / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

() 
jç-YIC, 1e-cli 3TPT 1944 cl) .Tf{f 35tfd I'I c11 (c-c1k 3TfIiZIT, 1994 c11 TRT 83 
3T91T 1Ic4,. bt eIdI c  dl , $'fl 3l1f I1I 314e'l1 i1lcui 31[ c 'HJ-l4 3c-Ylc, 

J-fld 10 clfrrlT (10%), icI ,Hidl t 'J loll ¶ciil?i ZIT ..ld loll, *f d1lolI 

ICllI?d , f 1dIdlo-1 filT llV, fT 1 lT{f 31ff s,1c1-Il  f ii  Tl?f aiitr ?,Q.l ift C 

'bYV3 I 

3cYlC c.ch Vi ilci 3Tff "d-IjdI II TtT Ie.c1i' fId-01 If1T 
(i) r113T1T 

(ii) ol i'-ji 4 )) dI  dJd 

(iii) ol/I i-ii ¶Q-lJ-lIcle) frrr 6 3Tl9F  

2) 31 2014 311TTT 3l'-1)1 
ff 3 3t q  

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1T 'iR trivr 31Tt: 
Revision application to  Government of  India: 

 311f 4l tT1Tuf lIIchI 11IlId 'HI-Ic'1) , ?T 3c'4I. ]c-cb  3TT 199 4) Ri 
35EE '-14.i 3T4f 3T ir -i.cbI, la19V{ 1r Ic ki-c 

i,f d1ic'1, 1f cb4 TH '-Hd'i, o1 lc'-c-11O001, ftr iio1I Tf1'ZI / 
A revision application lies to tle Under Secretary to the Government of India Revision 
Application unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

-Ild-Icl , iI o1cb-flo1 HIc cb' f ct,Iiflo djf 1kdIJ-Io-I 
EthTT IT 1 311 I ZIT 1h( fFW' ci-, R d dl '-I I (d zrr f 

TgR d TRUT HIc'l l,4-ci-,.(UI f ciI4.Io1 Zff  dI 

In case of any loss of oods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or irorn one warehouse to another during the course of processing ol the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) 'jtv f1uI 'i1cid c4tt) IcI 'T Tt dI 
3çL44 c-cb i.j. (1) RPr

-, t f1-  'tI T ci' ld 41 it i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable matenal used in the manufacture of the goods which are exported to any 
country or territory outside India. 

3c'IIC 1cb 4iT dIdl fjI Tf ff djcfl l / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) i1fir jcYlc, c'-iIcoI 1e-ct llcIIo1 51 'l1 3IfI1RPT tra fIt ¶1-i 
c1cI J-IIo. dI 3ft  31TT 3ft 31Ncid "(31111W) TRT 1:T  3T1r4cr (. 2), 

1998 zIr 1TT 109 TT 1tZFFf  dI dI 31JIT  Zfl  tT1ftf ¶T TtT ii 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

(v) .cj-d 31TT 41 t ¶ikI WT -ILc1I EA-8 c11 io-çk 3t1T (3Tt1W) d-Ilci1, 
2001,   9 3T1r l~ ,  3fff 3 i-lI T[ 4) nr rrfv_I 
3ci-çj 3fl jdlc'l 3flT3 31TT çdc- 

3c11I 1c.-ch 31TT, 1944 c11 TRt 35-EE c1c1 1tPiftf Ir'* 41 31CNdiI ITZf d  q 

TR-6 c  141 -jçdo-I t ii11 T1fl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central lxcise (Appeal) Rules, 2001 within 3 months from the date  on which the order 
sought to be appealed against is commumcated and shall be accompanied by two cppies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 3b-EE of CEA, 1944, under 
Major Head of Account. 

(vi) 3flT IT ¶a-IId fd 1 c cb 4 3f cf TT4 Tf I 

1.ci-,  IIT F'Tf r-IlI t .i-"-lL1 1000 -I 1 4dlc1Io-j fTr ,jllL! 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) -if~, i 3nr t d-R'l 31T t ZIJ-IIkT t lcict d-Ie1 31TT fITT  1 1dldIo1, 3ci-d 
iIla1l t.lII 11 c) ¶i 3ç 

rfciu1cl,4.UI t 1[ci-, 311W TV *RT  1cli1  it icl-,  31TT 1rr "iidl I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fadt that the one appeal to the Appellant I ribunal or 
the one application to the Central (ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) JTthft1X[ o- .lNIe1-1 1ef 3TfI11tT, 1975, it1-I 3{R1T '9'f 31Tf 1 31TT c 

cfr 1tftr 6.50 1 f o- .l I I c'l I 1r4 R1(. ci dl It9T IIT1V I / 
One copy of application or 0.1.0. ai the case may be, and the order of the adudicatin 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act,1975, as amended. 

(F) -)1i ic'-ci', ia c l jc-'-nc, 1c4' 1 IiITi 311c'i1-I oI-1I1cii'l (P f11)_114d-IIcIc'Il, 1982 [ Iff&1[ 

U 3T TI1W J-IId-Ici'I ci IIc1 1t ciIcl ¶1Zrft c  3Th tI0I 3fl4d ¶ZIT 'iIcII / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) jtt 3jt1lc 1,lI1c4iI1 ci1 31111W Tci Ici)1cI cIh, I -cLd 3 o1co1ç1d-I IT1PT91 

31Tt ¶Tr www.cbec.gov.in  4) I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in   
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ORDER-IN-APPEAL 

:: Order-in-Appeal:: 

Sr. 
No. 

Name & of the 
Appellant 

Address Appeal No. Herein after 
referred to as 

01 MIs. Arya Ship 
Breaking 
Company (P) 
Ltd., 

Plot No. 62(24-H), Ship 
Breaking Yard, SosiayalAlang, 
Dist. Bhavnagar. 

V2/2821BV1V2017 Appellant No. 

1 

02 Shri B. M. Sheth 
(Shri Bharat 
Sheth) 

Plot No. 619, B-2, Geeta 
Chowk, Jam Derasar Road, 
Bhavnagar-3 64001 

V2/183/BVR/2017 Appellant No. 
2 

03 Shri Kishorbhai 
Amarshibhai 
Patel, Proprietor 
of M/s. Shree 
Krishna 
Enterprise. 

Plot No. 102, Escon Mega 
City, Opp. Victoria Park, 
Bhavnagar-3 64 002. 

304, Shoppers Point. Parimal 
Chowk, Waghawadi Road, 
Bhavnagar-3 6400 1. 

V2/268/BVRI2O17 Appellant No. 

3 

04 Shri Vinodbhai 
Arnarshibhai 
Patel 

Plot No. 20, Sanlosh Park 
Society, Subhash Nagar, 
Bhavnagar. 

And; 

Plot No. 102, Escon Mega 
City, Opp. Victoria Park, 
Bhavnagar-364002. 

V2/2631BV1112017 Appellant No. 
4 

The present appeals have been filed by the above mentioned four appellants along with 
Applications for Condonation of Delay, against the Order-in-Original 
No. 54/AC/RURAL/BVRIRR/2016-17 dated 15.03.2017 (herein after referred to as 
'the impugned order') passed by the Assistant Commissioner, Central Excise, Rural Division, 
Bhavnagar (hereinafter referred to as the 'Adjudicating Authority'). 

2. Briefly stated the facts of the case are that — 

(i) the Directorate General ol Central Excise Intelligence (here-in-after referred to as 

the 'DGCEI' for brevity) of Abmedabad Zonal Unit gathered an intelligence that the most of the 

ship breaking units of Alang, Dist. Bhavnagar, including the Appellant No.1 were engaged in 

large scale evasion of Central Excise duty by way of (i) clandestine removal and Diversion of 
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goods and (ii) undervaluation of the fmished goods It was also gathered that the ship breakers 

had carried out aforesaid illicit activities with the help of various brokers and commission agents. 

Based on the same, the office premises of the Appellant No.1 situated at 2282/A-i, 'Vatsalya', 

Hill Drive Road, Bhavnagar was searched and relevant documents were withdrawn under 

Panchnama dated 05.10.2010. The premises of various transporters and brokers were also 

searched, during which several incriminating documents were recovered. Scrutiny of the 

documents and its correlation with the documents seized from the premises of various 

transporters and brokers, it revealed that the Appellant No.1 was indulged in evasion of Central 

Excise Duty by way of clandestine removal as well as also involved in abetting the various 

buyers in availing cenvat credit by issuing the cenvatable invoices without delivering the goods 

to them apart from evading the central excise duty by undervaluing the excisable goods 

manufactured and cleared by them. 

(ii) After completion of inquiry, a Show Cause Notice dated 21.05.2013 was issued to 

the concerned including to the above appellants. The Adjudicating Authority under the impugned 

order, confirmed and ordered to recover the Central Excise duty amounting to Rs. 10,44,205/-

form Appellant No.1 under proviso to erstwhile sub-section (1) of Section hA [thereafter 

substituted as Section 11 A(4)] of Central Excise Act, 1944 alongwith Interest under the 

provisions of erstwhile Section 1 lAB [thereafter substituted as Section 1 1AA] of Central Excise 

Act, 1944 and also imposed Penalty of Rs. 10,44,205/- under Rule 25 of the Central Excise 

Rules, 2002 read with Section 1 1AC [now Section 1 1AC(1)(a)] of Central Excise Act, 1944. 

Also imposed Penalty of Rs. 10,44,205/- under Rule 26(1) ibid. Penalty of Rs. 3,99,924/- under 

Rule - 26(2) of the Central Excise Rules, 2002 also imposed on Shri Pradeep Kochhar, Director 

of the Appellant No.1. Also imposed Penalty of Rs. 4,97,167/- under Rule 26(1) and 

Rs. 3,99,924/- under Rule - 26(2) of the Central Excise Rules, 2002 on Shri Bharat Sheth, 

Appellant No.2. Also imposed penalty of Rs. 31,970/- each on Shri Kishorbhai Patel, 

Appellant No.3 and Shri Vinodbhai Patel, Appellant No.4 under Rule 26(1) of the Central 

Excise Rules, 2002. 

3. Being aggrieved, the above appellants No. 1 to 4 filed present appeals on the various 

grounds. 

3.1 The Appellant No.1 has interalia contended as under:- 

(i) The Adjudicating Authority has failed to construe, contemplate, comprehend and 

appreciate the material facts of the case while disposing the case. The 010 has been passed 

without considering and discussing the written reply as well as dictums cited. The appellant has 

never indulged into clandestine removal and the subject case is purely based on imaginary 

grounds and assumptions and presumptions. 

(ii) The subject case is purely based upon the records / documents / diaries / misc. 

/ 



1 
6 V2/282/BVR/2017 

V2/183JBVR/2017 
V2/2681BVR12017 
V2/2631BVR12017 

papers etc. seized from the premises of Shri Bharat Manharbhai Sheth and his statement as well 

as statement of his accountant, Shri Manish I-Timmatbhai Patel and diaries and electronic storage 

devices resumed from the place of Shri Kishore Ambrishbhai Patel and Shri Vinod Ambrishbhai 

Patel. The demand made on the basis of assumptions and presumptions is not sustainable and not 

tenable. They cited few decisions in their support. 

(iii) The penalty cannot be imposed on the basis of statements of co-accused without 

corroborative evidences. They relied upon four judgments in this regard. 

(iv) The SCN and 010 are wholly relied upon various records, documents, diaries, 

misc. papers, pads etc. recovered from the possession of the transporters, brokers, 0MB registers 

and various statements of various persons and data of price / valuation obtained from the various 

institutes. Said seized documents are not at all relevant for the appellant or with their business 

activities. It is the belief of the appellant that such records might have been maintained by said 

brokers and others as a preventive measure and to accommodate their false business and to seal 

their business leakages so as to hide their illegal activities. There is no provision in the Central 

Excise Act or laws made there under to rely upon simply on such private records. Said brokers, 

transporters etc. have maintained such records in coded language or in short / abbreviated 

manner for the purpose of saving or surpassing their false business activities. The charge of 

clandestine removal must be corroborated by independent documentary evidences such as excess 

raw materials, excess consumption of electricity, mode of payment between consignor and 

consignee. They relied upon four decisions in this regard. 

(v) The transporters, angadia firms, etc., whose statements were recorded, have no 

deep rooted knowledge of excise law. Therefore, they simply accepted the story delineated 

before them by the inquiring officer and they signed their statements under pressure against their 

will and wish. 

(vi) The adjudicating authority has exclusively relied upon various statements of 

brokers, his accountant, transporters, angadia firm etc. But simply confirmative statements 

recorded under mental pressure should not be sole reason and ground for confirmation of 

clandestine removal and to confirm the duty demand and also imposition of penalty. 

(vii) They have cleared all goods under proper and valid invoice after payment of 

central excise duty. That being the registered unit, they manufactured, stored and effected 

delivery of excisable goods only from approved premise/plot area. They properly accounted for 

production, issue and sale of goods. They filed periodical returns in time and the statutory returns 

/ reports filed by them have not been challenged by the central excise authorities. Further, during 

audit also the transactions held by them were not objected by the department. 

(viii) During search of their premise no cash amount was seized and without such 

seizure and documentary evidence, the department cannot allege and confirm that the appellant 

had dealt with excisable goods in illicit manner without payment of duty. It is the responsibility 
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of the brokers, transporters etc. for maintaining their records in coded language and for that 

purpose the appellant cannot be charged. And for all these reasons the appellant cannot be 

penalized. 

(ix) They cited four judgments in their support and stated that the burden of proof is 

on the revenue to adduce evidence to prove that the excess goods had been manufactured and the 

private records are only a piece of evidence and not be a sole factor in deciding false production. 

Further, the authority did not care to note the version of their authorized person and recorded his 

statements as per the will and wish of authority. 

(x) With regard to demand on account of undervaluation, it was submitted that all 

agencies listed in the SCN and 010 were private and not registered with govt. for doing such 

work. The Central Excise valuation rules does not indicate and compel the assessee to adopt 

price declared by such institutes. Further. CBEC, New Delhi or local Central Excise authorities 

have not issued any direction to follow such pricing. The sale price of goods depends upon 

several elements. The monthly I quarterly reports I returns filed by the appellant were never 

challenged by the department. Whatever prices declared by them were their transaction value, 

which were decided as per the Central Excise laws and the same cannot be challenged without 

proper valid and unimpeachable documentary evidence. 

(xi) Every power, either given under statute or common law, must be exercised by the 

authority lawfully, reasonably and in good faith. And before initiating any penal action three 

vital elements viz. (i) means rea (ii) mala fide intention and (iii) deliberate defiance of law to 

defraud govt. revenue. No where it is found or proved that the appellant or management of the 

appellant or partner had acted with guilty mind or wicked mind. Therefore, no penalty can be 

imposed under Section 1 1AC of the Central Excise Act. They cited several judgments in their 

favour and requested to drop the proceedings initiated against them. 

3.2. The Appellant No.2 has interalia contended as under:- 

(i) That being a' Middle Man' between buyer and seller, he can not be considered as 

'Broker' as per the provisions of the Central Excise Act. No evidences that he had entered into 

'Written agreement/condition' and how and under what manner he had dealt with the Appellant 

No.1 so as to help in evasion of Central Excise Duty as alleged. That being a middle man, he got 

nominal commission of Rs. 15/- to Rs. 25/- per MT. There was no written contract made I 

entered into by him for his job. 

(ii) The transportation of the disputed goods was always being managed by the 

buyers i.e. Re-rolling Mills or Furnace Unit who used to contact the Appellant No.1 over 

telephone for said sale / purchase. The prices of said goods were fixed by the respective sellers 

and buyers as per the prevalent market conditions, as such Appellant No.2 has no role to play in 

fixing of price. That the transportation of said traded goods was arranged by the buyers 
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viz, re-rolling units, furnace units etc. Further, loading of goods were done in the presence of 

persons known as 'Chhatiwala', deployed by the buyers, who segregated the required plates I 

scrap, in the plots of ship breaking units. 

(iii) The department has not supplied the copies of the relied upon documents with 

SCN and instead supplied the CD containing copies of relied upon documents, which is not the 

material evidence and hence, could not make effective reply. 

(iv) The case is based on the statements of various persons recorded on the basis of 

private records viz, seized diaries (maintained by him for limited purpose only) , trip registers, 

private records of Angadias etc. However, all these private records have not been corroborated 

with the Central Excise Records by the Appellant No.1 and also of Re-Rolling units! Furnace 

units. 

(v) The seized Diaries under reference had been written by him only for his purpose 

only and not for other purpose. If he was involved in illicit removal, then such vehicle numbers 

and freight charges would have been written therein. The particulars of weighment found in the 

Diaries were only 'Notes" which were written during reorganisation of the seller and buyers and 

nowhere it is mentioned that the goods under dispute had been actually sold by the Appellant 

No.1. 

(vi) The details of the various Annexures to SCN, based on Diaries recovered under 

panchanama from the premises of Appellant No.2, are not further corroborated and no 

statements of the concerned mentioned therein have been recorded during the investigation. 

Hence, it is a case of no corroborative evidences regarding the receipt of the so called 

clandestine removals. 

(vii) That the 010 passed by the adjudicating authority was not legal and correct, as 

the same was passed on the basis of third party's evidence, without corroborative evidences. The 

demand for clandestine removal in case of 18 entries was determined on the basis of entries 

made in seized diaries of the appellant and trip registers of the transporters. Statements of drivers 

were not recorded and inquiry at the end of buyers were not undertaken. Further, the demand for 

undervaluation was also confirmed on the basis of inquiry conducted at the end of various 

market research agencies. Therefore, the SCN was decided on assumptions and presumptions 

and the same was passed by gross violation of Section 33B and 65B of the Indian Evidence Act. 

(viii) He had no concern in transporting, removing (as the removal of disputed goods 

taken place at place of Appellant No.1 and no proof of his presence at the time of removal), 

depositing (he had no place of depositing the disputed goods and no evidence thereto produced), 

keeping, selling or purchasing (these words not applicable to him as he had not involved in 

physical sale and purchase of the disputed goods) or in any other maimer as mentioned in Rule-

26(1) ibid. Further, he was not involved in the matter of issuance of C.Ex. invoices as the same is 

the responsibility of the Appellant No.1. Hence, penaltities wrongly imposed on him under the 

impugned order. 
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(ix) Various case laws relied upon have been ignored by the Adjudicating Authority. 

The same are onceagain relied upon by him in the present proceedings. 

(x) Reliance is placed on the OJA dated 10.04.2017, wherein the Appellate 

Authority had taken lenient view as the charges have been confirmed only on the basis of third 

party evidences and without corroborative evidences. 

3.3 The Appellant No. 3 and Appellant No.4 have contended mainly on the following 
grounds: 

(i) They have requested for supply of relied upon documents but the same was not 

provided by the adjudicating authority, which in violation of principles of natural justice. 

(ii) Regarding fmdings recorded at Para 3.7.3.1 & 3.7.3.2 of the impugned order, 

it was contended that he had received many SCNs and due to adjudication drive of the 

department, he and his consultant were busy and therefore he could ask for relied upon 

documents at the time of personal hearing only. He had not received soft copy of RUD. 

Therefore, the fmdings recorded are vague. Unless each and every document is supplied, the 

department cannot expect a reply him. Once the responsibility is cast upon the department, it 

cannot be charged by shifting the burden of the appellant by saying that their request for hard 

copy of documents is only a dilatory tactics. 

(iii) The Appellant No.3 and 4 are brothers but their business are different. 

Appellant No.3 was engaged in trading of goods and a proprietor of MIs Shree Krishna 

Enterprise. Appellant No.4 is engaged in brokerage of goods obtained from ship breaking. 

During the search of at their residence premises, DGCEI seized some papers and pen drive 

which contained some details scribbled by the appellant No. 4 for his own purpose/business 

regarding survey of goods lying at different premises, estimates of prices, which he can offer 

to his customers for sale and thus, certain so called accounts found therein pen 

drive/computer hard discs /laptop were just written for learning accounting etc. These facts 

not accepted by DGCEI and hence, wrongly linked the same to the business of Appellant 

No.3 considering their joint business of the said Appellant No.3 & 4. 

(iv) The adjudicating authority has not dealt with the pleas made by him in written 

reply. Not only this, the judgments referred to and relied upon been completely ignored by 

the adjudicating authority and hence, the order is non-speaking and non-reasoned one. 

(v) He always co-operated with the investigation and as per his availability and 

summons, remained present and he has never provided evasive replies as he never indulged 

himself in any illicit activities and no such evidence was brought by the investigating officer. 

The ship breaker from whom it is alleged that he had concerned himself with these goods 

have not admitted to this fact nor any documentary evidence even remotely suggesting that 

he was involved in clandestine removal of such goods. 
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(vi) In absence of enquiry at buyer's end, allegations of purchase and also flow 

back are not sustainable. 

(vii) He has not dealt with the goods in the manner prescribed under rule 26 of the 

Central Excise Rules, 2002. The sine qua non for a penalty on any person under the above 

rule is that either he has acquired possession of any excisable goods with the knowledge or 

belief that the goods are liable to confiscation or he has concerned in transporting, removing, 

depositing, keeping, concealing, selling or purchasing or has in any other manner dealt with 

any excisable goods with such knowledge of belief. They relied upon the case law of Godrej 

Boyce & Mfg. Co. —2002 (148) ELT 161 (T). and also on the other decisions of the higher 

judicial forum in his support. Therefore, he is not liable to a penalty, which is imposed under 

the impugned order. 

4. Hearing for appeal filed by the Appellant No. 1 was held on 16.02.2018, wherein 

Shri A.H.0za, Excise Consultant appeared on behalf of the appellant and reiterated the 

submissions of the appeal memorandum. In case of Appellant No. 2, the hearing was held on 

15.02.2018, which was attended by Shri N. K. Maru and Shri U. H. Qureshi, both Consultants, 

wherein they reiterated the submission made in the appeal memorandum and submitted written 

submission dated 15.02.2018 for consideration and requested to set aside the impugned order. In 

case of Appellant No. 3 and No.4, hearing was held on 22.02.2018 wherein Shri Sarju Mehta, 

Chartered Accountant reiterated the submissions made in the respective appeal memos and 

submitted additional submission dated 22.02.2018 for consideration. Since all the appeals are 

against same 010 No. 54/AC/RURAL/BVR/RR12016-17 dated 15.03.2017 passed by the 

Assistant Commissioner, Central Excise, Rural Division, Bhavnagar, I take all of them under a 

single order. 

5. I have gone through the appeal memorandums, written and oral submissions made during 

hearing . I proceed to decide the case since the said four appellants have already made the 

payment of service tax or penalty as the case may be vide [(i) CIN No. 02102181606201700011 

dated 16.06.2017 for Rs. 78,315/- in case of Appellant No.1 (7.5% of Central Excise Duty of 

Rs. 10,44,205/-), (ii) CIN No. 05100040706201752465 dated 07.06.2017 for Rs. 67,290/- in 

case of Appellant No.2 (7.5% of penalty Rs. 4,97,167/- under Rule 26(1) and penalty of 

Rs. 3,99,924/- under Rule 26(2) ibid), (iii) CJN No. 02005291206201700024 dated 12.06.2017 

for Rs. 2,398/- in case of Appellant No.3 [7.5% of penalty Rs. Rs. 3 1,970/- under Rule 26(1)] 

and (iv) C1N No. 02005291206201700026 dated 12.06.2017 for Rs. 2,398/- in case of 

Appellant No. 4 [7.5% of penalty Rs. Rs. 31,970/- under Rule 26(1)] and thus, complied with 

the requirement of fulfillment of mandatory pre deposit in pursuance to the amended provisions 

of Section 35F of the Central Excise Act,1944 effective from 06.08.2014 against their service 

tax/penalty liabilities as the case may be in the present case. 
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6. Before deciding the appeals, I would first decide the Condonation of Delay Applications 

filed in the present case ,by all the above four Appellants. 

6.1 I fmd that the Appellant No.1 has filed appeal on 21.06.2017 after receipt of the 

impugned order on 24.03.2017 . As per the provisions of Section-35 (1) of the Central Excise 

Act, 1944, an appeal was required to be presented before the Commissioner, Central Excise 

(Appeals) within 60 (Sixty) days from the date of receipt of the impugned order. I find that the 

appeal should have been filed within 60 days from 24.03.2017 but the same was filed on 

21.06.2017 and thus, there is a delay of 28 days in filing the appeal, for which the appellant filed 

a Condonation of Delay Application dated 17.06.2017, received on 21.06.2017 ('COD' for 

short). I find that the Appellant No.1 in the COD interalia contended that ".. original copy of the 

impugned order so received by our person was immediately handed over to our senior most Director who is looking 

after Customs & C.Ex. related work for his perusal and necessary further action and instruction/guidance. Sir, our 

said Director was very much busy on that day and therefore had kept the said original copy in his custody to 

examine the issue on merits and to decide the matter after consulting the issue involved with others and particularly 

with our excise consultant for his guidance and for future action of filing the appeal. Sir, meantime our said Director 

has to proceed at Mumbai and outside Gujarat Region for our company's pre-scheduled marketing and other work. 

Sir, unfortunately, the said original copy which was after perusal kept by our said Director in his office attaché/bag 

which was also taken by the said Director with him in travelling. Sir, the said Director almost remained outside 

Bhavnagar for along spell of time say more than and nearly 45 days as he has to attend company's official work as 

well as other important fmancial work including certain social, personal and domestic work at Mumbai. Meantime 

our excise clerk through telephonic talk reminded and inquired from our said Director as to where the original copy 

of the said 010 has been kept by him on that day after perusal being expiry period of 60 days to file appeal was 

approaching fast and to decide early as to whether an appeal is required to be filed or otherwise. Sir, our said 

Director alerted himself and immediately talked from Mumbai with our excise consultant and decided to file an 

appeal against the said impugned order. Sir, looking to the urgency of the issue our said Director urgently returned 

to Bhavnagar nearly during first week of June-17 and met our excise consultant to file an appeal  Finally, our 

consultant was at the material time was very busy however he assured us that the appeal will be filed at the 

earliest ....". 

03. . . . .due to above adverse, unforeseen and untoward situation., there is slight delay of nearly 24 

to 25 days which may keeping in mind the above situation kindly be condoned...". 

6.2 From the above reproduced version of the COD, I find that there is no dispute that the 

impugned order was received by the Appellant No.1 on 24.03.2017 and was immediately handed 

over to the senior most Director who is looking after Customs & C.Ex. related work for his 

perusal and necessary further action and instructionlguidance. Thus, issue was made known to 

the highest level of management immediately after receipt of the same. Thus, inspite of being 

perused the said impugned order by the said senior most Director, the same as mentioned in the 

COD was kept in his office attaché/bag by the said Director and then he proceeded to Mumbai 

and outside Gujarat Region for their company's pre-scheduled marketing and other work. From 

this, it transpires that the said Director inspite of being aware of his company's pre-scheduled 
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marketing and other work at Mumbai and other places as well as inspite of being aware of the 

receipt of the impugned order which he had perused and also understood that the same is against 

their company, he kept the same in his attaché/bag and taken away with him. I fmd that a person 

of the rank of senior Director attached directly with the Central Excise matter, had even after 

being perused the said impugned order left for Mumbai for his company's marketing and other 

work matter which was pre-scheduled, without giving any direction on the issue to the personnel 

attached with excise work in the said company. Thus, this act of the Senior Director in no case 

can be termed as mistake but a severe negligence on his part. Further, as stated above, as the 

expiry period of 60 days to file appeal was approaching fast, the excise clerk through telephonic 

talk reminded their said Director who very suitably preferred to talk from Mumbai with their 

excise consultant and returned to Bhavnagar as late as during first week of June-17 after 

attending his certain social, personal and domestic work at Mumbai also. So inspite of being 

reminded by the excise clerk well before the expiry period of 60 days, the said Senior Director 

neither rushed to Bhavnagar immediately and only returned as late as in the First week of June 

nor activated the procedure of filing the appeal in the present case. Thus, I find that the delay in 

filing appeal in the present case has occurred due to severe negligence on the part of the top level 

of management.,which can not be attributed as due to adverse, unforeseen and untoward 

situation as claimed/contended by the appellant and thus, consequently it can not in any case be 

considered as sufficient cause which prevented the appellant No.1 from filing the appeal in time. 

6.3 Further, the said COD in itself narrates the contradictory versions. On one side it is found 

that " the said Director almost remained outside Bhavnagar for along spell of time say more than and nearly 45 

days "and on the other side it is found that the said Director returned in the first week of 

June,2017. Further, it speaks that the excise clerk through telephonic talk, reminded the said 

Director "being expiry period of 60 days to file appeal was approaching fast". Thus, stay of 45 days outside 

and returned date 1st  week of June,2017 and reminding call before expiry of 60 days, in itself 

are found to be contradictory when we examine the same in context of the period of 60 days 

from of receipt of impugned order on 24.03.2017. 

6.4 Further from the impugned order I also find that apart from the Appellant No.1, under the 

impugned order, Shri Pradeep Kochhar, Director of the Appellant No. 1 firm was also penalized 

to whom the copy of the said impugned order was sent at the same address of the Appellant 

No.1. Thus, two copies thereto were available with the said appellant No. 1. Further, from 

para-3.1l .4 of the impugned order, it clearly transpires that Shri Pradeep Kochhar was the 

Director who was looking after the Central Excise and other works and hence, he was made 

notice and accordingly penalized under the impugned order. In the above COD, it is 

categorically mentioned that the original copy of the impugned order so received was 

immediately handed over to their senior most Director who is looking after Customs & C.Ex.  
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related work for his perusal. Thus, from this point of view also, if one copy of the impugned 

order taken by the said Director to Mumbai, can not be considered as sufficient cause for not 

presenting appeal in time, when it is a fact that the second original copy was also available with 

the appellant. 

6.5 Further, I perused the proviso of Section 35(1) of the Central Excise Act,1944 which is 

reproduced as under for ease of reference. 

"Appeals to SECTION 35. [Commissioner (Appeals)]. Any person — (1) 

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was 

prevented by sufficient cause from presenting the appeal within the aforesaid period of 

sixty days, allow it to be presented within a further period of thirty days.]". 

From plain reading of the above proviso, it clearly transpires that the Commissioner (Appeals) 

may allow the appeal to be presented within a further period of thirty days only in those cases 

when he is satisfied that the appellant was prevented by sufficient cause form presenting appeal 

in time. From the facts and discussion herein foregoing paras, it is clear that the delay in 

presenting appeal in the present case, has been caused due to severe negligence on the part of the 

top authority of the management of the Appellant No.1 and in no case the same can be 

considered as sufficient cause for not filing appeal in time. Thus, this contention for seeking 

condonation for delay appears to be a concocted story just to camouflage their inadvertent delay 

which is caused due to their severe negligence only. Hence, I hold that the plea of condoning the 

delay is not considerable and maintainable and thus, Application for Condonation of Delay is 

rejected. Consequently, the appeal filed by the Appellant No.1 is also rejected being time barred. 

7. I fmd that in the case before me the Appellant No.2 has filed appeal on 22.05 .2017 after 

receipt of the impugned order on 22.03.2017. As per the provisions of Section-35 (1) of the 

Central Excise Act, 1944, an appeal was required to be presented before the Commissioner, 

Central Excise (Appeals) within 60 (Sixty) days from the date of receipt of the impugned order. I 

find that the appeal should have been filed within 60 days from 22.03.2017 but the same was 

filed on 22.05.2017 and thus, there is a delay of 1 day in filing the appeal, for which the 

appellant filed a Condonation of Delay Application dated 22.05.2017 wherein he pleaded that as 

his fmancial condition was not sound hence and thus, for arrangement of the pre-deposit of 

Rs.67,290/- under Section-35 (F) of the Central Excise Act, 1944, they could not file appeal in 

time. Looking to the facts of the case and delay for the period of 1 day, I condone the said delay 

and proceed to decide the appeal on merits. 

8. I find that in the case before me the Appellant No.3 and Appellant No.4 have filed appeal 

on 16.06.2017 after receipt of the impugned order on 21.03.2017. As per the provisions of 

Section-35 (1) of the Central Excise Act, 1944, the said two appeals were required to be 

presented before the Commissioner, Central Excise (Appeals) within 60 (Sixty) days from the 
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date of receipt of the impugned order. I find that the appeals should have been filed within 60 

days from 21.03.2017 but the same were filed on 16.06.2017 and thus, there is a delay of 27 days 

in filing the said two appeals, for which the appellants filed Condonation of Delay Applications 

both dated 14.06.2017 received on 16.06.2017 wherein they pleaded that as their consultant was 

busy with the adjudication proceedings of various authorities due to drive of adjudication and 

further, the consultant being the Chartered Accountant was also busy with the migration and 

consulting work of GST and hence, appeals could not be prepared within time which resulted in 

delay of filing the appeals. Looking to the facts of the case and delay for the period of 27 days, I 

condone the said delay and proceed to decide the said two appeals of Appellant No.3 and 

Appellant No.4, on merits. 

9. On the Appeal filed by the Appellant No. 2, 3 and 4, I have gone through the appeal 

memorandums, Written Submissions submitted during hearing, and also oral submission at the 

time of hearing. They contended as interalia mentioned at Paras-3 .2 and 3.3 above. I find that in 

the case of Appellant No.2 , the issue to be decided is whether or not the Adjudicating 

Authority, under the impugned order had correctly imposed Penalty of Rs. 4,97,167/- under 

Rule 26(1) and Rs. 3,99,924/- under Rule - 26(2) of the Central Excise Rules, 2002. Further, in 

the case of Appellant No.3 & 4, the issue to be decided is whether or not the Adjudicating 

Authority, under the impugned order had correctly imposed Penalty of Rs. 31,970/- each on 

both of these two appellants under Rule 26(1) of the Central Excise Rules, 2002. I find that the 

case of illicit removal, diversion of goods and under valuation of the excisable goods 

manufactured at Appellant No.1, has been based on the confessional statements of the 

concerned, various Diaries, pen drives, laptop computers etc. recovered during the course of 

investigation from the premises of the Appellant No.2 and two brokers Appellant No.3 and 

Appellant No.4, and also on the basis of the Trip/Booking registers etc. of the transporters and 

details/records made available from 0MB. Further, from the enquiry at Angadias etc. followed 

with their statements, it also established that the said Angadias had admitted to have transferred 

amount on behalf of the Appellant No. 1 and Appellant No. 2 .There is no dispute about the 

withdrawal of the said evidences apart from the facts that the statements of various persons 

recorded during investigation in the present case, have never been retracted. In view of these 

facts, the said statements recorded and the records/documents etc. withdrawn during 

investigation can legally be termed as valid evidences. 

9.1 Further, I find that the Appellant No.2, 3 and 4 vehemently contended that the department 

has not supplied the copies of the relied upon documents with SCN and instead supplied the CD 

containing copies of relied upon documents being not the material evidence and hence, could not 

make effective reply. I find that this contention is not sustainable in as much as the said three 

Appellants were provided the soft copies of the relevant documents. Further, it is not their case 
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that the documents supplied in soft copies are not legible or are not opening. Further, these three 

appellants used to operate the computers in their routine course of business and thus, were 

acquainted with the said technology and operating system. Further, it is also not their case that 

certain documents provided in CD are not available therein soft copy. Further, after receipt of the 

SCN, if any particular documents if found to be missing or not legible, then the same could have 

been asked by them but I do not fmd that this situation has arisen. This is what exactly held by 

the Adjudicating Authority at para 3.7.3.1 and para3.7.3.2 of the impugned order. Thus, this 

contention of these appellants is rejected being not sustainable in the eyes of law. 

10. On the contention of the Appellant No.2, I find that enquiry at the end of various 

transporters and from their statements and the Trip Registers/Booking Registers etc. recovered, it 

clearly transpired that against total transactions of 98 as detailed in Annexure TR- 1 to the SCN, 

Excise Invoices in 80 cases have been found to be issued by the Appellant No. 1 and in case of 

remaining 18 cases no excise invoices are found to be issued by the Appellant No.1. Further, 

details of these transactions on being compared with the details of GMB Registers, the 

independent evidences, as reflected in Annexure TR-2 of the SCN it was also gathered that in 

the case of 18 transactions no excise invoices are found to be issued as detailed in 

Annexure TR-3 of the SCN. Thus, these transactions of the 18 consignments totally weighing of 

376 MTs. valued at Rs. 71,09,400/- involving C.Ex. duty Of Rs.6,43,202/- as detailed at 

Annexure-TR-3 to the SCN, were illicitly cleared from the premises of Appellant No.1. Further, 

I find that during the search at the premises at Appellant No.2, various diaries etc. were 

withdrawn under panachnama dated 30.03.2010 and subsequent statements of Shri Manishbhai 

Patel, Accountant of Appellant No. 2, Statement of Shri Shrenik Sheth, son of the Appellant 

No.2 and statements of the Appellant No.2 were recorded. In his various statements, 

Shri Manishbhai Patel, Accountant of Appellant No.2, has deposed that all entries in the diaries 

which were recovered under panachanama dated 30.0.3.2010 were written by him and the same 

were pertaining to all the business transactions of the Appellant No.2 and he also deciphered the 

said entries in diaries which were in coded language. Accordingly, the details of entries in 

Diaries marked as A18 and A113 , which were found to be pertaining to the Appellant No. 2 and 

found to be mentioned there in 'Amiexure Bharat Sheth-Al' to SCN and accordingly, on being 

compared the details thereto with the excise invoices issued by Appellant No.1, it transpired that 

in respect of six transactions details thereof is mentioned at in 'Annexure Bharat Sheth-A2', no 

excise invoices are found to be issued, involving Central excise duty of Rs. 75,040/-. Further, I 

find from the 'Annexure Bharat Sheth-A3' to the SCN that the same is based on the details of 

entries in Diaries marked as A/8 and A/13 seized from the Appellant No.2 under panachanama 

dated 30.03.2010 according to which in 27 cases involving Central Excise duty of Rs. 3,99,924/-, 

the goods have been diverted to some other manufacturers whereas the invoices thereto have 
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been diverted to another buyers by the Appellant No.1. Further, I find from the 

'Annexure Bharat Sheth-A4' to the SCN that the same is based on the details of entries in 

Diaries marked as A18 and A/13, seized from the Appellant No.2 under panachanam dated 

30.03.2010 according to which in 15 cases involving Central Excise duty of Rs. 22,203/-, the 

Appellant No.1 had paid duty on the lesser value of Waste & Scrap but have cleared the Old & 

Used Plates of higher value. These transactions altogether involving total Central Excise duty of 

Rs. 4,97,167/- (Rs. 3,99,924 + Rs.75,040/- and Rs. 22,203/-), details thereto were found to be 

mentioned in the Diaries A18 and A113 seized from the Appellant No.2 under panachanam 

dated 30.03.20 10 in presence of Appellant No.2. Further, the details thereof have been deposed 

by Shri Manishbhai Pate!, Accountant of Appellant No.2 in his various statements recorded 

during investigation wherein he categorically admitted that the said entries were written by him 

and the same are pertaining to all the business transactions of the Appellant No.2 and he also 

deciphered the said entries in diaries which were in coded language. Further, Shri Shrenik Sheth, 

son of the Appellant No.2 has also admitted that these diaries containing transactions carried out 

on day to day basis, were written by Shri Manish Patel on the instructions from Appellant No.2 

and also further directed by Appellant No. 2, he used to verify and check the entries thereto and 

then he used to put his signature thereon the said diaries. Further, the said statements of 

Shri Manishbhai Patel and Shri Shrenik Sheth were also shown alongwith relevant diaries to the 

Appellant No.2 who in his different statements very categorically admitted and accepted the 

same being true and correct. Further, details in the said diaries are also corroborated with 

independent evidences Viz. Trip/Booking registers of the transporters, Registers details of GMB 

as well as the details revealed by various Angadias. Further, Shri Hemant Agrawal, authorized 

Signature of the Appellant No.1 has also admitted that their company had done business with the 

Appellant No.2. Further, on matching of all details as mentioned in the said diaries with Central 

Excise Invoices issued by the Appellant No.1, wherever issued, also shows that the entries found 

in the said Diaries are correct being the details thereto are matched that with the said central 

excise invoices. Further, the Angadias in their respective statements have deposed that they used 

to transfer cash on behalf of various parties as mentioned in their statements and also deposed 

that they knew and did business with the Appellant No. 2. Further, most important thing I would 

like to mention at the cost of repetition that none of the statements recorded during 

investigations including the statements by Shri Manish Patel, Shri Shrenik Sheth as well as of 

the Appellant No. 2, have been retracted so far and also the details reveled by each of the persons 

in their statements have been corroborated with the private records being maintained during 

course of their normal business as well as with the certain independent evidences like Register 

details of GMB and also accepted by each persons when being shown to them while recording 

their statements. 

10.1 Thus, from the facts and discussion herein above, I find that the Appellant No. 2 has 
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concerned himself by way of abatement and facilitating the transactions between the buyers and 

sellers and thus, involved himself in removing, selling and in all such manner dealt with 

excisable goods on which appropriate amount of excise duty was not paid with clear knowledge 

that such goods are liable for confiscation under the provisions of Central Excise Act. Further, I 

also find that the Appellant No.2 has also abated in issuance of only invoices or diversion of 

goods supplied by the Appellant No.1. Thus, I fmd that the Appellant No.2 was correctly 

imposed Penalty of Rs. 4,97,167/- under Rule 26(1) and Rs. 3,99,924/- under Rule - 26(2) of the 

Central Excise Rules, 2002 

11. On the contention of the Appellant No.3 and 4, as interalia mentioned at para-3 above, I 

find that on the basis of intelligence, investigation in the present case was carried out and search 

at the residence premises of the said Appellant No. 3 & 4 and also search at business premises 

of MIs Shree Krishna Enterprise, owned by the Appellant No.3 were carried out under which 

various incriminating documents, loose papers, pocket diaries, CDs, two computer pendrives, 

hard discs, laptop etc. recovered under panchanama dated 30.03.20 10. I also find from the scan 

copies of the page-20 (Diary A16) and page-32 (Diary A17) at page no.108 & 111 of SCN do 

indicate the details of plot No. 24H pertaining to Appellant No. 1 alogwith other details of the 

transactions as detailed at Annexure VK- 1 to the SCN. Further, DGCEI also verified the 

invoices issued by the Appellant No.1 to these two appellants and it was found that the Appellant 

No.1 had not issued invoices on 15.10.2009 in respect of these transaction as mentioned at 

Annexure VK-1 to the SCN. Further, both the appellant No.3 & 4 though not cooperated and 

had given evasive replies during the investigation, I find that as observed by the Adjudicating 

Authority at Para 3.7.1 of the impugned order, the forensic analysis of the storage devices 

unearthed the details of all transactions carried out by these two appellants and the same had 

been further tallied with the hard records Viz. personal/pocket diaries recovered 

duringpanchanama dated 30.03.2010. These facts have not been rebutted by these two 

appellants. Further, I find that Shri Hemant Agrawal, Authorized Signatory of the Appellant 

No.1 also admitted in his statement that he knew both these two appellants and further deposed 

that Appellant No.1 sold the scrape through them. Thus, I find that these two appellants acquired 

the possession of the goods involving duty of Rs.31,970/- without cover of any invoices from the 

Appellant No.1, with clear knowledge that the said acquired goods were cleared clandestinely 

and hence liable for confiscation. Therefore, the plea that they had not dealt with the offended 

goods is ridiculous and both these two appellants are certainly liable for penal action under 

Rule 26 (1) of the Central Excise Rules, 2002. Further, the plea of making available relied upon 

documents is already dealt with by the Adjudicating Authority and I fully agree with the findings 

of the Adjudicating Authority. Therefore, I fmd that there is no need to interfere with the order of 

the Adjudicating Authority in this regard. 
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12. Further, I find that the facts of the present case are distinguishable from the judgments 

relied upon by the appellants in as much as the documents resumed / collected, analysis thereof 

and data storage devices have been corroborated by the various statements of the appellants and 

their employees and relatives recorded during investigation as well as the statements of 

transporters, angadias etc. which were never been retracted and independent records obtained 

from the GMB authorities and also compared the same with excise invoices of the Appellant 

No.1. The persons involved in this case have closely monitored, arranged, financed and managed 

all affairs of clandestine clearances made by the Appellant No.1. Moreover they also managed 

and handled the cash amounts for the sale of clandestine removal and diversion of excisable 

goods, thus played vital role in evasion of Central Excise duty. Considering the facts and 

discussion herein above, various citations relied upon by the appellants are of no help to them. 

Instead, I find the following case laws relevant for impugned case. 

(a) The statements of the accused, if not retracted, the same is legal and valid in the eyes of law. 

And the same can be considered as corroborative evidence and no further evidence is required. 

(i) Naresh J. Sukhawani [1996 (83) ELT 258 (SC)] (ii) Rakesh Kumar Garg [2016 (331) ELT 

321- HC-Delhi] 

(b) That the evidence or statement or admission or confession is a substantial piece of evidence, 

which can be used against the maker of it. (i) Commissioner of Central Excise, Mumbai-V Vs. 

Alex Industries [2008 (230) 073 ELT (Tn. Mumbai)] (ii) Mis. Divine Solutions Vs. 

Commissioner of Central Excise, Coimbatore [2006 (206) ELT (Tn. Chennai)] (iii) Mis. Karoi 

Engg. Works Vs. Commissioner of Central Excise, Delhi [2004 (168) ELT 373 (Tn. Delhi)] 

(c) Even if the statement was retracted, considering the other facts of the case and corroboration 

made with other evidences, the same can be relied upon and the persons involved can be 

penalized for their acts. CCE, Mumbai Vs. MIs. Kiavert Foods India Pvt. Ltd. [201 1-TIOL-76-

SC-CX] 

(d) Fraud is a well known vitiates every solemn act. Fraud and Justice never dwell together. 

Fraud is a conduct either by letter or words and also includes known misrepresentation. Fraud is 

anathema to all equitable principles and any affair tainted with fraud cannot be perpetuated or 

saved by the application of any equitable doctrine including res judicata. (i) CC (P) Vs. Aafloat 

Textiles (India) Pvt. Ltd. [2009 (235) ELT 587 (SC)] and (ii) Ram Chndra Singh Vs. Savitri 

Devi and Ors. [2003 (8) SCC 319] 

(e) Further, it is also settled legal position that once the case of clandestine removal of excisable 

goods, in the manner it has been executed in the current case is established, it is not necessary to 

prove the same with mathematical or clinical precision. (i) Madras and Others Vs. D. Bhoormull 

[1983 (13) ELT 1631 (SC)] and (ii) Shah Guman Mal Vs. State of Andhra Pradesh [1983 (13) 

ELT 1546 (SC)] 
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13. In view of the facts and discussion herein foregoing paras, the appeal filed by the 

Appellant No. 1 is rejected being time barred. The Appeals filed by the Appellant No. 2, 

Appellant No.3 and Appellant No.4 are also rejected being not sustainable in the eyes of 

V\rV r 
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