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Arising out of above mentioned O!O issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham )

Adierwal & YAy &1 A1 u§ gar /Name&Address of the Appellants & Respondent -

1.M/s Jolly Enterprise, Thangadh - Chotila Road, Navagam , Chotila, Dist:
Surendernagar.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 358 of CEA. 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Dethi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Fioor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appea! to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, 1o the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against {one of which shall be cerified copy) and should be accompanied by a fees of Rs.
1000/ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The a;peal under sub section (2) and (2A) of the secticn 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 {(2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded" shall include :
(i) amount determined under Section 11 D,
(i) amount of erroneous Cenvat Credit taken;
(iit) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory 1o @ warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without- payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appﬂcanon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each 0.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in F 2T THa & | / ]
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may

refer to the Departmental website www.cbec.gov.in
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- ORDER IN APPEAL ::

M/s. Jolly Enterprise, Thangadh-Chotila Road, Navagam Chotila, District-
Surendranagar - 363520 (hereinafter referred to as ‘the appellant’) filed present
appeal against Order-In-Original No. 199/R/2017 dated 9.10.2017 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, CGST &
Central Excise Division, Surendranagar (hereinafter referred to as “the sanctioning

authority”).

2. The facts of the case are that appellant had filed refund claim of Rs.
2,57,012/- on 14.6.2017 under Notification No0.41/2012-ST dated 29.06.2012, in
respect of service tax paid to various service providers for rendering taxable services
in relation to export of goods for the period from July, 2016 to September, 2016. A
guery letter dated 8.8.2017 issued to the appellant to clarify whether service tax paid
by them to service providers had actually been paid by service providers to the
Government Exchequer. The sanctioning authority vide impugned order rejected
refund of Rs. 2,57,012/- on the ground that appellant failed to submit proper
satisfactory reply to the query raised as to whether the service providers to whom

they paid service tax have deposited service tax into Government account.

3. Being aggrieved with the impugned order, appellant has preferred present
appeal, interalia, on the grounds that they have observed all conditions of Notification
No. 41/2012-ST dated 29.6.2012 and have also produced ledger and bank statement
to prove that they have paid service tax to the service providers and submitted Bank
Realization Certificate confirming that the sale proceeds in respect of goods exported
were received; that the contention of the sanctioning authority is baseless as it is not
practical to gather documentary proof for service tax paid by them to service
providers whether paid by the service providers to the Government account or not in
each transaction 6f service tax; that there is no such condition in the Notification to
provide evidence for service tax paid by the service providers to the Government and
therefore, rejéction of refund claim is bad in law; that they relied on a decision of the
Hon’ble Supreme Court in the case of M. Ambalal & Co. reported as 2010-TtOL-111-
SC-CUS. to submit that Notification which contains beneficial exemptions and issued
for the purpose of encouragement or promotion of certain activities should be
interpreted liberally; that they also relied on decision of the Hon'ble Supreme Court in
the case of Indian Tobacco Association reported as 2005 (70) RLT 201 (SC) to
submit that exemption notification must be interpreted in its meaning so that the
purpose can be achieved for which the Notification has issued; that in the case of
Balwant Singh reported as 2010 (262) ELT 50 (8C), the Hon'ble Supreme Court has
held that while interpreting any provision, intention of law makers is to be kept in

mind.
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Appeal No. V2/488/BVR/2017

4. Personal hearing in the matter was attended to by Shri Chetan Dethariya,
Chartered Accountant, who reiterated the Grounds of Appeal and made additional
written submissions to say that refund is required to be sanctioned to them but has
been denied in this case asking for evidences to show that the service provider has
deposited service tax to the Government exchequer; that the same sanctioning

authority has later on granted refund even in absence of these evidences.

4.1 The appellant in their additional written submissions reiterated the contentions
made in Appeal Memorandum and submitted copy of Orders-in-Original in some
cases where the same sanctioning authority has sanctioned the refund claims filed by

the appellant for the subsequent period of refund claim.
FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order, the
grounds of appeal and written as well as oral submissions made by the appellant
including at the time of personal hearing. The issue to be decided in the present case
is as to whether the impugned order rejecting the refund of service tax filed under
Notification.No. 41/2012-ST dated 29.06.2012 is proper or otherwise.

6. The sanctioning authority rejected refund of Rs. 2,57,012/- on the ground that
appellant could not furnish evidences/docurents cartifying that the service tax paid
by the appellant has actually been deposited (o the Government account by their
service providers whereas the appellant has submitted that it is not practical for them
to gather documentary evidences for service tax paid by them to service providers
had been deposited by the service providers to the Government account or not in
each transaction of service tax and that there is no such condition in the Notification. |
find substantial force in the contention of the appellant. | find that Notification No.
41/2012-ST dated 29.06.2012 allows refund of service tax paid by the exporters in
respect of the services availed for export of goods. It is settled legal position that if
availment of services for export of goods, payment of service tax to the service
providers and exportation of goods are not dispuied, refund of service tax filed by the
appellant under Notification No. 41/2012-ST dated 29.6.2012 cannot be denied. The
intent and object of the legislation is very clear to promote exportation of goods and
not to export taxes along with the goods. | find that there is no condition in the said
Notification under which appellant exporter is required to produce documentary
evidences to establish that service tax paid by them to the service providers had
actually been deposited by those service providers into the Government account.
There were/are separate provisions under the Finance Act, 1994 for recovery of
service tax from the person who had charged and collected service tax but not
deposited the same to the Government account. Therefore, substantive benefit

provided by the legislation cannot be denied to the appellant by the sanctioning
Page No. 4 of 5
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authority beyond the provision of law as has been done by the sanctioning authority
in this case. Hence, | find that rejection of refund claim is not correct, legal and proper

at all and the sanctioning authority has acted against rule of law.

7. In view of above, | set aside the impugned order and allow appeal filed by the

appellant with consequential relief.
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7.1.  The appeal filed by the appellant stands disposed off in above terms.
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M/s. Jolly Enterprise, . Silell sy,
Thangadh-Chotila Road, YTITG-TCA S,
Navagam Chotila, AN e,
District-Surendranagar - 363520 [SRae - PHAR - 363 WRo.
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
for kind information.

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division, Surendranagar.

\/)’Guard File.
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