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4'J-{l't 'icik, 31Nc1-d (31c),  cciii BII.cf I 
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

31nT 3tl/ *i4iri 3ITnflIT/ 34i.i'Fd/ tfit'4 3flZT, PFU ,jr4I, ITFl TITT, l,,tq,'lO / / 11tftT1TITl aii 3'0,-i 1I 

ITPP 3TTt1 Tpr: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar I Gandhidham 

T 31tf(r & Iciic) c  o1I4-1 t.!cl -ii /Name&Address of the Appellants & Respondent 

1.M/s Jolly Enterprise, Thangadh - Chotila Road, Navagam , Chotila, Dist: 
Surendernagar. 

5IT 3ITIF(3Tftfsr) 'e1kt w  ezrtpr )iI1i prtc tni it / te1ei n ITsr6T 3rftTlT cit ITT te'dI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

Thii ItITIT ,*0T ,- lio tRITe OIT IluIw{ 3Ttl1Ttfar -iuil1w.ti tt1t 3T41Fr, ITlnr ,- iio tl  3T1X1lIT .1944 r sm 350 
3TFPTf tT lcd 311I1ZIuT, 1994 t Rm 86 3TlTatT 1Il9d ,iep T ITt T1ITlft 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 359 of CEA. 1944 / Under Section 86 of the 
Finance Act, 19g4 an appeal lies to:- 

(i) qo1l,,i ,-eIe.1 ft e1rpr toft nne4 iii tn, 'rot i,- iio troter uot 1oiet eefte?fot .-eieiOe,ui r 1't1 ftta .t-c eiT1. ST 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RN. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ztIT/t't,l  1(a) ante alt 31tt15ft MIlleT I1 11* 3otl1T flii lte1, lal riIS, trIlal OW ./lel'b 31'.1t4t01 vottolllfl0lTol 
()ot) r tritlIM 8IOT 4l)r, , c1e prr, STIT1T4 altar 3TITf6 TaT- 3oof5  otft r ., vn1v 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Btoawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 314'lTllW ,-nni1,*ul IlItfe 3TftlIT otTleFf eu'l e ¶Ie eTlor  tftal (3rtItTr) leaiae1t, 2001, ¶ni 6 e 30T5'ttl ¶9rrt'tftpr ¶v 
otorT EA-3 al't TIlT TT19Oft eT* 1,ei ,,iiii Tll1V I  wIT v olt e PIT'S, ,snie nt,- r or ,ai.a t aii°r 

 ft3TITpftwtrtT:1,000I 
5,000/-  355T61 10,000/- .se) alt I6'dpj ,,tir trIal sift v   ITl lftl.*IITT li,ot ITT tlarpriar, iaEl,-i St$flftlr 

rft1ur °ifr ttroti sise Ou-ci ,iis fTI1 ft te4tCiinee srs si ,//w at.tt ,,sift zif3otr iotot eii 1er ti,ii TIi1v I 
 $il'C ITT TStTI1IT, 1'5 4k 3M tikS! 4 flldt TTt1V Ifli tr1fXpr 3l4llflal -ataI)wul 4k tIles lft'or I tltolar ITltT (T 3Fk1) 

fij 3Tt3ortf e P1151 500/-  .s'.te ITT kftttll'ktT TIlal .,iai en..ii p'lir 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3101t4k0r a ISTI16IITTt'T trsr .3a4'lw, ( - i rl ot, 1994 4k WIT 86(1) sin 3i1r4kt 1OJw  E1ntoirfT, 1994, sin 1stei 9(1) siT  

vn S.T.-5 4 TIlT TI17Zft 4 4k ITT OW 351* TITtI C9SI 3lTTr 4 ao.i 

4 o 1f 9T'11Oln I/Mt sl4kv) SIlT 9.1  4 rIM 4 nes t°1T vEt sin tnt, ,,ifll aiwt 4k MIll ,esi.'l 4k OITSI s/lT iiei TSIT 

iij 5 ,sis alT .j.&stl rIOT, 5 ,.ilel 4L' oTt 50 ,insT .541.' pram 31110T 50 elkS .541.' 4 3flfllPIT PIT westr: 1,000/- .5'4), 5,000/- 

nI 31siT 10,000/-  alt Ifta/IftIf iamt IRRI 1* .5eldel amkt I91TI'tItff IteIT alt 0101511W, eeEtn 3ITfl$lar -nieiEtamnai 4k mast ftt 

afilnas 1~-cR sir .ivt 4 EtTI o ')Etesa s1x sin  con .,aft astln imc oIr lest .,ae 514kv I meEtn i'sc amer prarprrpr 

tam,  $1 vpr tllnal 4 I/ii w4kv  otfil eEtn sjtkr4m m jlftamotur sift ttrtat ftsror I torar mittr ro4 3ersiT) sin Etc 3tTfl35f-'TT Sf151 

500/- s4a5 alt 121111415 tle4' tasi 'an.lt I/tat I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellale Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (One of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 05.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Ps. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of Ihe place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(vi) 

(D) 

a 

(i) f-d 3tlnmr, 1994 r r&r 86 r 3q-RRt3tt (2) rm (2A) 4n fr i4 3rttlw, iqr fiaeie, 1994, Z ¶J 9(2) Zr3' 

9(2A) ii )6FfttT nr S.T.-7 t nn tnt 331 ntnr 3tT3d, mpi  1k  31331 3rTZrnyr (3T4trr), wtzr -ni. 1r13Z 

nim q1fyr 3rn3r r tr)rnii i - i n (.ii ef 9n1thf11r ipt niv) 3Ttn311 nvri +iIe4 3Tt1TZrPf 3T331 i4*cl, Of11 

c4iO 1l/ uI'b(, 31llt'Zr 33 1mTT 3Tt3ni 6  mr ttnr ei  3fr1r r tir- P1t I / 

The appeal under sub section (2) and (2A) of the section .36 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) IttlIT nlc-w, ie31 ,s-IiO lv'h 0 uiet 3ltftffrlT ntT13TnrTUr  (TZ) * Zr 3rftlft * Z11T* * *ellT iio 3rr13 3T1%1fZt31 1944 r 

SUIT 35r1ZF * 3131)r, ni r  31%113T, 1994 Z)iT TSU 83 * 3( Oi  3ff otii r , 935 3ntrr * 411 3l3frtr 
51113335505 311113r n  nie 3-ni4 1rni/ei niT inn ffn 10 n1131rr (10%), sn 1TT tt 5111131 )eiOi ff, sm Tff3T, sn *Or  5511)511 

taoi1rt , nit 31111131 ¶ni ,iiv, 31T 1* 9111 StIlT * 35113)111 StIlT Oh')) 311)W1 ))sm 11tf5r .335351)35 3t1.3131 35 9)1 

5c3iC, 151131 111.3 Oini( * 31113)111 '315T 131112 1112 llc'ni 11J  lTtf3lnin 

(i)  

(ii) 11Il13S1t11ft12ic'iril1fft 

(01) 11311'it iit ) od-unc'fl * (1en 6 * l(ct ff 

- 55.3 531 StilT fft 51Tittt1iT 1Rcrl1i (35 2) 3112(1131211 2014 * 31351 Ilkiff 31 51112TniT13 * 111331 181211112151 
IT.Tt'1l' 31711131 3~1'sm 311 ei'i  9)111/ 

For en appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would he subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

3Rd 3'14'R 3111 e*{15rur 33)3111: 
Revision application to Government of India: 
531 3irff 711 ,1*31vr ei1Ini1 -d1lf13i 4iiell 311, Z5 j -4i 3eni 3111135115, 1994 3) tim 35EE * nrsmsm 'ri3 31 35111135 3311 
3(10135, 31t31  i0fncer 3117131 f8-i ict, (i-cl 1)511th, 3(13) 711)51, 71151511 c))q 33T, iec in d),  3 1-i 10001, 3) 
l0111tT liii 51t1Vl I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

iic  31 12o71 '1ni1i'{ 31 dii111 71, 311i iqiii,i (01,11) i'iieh itft 10111T ninei1 71 SOSTT T 31 ntee,i 31 9)11sm SIT I01R)) 313T 'iiei,1 zn 
)1h  101111 im 71 ç,n smet n ni'iai 31 c'tiii, sIT (0111) llgrl 71.3 71 711 31r1T 21' iic 31 lni -etuj 31 9)315 (171 wReil11 SIT 
fZ71 nm 71.3 71 inn 31 ,ini#in 31 nin  711/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

31111111 31 41511 101,71 li% SIT sn 3) 11371135 3511 331 31 71  inn 3)t *e9)sm s,-ic tien 31 ran (1271it) 31 
din') 71 smsr if771 1t51Tth3)SI13'3f1 1T711l/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India, 

s,-91c, 111311 311 3TT4T3 (i 101li tltltl 31 'till, 71Z1T111 SIT sitsm 3) mr ¶13s1)yr f01ni stunt 'i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

3101fi'553'r 3cliit 31 ,ic'IIC,'l 11310111 111W 01s 101n 3) itSI71t 0111211'S 9111311011131235 it 53131 18)21-n 511413111131 dfd 'tn-n 3) 1)71 
o3sn11nr71r3ur(3r)01n.3e1Trf01-d31l2(113zrzr (35.2). 19983)1 1109011104i11 3571T5T111171tit31514lnholi  TT31'tiit71 

thT1159' 101v z 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998 

(v) i't11't"t 3llffttur 71t 9) til0tstt ins 41541 EA-8 71, Sit 31t *S9)ZI -liO't lis#, (33)Tni )01'tiiio01, 2001, 31 )in't 9 31 31111h'IlT 18101t8"n , 

l71ir31't)i)sui 313 'ties *3371313154k)) SIlfIlill  zl'ill cf3fl smfflllrnllrsm3ll71lr.33 31171153119)51l135tT't'td't 31rni71 
51T1))Vl 11112 211' *i711sm s -qin lic'i' 3(11351st, 1944 315 StilT 35-SE 31 dficl (0112112135 c'4 3) 3135533) 31 51Ti9ZT 011 n/k q TR-6 311 vl 

 711 ,,ii71 1111111111 / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

31711.31101311121311* hTnr i1011011't (011110031 1131353113311513)311 4171 311(31 I 
4iv3T 35'ti1571.nnic19)3) 

n't21 1000 -/ nil 1133135 101,ni .,iin I 
The revision appcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Re. 1000/- where the amount involved is more than Rupees One Lac. 

41?, 911 3117111 71 sn 311713) 311 11'ti21nt 3) 5171135 31 3117115 * (0112 lIen' 317 1313115, s't21.r,1 St  71 ¶7nii .ai'tT 3IT(71l .3111 115-51 31 
57,') v3ff3)f1315Tc21twi4 21'43') 311)V31TtI3 il'toil01niloi #13im3 3T017121151114'II 3)11353t17133'SIT4idi I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1 0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

uIn11srnI)12151' .-4i4ie1't 1(31 311.31113'Zflr, 1975, fft 3511713)-I 31 3931111 11,T 31117111 5135 3111131 3110135 31i 3101 T l01tttl21sm 6.50 nn3 nit 
-nini'tn 5131 (01351 'tii 57ii 311111121 1 - 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms ot the Court Fee Act,1975, as amended. 

71st1 nreni, *s211st ,-9iit nrim tm  Iloinil 33)131112 mt71r1211nnt0r (nil) 181) T't'tic01, 1982 71 113st 31 31315 335(0331 'tii-ie7 3/1' 
13't)7"t 4'l") Oil') 1014121 31111 311 T5i't 3113510171 101"ti ,iInii t / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

331 3T'fl'3115r crnl2Tztir21r 3) 3351171 .3111371 nil01 71 33512(51 04i4ni, 1*155[111 silt 't71.i'ti'i 51t311113) 31 ¶01ii, 31(1l'313) 185111114 l)4111f1 
vvw.cbec.gov.in  3)  en,') 21 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal tQ the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s. Jolly Enterprise, Thangadh-Chotila Road, Navagam Chotila, District-

Surendranagar - 363520 (hereinafter referred to as 'the appellant') filed present 

appeal against Order-In-Original No. 1991R12017 dated 9.10.2017 (hereinafter 

referred to as "the impugned order") passed by the Assistant Commissioner, CGST & 

Central Excise Division, Surendranagar (hereinafter referred to as "the sanctioning 

authority"). 

2. The facts of the case are that appellant had filed refund claim of Rs. 

2,57,012!- on 14.6.2017 under Notification No.41/2012-ST dated 29.06.2012, in 

respect of service tax paid to various service providers for rendering taxable services 

in relation to export of goods for the period from July, 2016 to September, 2016. A 

query letter dated 8.8.20 17 issued to the appellant to clarify whether service tax paid 

by them to service providers had actually been paid by service providers to the 

Government Exchequer. The sanctioning authority vide impugned order rejected 

refund of Rs. 2,57,012/- on the ground that appellant failed to submit proper 

satisfactory reply to the query raised as to whether the service providers to whom 

they paid service tax have deposited service tax into Government account. 

3. Being aggrieved with the impugned order, appellant has preferred present 

appeal, mtera/ia, on the grounds that they have observed all conditions of Notification 

No. 41/2012-ST dated 29.6.2012 and have also produced ledger and bank statement 

to prove that they have paid service tax to the service providers and submitted Bank 

Realization Certificate confirming that the sale proceeds in respect of goods exported 

were received; that the contention of the sanctioning authority is baseless as it is not 

practical to gather documentary proof for service tax paid by them to service 

providers whether paid by the service providers to the Government account or not in 

each transaction of service tax; that there is no such condition in the Notification to 

provide evidence for service tax paid by the service providers to the Government and 

therefore, rejection of refund claim is bad in law; that they relied on a decision of the 

Hon'ble Supreme Court in the case of M. Ambalal & Co. reported as 2010-TIOL-lil-

SC-GUS. to submit that Notification which contains beneficial exemptions and issued 

for the purpose of encouragement or promotion of certain activities should be 

interpreted liberally; that they also relied on decision of the Hon'ble Supreme Court in 

the case of Indian Tobacco Association reported as 2005 (70) RLT 201 (SC) to 

submit that exemption notification must be interpreted in its meaning so that the 

purpose can be achieved for which the Notification has issued; that in the case of 

Baiwant Singh reported as 2010 (262) ELT 50 (SC), the Hon'ble Supreme Court has 

held that while interpreting any provision, intention of law makers is to be kept in 

mind. 
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4. Personal hearing in the matter was attended to by Shri Chetan Dethariya, 

Chartered Accountant, who reiterated the Grounds of Appeal and made additional 

written submissions to say that refund is required to be sanctioned to them but has 

been denied in this case asking for evidences to show that the service provider has 

deposited service tax to the Government exchequer; that the same sanctioning 

authority has later on granted refund even in absence of these evidences. 

4.1 The appellant in their additional written submissions reiterated the contentions 

made in Appeal Memorandum and submitted COPY of Orders-in-Original in some 

cases where the same sanctioning authority has sanctioned the refund claims filed by 

the appellant for the subsequent period of refind claim. 

FINDINGS: 

5. I have carefully gone through the facts of the case, the impugned order, the 

grounds of appeal and written as well as oral submissions made by the appellant 

including at the time of personal hearing. The issue to be decided in the present case 

is as to whether the impugned order rejecting the refund of service tax filed under 

Notification No. 41/2012-ST dated 29.06.2012 is proper or otherwise. 

6. The sanctioning authority rejected refund of Rs. 2,57,012/- on the ground that 

appellant could not furnish evidences/documents certifying that the service tax paid 

by the appellant has actually been deposited o the Government account by their 

service providers whereas the appeUant has submitted that it is not practical for them 

to gather documentary evidences for service tax paid by them to service providers 

had been deposited by the service providers to the Government account or not in 

each transaction of service tax and that there is no such condition in the Notification. I 

find substantial force in the contention of the appellant. I find that Notification No. 

41/2012-ST dated 29.06.2012 allows refund of service tax paid by the exporters in 

respect of the services availed for export of goods. It is settled legal position that if 

availment of services for export of goods, payment of service tax to the service 

providers and exportation of goods are not disputed, refund of service tax filed by the 

appellant under Notification No. 41/2012-ST dated 29.6.2012 cannot be denied. The 

intent and object of the legislation is very clear to promote exportation of goods and 

not to export taxes along with the goods. I find that there is no condition in the said 

Notification under which appellant exporter is required to produce documentary 

evidences to establish that service tax paid by them to the service providers had 

actually been deposited by those service providers into the Government account. 

There were/are separate provisions under the Finance Act, 1994 for recovery of 

service tax from the person who had charged and collected service tax but not 

deposited the same to the Government account. Therefore, substantive benefit 

provided by the legislation cannot be denied to the appellant by the sanctioning 
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authority beyond the provision of law as has been done by the sanctioning authority 

in this case. Hence, I find that rejection of refund claim is not correct, legal and proper 

at all and the sanctioning authority has acted against rule of law. 

7. In view of above, I set aside the impugned order and allow appeal filed by the 

appellant with consequential relief. 

3?. c1ctd c1I'U cji c11 dl, 3crchl f   c1 11TIIc1I l 

7.1. The appeal filed by the appellant stands disposed off in above terms. 

By Speed Post 
To, 

(c-lI  .i:u1) 

3-ik.lc-d (3)) 

M/s. Jolly Enterprise, 
Thangadh-Chotila Road, 
Navagam Chotila, 
District-Surendranagar - 363520 

. fk1 'iii, 

1cllli1  

   

   

   

—Eko 

Copy to:  

1) The Chief Commissioner, GST & Central Excise, Ahrnedabad Zone, Ahmedabad 
for kind information. 
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 
Bhavnagar. 
3) The Assistant Commissioner, GST & Central Excise Division, Surendranagar. 

Guard File. 
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