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c,d1I& *ic-i'k, 31lcl-d (i1i), tI, t1cI- EElTU L.IId / 

Passed by Shri Kumar Sanosh, Commissioner (Appeals), Rajkot 

- 

31t1T 3lN.W'd/ 'H*c1 3/TSISW/ iO*i1I +ipIli, 3trorora, lap .,-9lO n.lc.i/ /loi, ii4c / ,1iJ4.II I S1Tt-)1'warl oRI  

3tTan * rlPr: I 

Arising Out of above mentioned 010 issued by Additiortal/JointlDeputylAssistant Commissioner, Central Excise / Service Tax, 

Rajkol / Jamnagar I Gandhidham 

El 3f1esctc1 & 1cii) r .ii-i 11 -)dI /Name&Address of the Appellant & Respondent :- 

1 .M/s Shri Han Steel Industries, Plot No. 70/71, GIDC, Vartej,Bhavnagar 

2. Shni. Nagjibhai Jivrajbhai Dodiya (do! M/s Han Steel Industries), Plot No. 70/71, GIDC, 

Vartej,Bhavnagar. 

3. Shri Himanshubhai Nandlal Jagani, 38. Vihar Complex, Fourth Floor, Near Sahakani Hal, 

Waghawadi, Bhavnagar-36400 1. 

30 r(3rtitor) anitlpr al i4 rt prl.r*r .jioqi oi1tanrtf I tii16.*rui SW8T 3rtftpl  T 4'cli 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

I Inan ,*anlor th,-41c, tR 0 o'loiii 3ieffpltar ioiI,oi t v1  3rpr, wtar .i - or rar 38tIISTST 1944 /r tIrE 5B T 

3TFtSttT OIr fcci 3r1SW, 1994 4P tIm 86 a  3TFr4fr i1Ti .,iip tr a11 ranft Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA, 1944 / Under Section 86 of tho 
Finance Act, 1994 an appeal lies to:- 

o4tatui elo,i tm 1.- t* aia, Uii nroe, lzr ,- iic.i trim Ir ai.l'  3Ettpllar ioi1atui *r ta, -c c.iTa, or 
2, 3l. . '4.J1, or t, aft r .oifl arrfv- 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

j.i/la-,i 'fl,'-ic 1(a) ecilO sTir 3EftsT't af JIPiTOT t) arntr 31ft11t oflii #, j - ic trim o oia  3tTftSr .-oioi1aw 

(fT) *1 ttftTrr tor  , j4to orrr, ntonp1 lanai 3sTT1e'r 3ipcieic- 3ootl Oft ifti 5Tf(t S1TIV Il 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

(91) 3T41fttai IrEr  T1ulSWUr  a TiSifi 31t11or v-c1c1 a Of .1,-aic trim (3~lTr) )ieiioc.fl, 2001, Of tloi 6 Of 3ia1pr ¶ftftftrr fii 

sift ',iaa EA-3 Ofr atti Offtar't oat )oi ii.ii art1v I p.i at SW SW iron nrIr Of pusi, arT s,-'iic trim atr anal ,oi.a aft s/far 

31)T eiiiI i0I Ira/faT, 'altal 5 c.iusi SIT ii/f SW, 5 eiiia o'v art 50 .iia too pian 3rsrsT 50 aia onan at 3/fElon tft aatr: 1000/- 

onift, 5,000/- wi) 3inrT 10,000/-  an ¶5rtfiftpr .,tai troon aft nnft  afti 1m'tftpr trim ant anitnar, 1i1e1 31ttYlsi 

iarr1Xantvr aft thou Of oipioa, i-ci Of siTor at fPe,O11 aft 1iP.ta a Of .'ia, coii .o41 ueiI.o Ot 51'O'. Oi4,I (Oi it1i SITIIIT I 

iaF1rt tSW an tttor, h aft 301 tIme Of fl'l.li nti?1v ipi 4lc1 31tt1att5T oioi)o'Ui aft time ftsTpr I 003001 3lTor (T 31th) Of 

¶71n 3TlOf6ai-qIr Of SITt 500/- oi,' on fFIT/IftiT trim .'ioii 4i,.1i plot 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruphicale in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of slay shall be accompanied by a fee of Rs. 500/-. 

(B) 3rtMlSt anrot/flanter Of SITTf 31'ftFr, ¶ -d 3ilEtfFiatan, 1994 afT troT 86(1) Of 3/pratpl /foi.i't C0o.tai,/l, 1994, Of 110  9(1) Of df,1 

ioa S.T.-5 Of TIlT nrlftaft Of aft on ifl ion ao tnnr ¶o 3rrtr Of fElan anfttr Oft "i/ft t, 3ttOft  

(a.1l Of iron vl1 Tij.iill)cl M1 atr1v) 3Tht p.1d1 Of SW Of SW irOO Of OT01, .opi /fei*-t aft 501ST ,oil aft SOfT 3/ti oroin ""'ii 

oar 5 ,oee SIT to/f SW, 5 ioi oao air 50 oiou oar Fm 31'TOT 50 emiou oar Of 3/fElon TEl 05001: 1,000/- oa, 5,000/- 

oar/f 3011011 10,000/- oat) ant 15IrTtftTr ioi trim Oft oim".i nkl truftor trim an nsrpnai, 1t.i anfraflar .-oioi1o,rui Oft Tiioui Of 

pio' Em-ci  Of tITSi Of 1/fT tfiii1.ia' ftir Of .*' Oslo .ii/f t5Il.d Of pian ,00ii 1oi ,oi.ii atif(iir I outTid 5lSFir or Tiarprrar, 

Off Of TSTt(sr 1pm ieI  3Tit1TIlat oioitoui aft nnosn fsrpr I torotor 31Tnr (tOf 3/fgT) Of ftnr 31T/f650-0Ir rt mar 

5001- oar anT )ftt/ffta groan ,ioii ant.1t p'loi li 
The appeal under sub section (1) of Section 86 of the Finance Ad, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/- 



(C) 

(i) 

(v)  

(vi)  

(0) 

(I) fcd 3Tft115ET, 1994 l ERT 86 l 3tTt1RT3?( (2) (2A) 3(TTJiTr c) t up  3pftyr, ei (lJ1ni, 1994, r  (tne 9(2) ITE 

9(2A) c1c1 )tnMGr E S.T.-7 m i*4r trur 3lTT mn 31Iee1, ElZr it-we. Htt 3{QRTr 3tT4yr (3TtftW), 

6n1Tr ti1r 3tTHr l   m (   yvft 11v) 3Ht 3tTstmT nm klflIt4 3iT 3TntTrf id, 

c4t  5j4/  3]tflft  Nf 31ThtT 8Z '*'t t HT OI  3Tt1F 1  T1PT * Irdd I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed ri For ST.] as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) Iu-ii 1rFr, 4Et5r Ic tr1, tZ TlttT 3FfllT ',iiftiui (h-) 4T \il  3T'l1N'f T 4lJc  * 4EtZr ciI4 Ht  3TI81fteTTr 1944 r 

Em 351qn 4 3T1er, O--fle 3r1%er, 1994 r Er 83 Hr 3Jyra)'f 1nwt ini r 4 , er 4nr Hr rtlHr 

ml%errur Hr 3T417r  iteni ,-iic, n.rFer!oi erT "inor Hr 10 tr11rl'r (10%), erm eii o lirthvlT lnt(?d , err eretvrr, ie Hrrrtr mHrsti 

Onil?,ci , err ierier lHrrri iiv, mnr Hr 34lTIilT  lHr n1 aic ar'f Her erfHr erar er Hr er 

.en-inc siren cHr Hr 1,i(n1 "ii Giuj nw sicw" Hr Gi-i nrrther 

(i) 

(H) Hr5{HrE l-n rHrr4 ic'ld 

(Hi) Hr1HrE iei Gieeiuc'ft Hr Gine 6 Hr 3fIejr Hzr '*e 

- SIT T Em Hr itTEE1 0ncfln (15. 2) 3i 2014 Hr 311555 Hr (ft 35tflyl'PT  SIlftlSIntHr Hr ererss fHtSITRTth55 

reel55 311/ft nHr rflss sni m Hi/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of irs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(H) amount of erroneous Cenvat Credit taken; 

(Hi) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

0tT115 *iwi t qsrz°r 3118615: 
Revision appticatton to Government of India: 
sr 311815 Hr eiHrser eiGii -.,1GiGid elllTyft Hr 41er .Sc'ilrt 11,'e 3111erTr, 1994 Hr rztsr  35EE Hr stems &,ie, Hr 3111871 31155 

stf#ter, 515511 #1N, 'd151 3118555 Orni einilrni, 1i1i-n Gierer, I/WI 3111, e/ttrsr li rear, eile. -n), 41fterHr-ii000i, Hr 
lHrerr itii srrvi / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 350E of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

Hr Gi,I11 diil1 Hr JiIJic H, 15i ,i1li .Hle{ Hr (I,IH 4li5I1 Hr is 5115 HI 1iRJtJii HI 6'ftler Sli Gi+ft 311551 tiwi SIT 
Gi 1fl str 51155 ee Hr reis er iiiii Hr kii, SIT Gi8 aHrrs 51F H Hrisvr H iin Hr vw"i Hr tstis, ¶Zfl iiei  en 

i15Ju1  Hrd4'iltd Hr55f511/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

511571 Hr eii   err s1rs s/i ftr18is ens eii Hr 0Gti)nni H vei e-) Clc'l q aHr 4  H4izr e-sirt 5ic-s' Hr mer (WIE) Hr 

an/i fti / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

au?. u,-sie, stersr err 555171115 Gir farr 21T571 Hr euin,, Hr1T1r err 5131171 Hr Jim -I 1/iHrnr f'nui eierr i / 

In case of goods exported outside India expon to Nepal or Bhutan, without payment of duty, 

Hr jrnile.i 11115 Hr smear Hr Gin Hr sar8t HIHer ss 3116ft/ierar /W arHr f/il/Sass stieniTaft Hr i aims-au Hr 4  
3WI1rHr31(3rHr)Hrumnifcd31l/Ser15 (Sr. 2), 1998HrEm 109Hrusii Hr4ar 3P-tr maui01  q5SITelH 
irtftrr f/ir' sly 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

3nF1'14n1 Hit/iTar Hr ut stl/iait ii iiienui EA-8 H, nit Hr H4ter -'ui.i 11115 (3r4'rar) Gina-nec/i, 2001, Hr Giaiai 9 Hr 3171871 Gifcc 
sr 311811 Hr ii1sum Hr 3 es Hr 31155)71 Hr nrtHr vnl/iv I 9d 3tTfttlar Hr roar air 3/WIt 11 31111151 3i18sr 4/1 sit 511/i11T ai Hr m1r 

rrtfvi SITIT ft/ H41ai ncnmc Il,1 31//Il/isleT. 1944 Hr Em 35-EE Hr dd f/ie4?sr Iiau Hit 3grnzsft Hr 5115-311 Hr d1 irs 557-6 Hr vGt 
4cJ1 151 Ii/S ItTfftlTl / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

a/Wies Hr soar f/SE//Sat lITer Hr 316T5171't n// ,ui11 n/Wnz I 
nifil aueai #ai var cuSS au8 err a.ui5) ee t ts'l anal 200/- err arrisiar fSaui sin 34/5 ni)? jJid  4,Ji E15 c'IlSS Hr ,,ni1c1 8  III 
anal 1000 -/ err 51at71I71 lHrerr alIT I 

The revision appcation shall be accompanied by a fee of Rs. 200!- where the amount involved in Rupees One Lac or less 
and Re. 1000/- where the amount involved is more than Rupees One Lac. 

nil? sr 3nHr1r Hr 4 nii/isft mr auaii8sr ft Hr rryHrr ret 3114/sr Hr Gin 5e.4 151 ll5lTliar, 'lalicI 11T Hr I/i'nii oiil Itifft8l  /75 TrITer Hr 
al s/f Hr 1/Sent ir8r aui4 Hr ssiS Hr Gin,' ennllnrl/r en(1Hrer ilI/auuui Hr var 31')15r err Hr4/fzr iarwin Hr 'sen 3ii4/ut Gin-li audI ft I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

ersnrtill6rir mann-n truer 3I/izrw, 1975, Hr 3enar1fr-I 15 3mar15 errs 3-rrksr ns* sorrur 3114/sr Hr v/2 irs ///tm//tsr 6.50 aunal air 
.'Jinimm'i'l sraen f?Gin claim )sm Itijyl / 

One copy of application or O.t.O. as the case may be, and the order of the adjudicating authority shalt bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

fla-n siren, H4rer nlm-n10 5ly51 Ily 5)uim 314/1/151 5'Zltslhl/Sersur (e,i4 '181/7) Giariinec/i, 1982 H v/H/sr /W artzer Hal/sen amii s/f 
 ail enS Gina-il e4/r Hr 1nlms 3tit/ir fZ'nur anidi 4/i / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

seni 314/14/er oal/Ieri4/ s/f art/far &rfilrar ainS Hr sru)ltris nimn, 34/5 ua stiene/W Hr Gin, arHanaff 14/ann//er 8niiic 
www.cbec.gov.in  Hf ? ererH 4/ I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website wnwn.cbec.gov.in  



Appea' No: V2/448,447 Ft 480/BVRI 2017 

3 

:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.3") as detailed in 

the Table against Order-in-Original No. 33/Excise/Demand/2017-18 dated 

24.07.2017 (hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner of Central Excise, Surendranagar Division (hereinafter 

referred to as 'the lower adjudicating authority') :- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 
\'2 / 448/BVR/2017 Appellant 

No.1 

M/s. Shri Han Steel Industries, Plot 

No. 70/71, G.I.D.C., Vartej, 

Bhavnagar. 

2 
V2/447/BVR/2017 Appellant 

No.2 

Shri Nagjibhai Jivrajbhai Dodiya, 

Partner of M/s Shri Han Steel 

Industries, Plot No. 70/71, G.LD.C., 

Vartej, Bhavnagar. 

3 
V2/480/BVR/2017 Appellant 

No.3 

Shri Himanshu Nandlal Jagani, 38, 

Vihar Complex, Forth Floor, Near 

Sahkari Hat, Waghawadi Road, 

Bhavnagar. 

2. The brief facts of the case are that Show Cause Notice F.No. V/15- 

140/Dem/HQ/2015-16 dated 23.02.2016 was issued to the Appellant No.1 to 

Appellant No. 3 for clearances of M.S. Ingots clandestinely to various customers 

alleging as under: - 

(a) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, CTD/MS Round Bars attracting Central Excise 

duty of Rs. 44,13,431/- to various customers without issuing the invoices 

and without payment of Central Excise duty; 

(b) Appellant No. 2 Partner of Appellant No. 1, concerned himself in selling, 

storing, keeping and removing of the excisable goods which he knew and 

had reason to believe that the same were liable to confiscation, which has 

made him liable to penalty under Rule 26 of the Central Excise Rules, 

2002 (hereinafter referred to as "the Rules') 

(c) Appellant No. 3, broker concerned himself in selling the excisable goods 

on commission basis in clandestine manner, which he knew and had 

reason to believe that the same were liable to confiscation and hence, he 

was liable to penalty under Rule 26 of the Rules. 

2.1. The above SCN was adjudicated by the lower adjudicating authority vide 

the impugned order confirming demand of Central Excise duty of Rs. 44,13,431/-

against Appellant No.1 under Section 11A(10) of the Central Excise Act, 1944 

(hereinafter referred to as "the Act") along with interest on the confirmed 

Page 3 of 17 
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demand under 11AA of the Act; imposed penalty of Rs. 44,13,431!- upon 

Appellant No.1 under Section 11 AC(1) of the Act and imposed penalty of Rs. 

44,13,431!- upon Appellant No. 2 and imposed penalty of Rs. 12,80,000!- upon 

Appellant No.3 under Rule 26(1) of the Rules. 

3. Being aggrieved with the impugned order, Appellant No. 1 Et Appellant 

No. 2 have preferred present appeals, inter alia, on the following grounds: - 

Appellant No. 1:- 

(i) the impugned order has been passed on the basis of the third party 

evidence only and therefore not sustainable in law; 

(ii) The lower adjudicating authority has erred in confirming demand without 

allowing cross-examination of the witness inasmuch as the statements are based 

upon the documents recovered from the premises of the third party; 

(iii) The lower adjudicating authority has erred in confirming demand without 

appreciating the fact that broker (i.e. Appellant No. 3) had confirmed the 

clandestine removal of excisable goods on the basis of documents recovered 

from his premises; that affidavit of the partner has not been considered; 

(iv) The lower adjudicating authority has erred in confirming demand for the 

financial year 2013-14 on the ground that the Appellant is not eligible for 

exemption under Notification No. 8!2002-CE dated 01 .03.2003 and therefore, 

the demand for the financial year 2013-14 is liable to be set aside; 

(v) The lower adjudicating authority has erred in ordering recovery of 

interest and imposing penalty of Rs. 44,13,431!- on the grounds mentioned 

hereinabove 

Appellant No. 2  

Appellant No. 2 contended that the lower adjudicating authority has erred 

in imposing penalty of Rs. 44,13,431!- on him on the grounds as mentioned in 

respect of Appellant No. 1; that the Department has not produced any positive 

evidence to prove that Appellant No. 2 had actively involved himself in so called 

clandestine removal of the excisable goods and therefore, penalty imposed is 

bad in law; that Hon'ble Gujarat High Court in the case of Mahendra Kumar 

reported as 2010(260) ELT51(Guj) held that no penalty is imposable on the 

partner if the firm is penalized. 
Page 4 of 17 
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Appellant No. 3 :- 

(I) Appellant No. 3 stated that the impugned order is non speaking and non 

reasoned inasmuch as the tower adjudicating authority has not dealt with the 

pleas made by him in his written submission and judgments referred by him were 

completely ignored; that the impugned order is issued in violation of principle of 

natural justice as case laws referred to have not been discussed by the lower 

adjudicating authority; that Appellant No. 3 is not liable to penalty under Rule 

26 of the Rules as he was broker only and had not dealt with the goods and 

imposition of penalty under Rule 26(1) of the Rules does not arise inasmuch as 

he being a broker was approached by the purchaser of M S Bars; that he being 

broker had introduced and got finalized the deal and it cannot be said that he 

being a broker had played any role which would render M. S. bars liable to 

confiscation under Rule 25(1) of the Rules in order to attract penal provisions of 

Rule 26(1) of the Rules; that he had not conspired or colluded with the rolling 

mill to facilitate evasion of excise duty by them and he never asked the rolling 

mill to remove the goods clandestinely. 

(ii) That he had only brokered the sale of the goods and had nothing to do 

with the sale of the excisable goods illicitly; that he had only introduced the 

purchaser to the seller i.e. rolling mill, represented by Shri Hiteshbhai; that he 

was just a as link between buyer and seller of the good; that he was not 

required to get registered with the Central Excise authorities and he has not 

violated any rules or regulations; that even if it is admitted that he had indulged 

in clandestine removal of goods and whatever written in documents are details 

of such illicit transactions, then also one has to have the evidences from sellers 

regarding such sate, transport of such goods; that this case is not covered under 

sub-rule (1) of Rule 26 as he has not dealt with excisable goods in any manner 

whatsoever and he had only introduced the purchaser; that for a penalty on any 

person under Rule 26(1), it is prime condition that either he acquired possession 

of any excisable goods with the knowledge or belief that the goods are liable to 

confiscation under the Act or Rules or has been in any way concerned in 

transporting, removing, depositing, keeping, concealing, selling or purchasing or 

has in any other manner dealt with any excisable goods with such knowledge or 

belief; that Appellant No. 3 had never transmitted unaccounted cash with any 

re-rolling mill; that no evidence has been adduced during the investigation to 

prove that the excisable goods alleged cleared by Appellant No. 3 were received 

by the purchaser without proper invoices; that no investigation has been 

extended to purchasers end; that they relied upon the decision of the Hon'ble 

Page 5 of 17 
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CESTAT in the case of Chandan Tobacco Co reported as 2011 (270) ELT 87 (Tn) 

to emphasize their contention that charges of clandestine removal are quasi 

criminal and requires production of position and tangible evidences to be proved 

beyond reasonable doubt. 

(iii) The allegation of aiding and abetting Appellant No. 1 is not correct, 

inasmuch as there is nothing alleged regarding interaction, place and 

communication of Appellant No. 3 with Appellant No. 1; that at the time 

removal of goods, Appellant No. 3 had no knowledge that the Rolling 

Mill/Appellant No. 1 was indulging in clandestine clearances of the excisable 

goods; that acquiring possession of excisable goods with knowledge or belief that 

the goods are liable to confiscation under Central Excise Act or Rules is sine qua 

non; that penalty can be imposed only in the case of sufficient evidences; that 

there is no evidence on record to say that Appellant No. 3 had in any way, 

conspired or colluded with Appellant No. 1 and therefore, imposition of penalty 

under Rule 26 of the Rules is not proper and legal; that they retied upon the 

cases of M/s. Godrej Boyce Mfg. Co. reported as 2002 (148) ELT 161 (T); A. M. 

Kulkarni reported as 2003 (56) RLT 573(CESTAT-Mum) and Ram Nath Singh 

reported as 2002 (151) ELT 451 (Tn-Del) to contend that the ingredients 

contained in Rule 26 of the Rules for imposition of penalty are not satisfied in his 

case. 

4. Personal Hearing in the matter on behalf of Appellant No. 1 and Appellant 

No. 2 was attended to by Shri Paresh Sheth, Advocate, who reiterated the 

grounds of appeals and submitted that raids had been conducted at broker's 

premises; that Show Cause Notice relied upon broker's diary, which is a third 

party document and hence, can't be relied upon as held by Hon'ble CESTAT and 

confirmed by the Hon'ble High Court; that statement given by Partner had been 

retracted before notary and though not sent to the investigators during 

investigation, but submitted to the adjudicating authority during adjudication as 

reply to Show Cause Notice; that request to cross-examination was not 

accepted, also request to supply documents was not allowed; that in absence of 

following principles of natural justice the case needs to be remanded back to 

the lower adjudicating authority. 

4.1 Personal Hearing in respect of Appellant No. 3 was attended to by Shri 

Madhav Vadodariya, Chartered Accountant who reiterated the grounds of 

appeals and made written submissions to emphasize that he had only arranged 

meeting between sellers and buyers and what they did was not in control of 

Appellant No. 3; that he did not encourage duty evasion. 
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4.1.1 In the Written Submissions Appellant No. 3 contended that he had 

neither purchased nor dealt with the alleged goods; that Appellant No. 3 had 

just acted as middle man between buyer and seller and thus brokered the sale; 

that removal of goods involved physical movement involving vehicles and other 

entities which should have been investigated; that Appellant No. 3 had not 

acquired possession of the disputed goods; that case laws and judgments quoted 

by the lower adjudicating authority are not applicable to their case; that he is 

not involved in any way which would make him liable to penalty under Rule 

26(1) of the Rules. 

4.2 Despite personal hearing notices sent to the Commissionerate, no reply / 

response received and also no one appeared for personal hearing and hence I 

would proceed to decide the appeals. 

Findings: - 

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. 

5.1 Appellant No. 3 filed appeal beyond period of 60 days but within further 

period of 30 days and stated that consulting chartered accountant at the 

material time was busy with other legal matters which had arisen on account of 

demonetization of high denomination currency notes, etc. Since appeal has been 

filed within condonable limit of further 30 days prescribed under the Act, I 

condone the delay of 27 days in filing appeal. 

6. The issues to be decided in these appeals are whether in facts and 

circumstances of the case: - 

i) confirmation of demand of Central Excise duty of Rs. 44,13,431/- under 

Section hA of the Act along with interest under Section 11AA of the Act 

against Appellant No. 1 is correct or not; 

ii) Imposition of penalty equal to duty under SectionhlAC(1) of the Act on 

Appellant No. 1 is correct or not; 

iii) Whether penalty imposed on Appellant No. 2 and Appellant No. 3 under 

Rule 26 of the Rules is correct or not. 

6. I find that the officers of Central Excise, Bhavnagar conducted co-

ordinated search operations at various places including at the premises of 
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Appellant No. 3 and incriminating documents like diaries, notebooks, files, loose 

papers etc. were recovered. The statements of Appellant No. 2 (partner of 

Appellant No. 1) and Appellant No. 3 (Shri Himanshu Nandlal, broker) were 

recorded by confronting them with recovered and seized records and the 

entries recorded in the notebook/diaries resumed under Panchnama 

proceedings, which revealed clandestine manufacture and clandestine 

clearances of M. S. Round/TMT Bars to buyers against cash transactions without 

CE invoices and without payment of CE duty as seen from Para 13 to 31.6 and 

Para 38 of the impugned order. At Para 15 and 16 of the impugned order, 

Appellant No. 3 in detailed manner explained the codes used and the 

transactions recorded in the said private notebooks/diaries. 

7. n the grounds of appeal, it is stated that the lower adjudicating authority 

while passing the impugned order has ignored the submissions made by them, 

whereas I find that the adjudicating authority has mentioned the defense 

submissions in detail in the impugned order, and has also discussed submissions 

giving his findings. Thus, this argument put forth by the appellants is devoid of 

merits. 

7.1 1 find that demand of Rs. 44,13,431/- has been computed as per 

Annexure - B to the Show Cause Notice and before recording statement of 

Appellant No. 2 all documentary evidences recovered from the premises of 

Appellant No. 3 were placed before him and shown to him. Appellant No. 2 

(Partner of Appellant No. 1) in his statement dated 26.03.2013 recorded under 

Section 14 of the Act had gone through Panchnama drawn at the above said 

premises and the statements tendered transporters, broker, etc. Appellant No. 

2 was also given full opportunity to peruse incriminating documents, 

statements and duty calculation worksheet before giving testimony about the 

truth and correctness thereof. He was shown duty calculation Annexure-B 

prepared on the basis of investigation showing transactions carried out through 

Appellant Nos. 3, broker of Appellant No.1. I find that the documentary 

evidences and statements of the broker, transporters and Appellant No. 2 have 

been discussed and deliberated upon in a very elaborate manner in the 

impugned order and many transactions recorded in the seized private records 

were found tallying with the statutory records/transactions of Appellant No.1 

which proves authenticity of transactions and details contained in incriminating 

relied upon documents and relevance of those for duty liability on Appellant No. 
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7.2 Before proceedings, I would like to reproduce some relevant and 

important paragraphs of the impugned order, which are important to decide 

these Appeals as under :- 

(a) Para 14 of the impugned order - The Appellant No. 3 (broker) explaining 

code used in diary and confirming removal of the finished goods without 

payment of duty and without issuance of invoices 

"14. / find that the above details written therein were deciphered by him 

through his various statements recorded wherein he deposed that he is Broker of Iron 

& Steel Bars, Angle, Flats etc. He was doing this business since last 12 years and was 

not doing the trading business. He purchased the qoods on behalf of his customers 

from the manufacturers situated and aqreed with the contents narrated in the 

Panchnama dated 12.09.2012. He further deposed that steel bars or other qoods like 

'Flats' / 'Patti' //'Patta', purchased and loaded in a vehicle from a rollinq mill, were 

direct/v dispatched to his customers in the same vehicle i.e. the qoods loaded from a 

rollinq mi/I in a vehicle was not uploaded at any intermediate place. He confirmed that 

the details of the qoods purchased from a re-rollinq mill viz, its rate and total amount 

were written in the documents (note-books) mentioned at Sr. No. 12 & 14 of the 

Annexure to the Panchnama dated 12.09.2012 and its relevant entry was made in the 

documents mentioned at Sr. No. 6 & 13 which is customer-wise ledqer, in the same 

date on debit side and that an entry on its credit side was made in the date on which  

payment was made to the re-rollinq mill. He further deposed that as stated in his 

statement dated 26.9.2012, he had mentioned the names of re-rolling mills in short 

and in most cases, first name was written in the documents seized under Panchnama 

dated 12.09.2012. He write short/first names of the re-rolling mills as written in these 

seized documents and against this he was asked to write full name of the re-rolling 

mills and the name of its main person or the person to whom he dealt for purchasing 

the goods, he explained / deciphered the code/short names of the re-rolling mills and 

the name of the concerned persons with whom he used to dealfor purchase of goods." 

[Emphasis supplied] 

(b) Para 15 of the impugned order explaining details noted down in the 

private records seized from the Appellant No. 3 

"15. As per the statement dated 26.9.2012 of the Noticee No. 2 wherever short/code  

name "Han" was written in the documents seized under panchnama dated 

12.09.2012. It refers to M/s Shree Han Steel Industries, Vartej. Further on scrutiny of 

the documents seized under the panchnama dated 12.09.2012 & as explained by the 

Noticee No. 2 inter a/ia in his statement dated 02.04.2013 by giving an example how 

the transactions of purchase of goods from a re-rolling mill, sale to his customers 

amount payable to re-rolling mill and payments made to rolling mill etc. were made.! 

observe that the documents no. 12 and 14 are the vital documents maintained by the  

Noticee No. 2 for recordinq the details of qoods purchased by him such as Date,  

Description of qoods, name of seller and buyer, vehicle no., total amount etc. and the  

same practice was followed by the Noticee No. 2 for purchase of qoods from all the  

other rollinq mills includinq the Noticee no. 1. For example, scanned image of page No. 

10 of document no. 12 has been shown at page number 4 of the Show Cause Notice 

for the date 24.07.2012 pertaining to the Noticee No. 1. Accordinqly, it established 

that the Noticee No. 2 has purchased qoods total amountinq to Rs. 1,22,157/-, from  

the Noticee No. 1 on 24.0 7.2012." 

[Emphasis supplied] 
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(c) Para No. 26.1 and 26.2 : Appellant No. 2 and Appellant No. 3, broker of 

the Appellant No. I accepting clandestine removal by Appellant No. I 

"26.1 / find that the anti-evasion branch a/so gathered the intelligence that the 

Noticee No. 1 were clandestinely clearing Excisable goods without cover of any 

Central Excise invoice and without payment of Central Excise duty. To strengthen the 

case and for further investigation, the statement of Shri Nagjibhai Jivrajbhai Dodiya, 

partner of the Noticee No. 1 (Noticee No. 3) was recorded on 26.03.2013. / find from  

sales report (excisable) of the Noticee No. 1 for the qoods mentioned in most of the  

entries of the said annexure and the qoods have been removed without payment of 

duty and without issue of invoice. 

26.2 Shri Naqjibhai Jivrajbhai Dodiya, in his statement dtd 26.03.2013 deposed that  

he had sold the finished qoods throuqh Shri Himanshu N. Jaqani. / find that 

Panchnama dated 26.03.2013 drawn at the office  premises of Shri Himanshu N. Jaqani 

has confessed  that the entries of the Annexure-B in respect of which no In voices or 

Sales Bill has been issued as per their sales records, the qoods mentioned in the said 

entries have been removed by them without payment of duty and without issuance of 

Central Excise invoice. He has also accepted that they have received payment for the  

qoods sold/removed by his firm without issuance of invoice and without payment of 

duty, in cash." 

[Emphasis supplied] 

(d) Para No. 27 and 27.1 of the impugned order :- Computation of duty 
calculation sheet and its acceptance :- 

"27. I find that the duty calculation has been done under Annexure-B for the 

clandestine removal made by the Noticee No. 1 on the basis of documents No. 12 & 14 

of the Annexure to the Panchnama dated 12.09.2012 of the office premise. The 

Noticee No. 2 under his statement dated 14.10.2015 has confirmed that all the entries 

of Annexure-A after removing the entries in respect of which sale bills had been issued 

by the Noticee No. 1 are related to clandestine removal of goods from the factory 

premises of the Noticee No. 1. Annexure-B has been prepared in which the Noticee 

has crossed the exemption limit of Rs. 1.50 Crore durinq the month of June, 2012 and 

after that they should have to discharqe their duty liability. Accordingly, the details of 

short paid/not paid duty for the F.Y. 2012-13 has been calculated in Annexure-B. 

Accordingly, the Noticee No. 1 has availed SSI exemption benefit  during the F. Y. 2012-

13. 

27.1 The qross clearance value for the F.Y. 2012-13 as calculated in Annexure — 

B has crossed the limit of Rs. 4.00 crores and hence, the Noticee No. 1 was not liable to 

avail benefit of SSI exemption in the year 2013-14. But as per the Central Excise  

returns, i.e. ER-3 filed by the Noticee No. 1 for the period from April to June, 2013 and 

July to September, 2013, they have availed the benefit of Notification No. 08/2003-CE 

dated 01.08.2003. The Noticee No. 1 has started to pay their duty liability from 

October to December, 2013 (as shown in ER-3). In view of the above, the Noticee No. 1 

is liable to pay the duty liability from its first clearance in the F.Y. 2013-14. 

Accordingly, the short paid/not paid duty liability for the F. Y. 2013-14 is also 

calculated in Annexure-B." 

[Emphasis suppUed] 

(e) Para No. 38 of the impugned order :- Repeated offences committed by 

the Appellant No. I and Appellant No. 2 :- 

"38. / further observe that in past, the Noticee No. 1 was in valved in clandestine 

removal of 1500.016 Mts. of Steel Bars during the period July, 2008 to December, 
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2009 and had evaded Central Excise duty to the tune of Rs. 42,45,369/-. Shri 

Naqjibhai Jivrajbhai Dodiya, in his statement dated 24.03.2009, also admitted to  

issuinq parallel invoices and to have removed excisable qoods without payment of 

central excise duty and without issuinq invoices. In this way, it can be ascertained that 

the Noticee No. 1 is a repeated offender.  Therefore, the Hon'ble Member (C. Ex.), 

CBEC, New Delhi vide Order No. 06/2013-M (CX)/DA dated 28.11.2013 has withdrawn 

the facility of monthly payment of utilization of Cenvat Credit for 03 months in terms 

of the provisions of Rule 12CCC of Central Excise Rules, 2002 and Rule 12AAA of 

Cenvat Credit Rules, 2004." 

[Emphasis supplied] 

7.3 I also find that on being confronted with the incriminating documents 

seized during the searches, Appellant No. 3, as well as Appellant No. 2 (partner 

of Appellant No. 1) in their respective statements recorded by the Central Excise 

Officers during investigation have categorically admitted that Appellant No. 1 

had cleared goods without CE invoices and without payment of Central Excise 

duty as per the entries in duty calculation worksheet. Statements of various 

transporters also corroborate the clearances of goods in clandestine manner by 

the Appellant No. 1. 

7.4 I further find that these are substantial evidences duly corroborated 

which have not been retracted at any stage and therefore, as per the settled 

legal position sanctity of the same cannot be undermined by bald arguments 

only. I also find that authenticity of records seized from the premises of 

Appellant No. land broker have been duly corroborated and correlated and 

tallied with records seized from Appellant No. 1 before quantifying Central 

Excise duty liable to be paid by Appellant No. 1. Appellant No. 2 in his statement 

dated 26.03.2013, as referred to at Para 26.1 and 26.2 of the impugned order 

has clearly accepted Annexures computing duty calculations. While comparing 

duty calculation, many entries found to be tallying with the statutory records of 

Appellant No. 1 and such entries were excluded from demand. 
NJ - 

7.5 Appellants No. 1 has argued that demand of duty cannot be confirmed on 

the basis of diaries and records recovered from the third party like broker, Shri 

Himanshu N. Jagani (Appellant No. 3 ) and hence, demand made on the basis of 

third party documents is not sustainable. In this regard, I find that the diaries 

maintained by the broker recorded licit, as well as illicit transactions of 

Appellant No. 1. I also find that many transactions recorded in private records 

tallied with invoices were actually issued by Appellant No. 1. Thus, truthfulness 

of diaries/notebooks and other private records recovered from the broker during 

search is clearly established, also because broker and Appellant No. 2 have 

admitted to have dealt with the goods belonging to Appellant No. 1 without 
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Central Excise invoices and also sold such goods without CE invoices. I also find 

that demand has been computed on the basis of duty computation Annexure/s 

prepared on the basis of private records recovered from the broker and 

Appellant No. 1. I also find that all links involved in the case, i.e. broker, 

transporters, Appellant No. 1, Appellant No. 2, etc. have corroborated evidences 

gathered during searches and therefore, demand cannot be said to be based 

upon third party evidences only. The case in fact, is not based only on third 

party documents but duly corroborated by host of other evidences also. I find 

that multiplicity of party would itself negate the concept of the third party. In 

the instant case, the evidences of clandestine removal have been gathered by 

the investigating officers successfully from many places and therefore, it cannot 

be called third party evidences but corroborative and supporting evidences 

against Appellant No. 1. Besides, antecedents of Appellant No. 1 and Appellant 

No. 2 are not without blemish, inasmuch as at Para 38 of the impugned order it 

has been found by the lower adjudicating authority, "I further observe that in 

past, the Noticee No. 1 was involved in clandestine removal of 1500.016 Mts of 

Steel bars during the period July, 2008 to December, 2009 and has evaded 

Central Excise duty to the tune of Rs. 42,45,369/-. Shri Nagjibhai Jivrajbhai 

Dodiya, in his statement dated 24.03.2009, also admitted to issuing parallel 

invoice and to have removed excisable goods without payment of Central Excise 

duty and without issuing invoices. In this way, it can be ascertained that the 

Noticee No. ifs a repeated offender  

7.6 Further, Appellant No. 2 (Partner of Appellant No. 1) has in his 

statement dated 26.03.2013 recorded during investigation, on being confronted 

with vital documentary and oral evidences along with duty calculation Annexure, 

admitted that they cleared excisable goods without payment of duty and no CE 

invoices raised for such transactions. This statement dated 26.03.2013 of 

Appellant No. 2 has really not been retracted and also not submitted in time 

during investigation, as found by the lower adjudicating authority at Para 26.6 of 

the impugned order, hence, the statement have sufficient evidentiary value, 

which cannot be belittled only by arguments or belated, bland and vague 

affidavit. I find that the statement was recorded on 26.03.2013, Appellant No. 2 

notarized affidavit against the said statement on 22.07.2013 and submitted the 

said affidavit during the course of personal hearing on 06.03.2017. I also find 

that the Appellant No. 2 had perfunctorily sought for cross-examination of 

various persons without stating purpose and intent for cross-examination and 

therefore, it has no legal significance as held by the lower adjudicating authority 

at Para 26.7 of the impugned order as under :- 

Page 12 of 17 



AppeaL No: V2/448,447 ft 480/BVR/2017 

13 

"26.7 The noticee has requested for cross-examination of the co-noticee and 

various persons. I find that the Noticee has not given any specific fact that would 

emerge in his favour upon their cross-examination and / find that the statements 

given by co-noticee and various person have not been retracted. I find that it is 

not proper to direct co-noticee and other persons to be present for proceedings 

which may incriminate themselves." 

7.7 Therefore, in view of the facts and circumstances of the case and the 

combined effect of all concrete and corroborative evidences available on 

records reflect that CE duty evasion has indeed taken place and Appellant No. 1 

has indulged in it. I, therefore, find that all, these are required to be considered 

as vital and hard evidences and are sufficient to prove the case against the 

appellants. I also rely upon the decision of the Hon'ble CESTAT in the case of Om 

Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-Del) wherein it has been 

held as under :- 

"5. I note that in both ihe proceedings almost identical set of facts were 

involved. The allegation was that based on evidences collected from the suppliers' 

side, unaccounted receipt and further manufacture of dutiable items by the 

appellant was sought to be sustained Admittedly, the case is not only based on the  
material evidence collected from the supplier's end and also as corroborated by 

the responsible persons of the supplier 's end. The receipt and use of the such 
unaccounted raw materials for further manufacture has apparently been admitted 

by the appellants and due duty short paid has also been discharged during the 
course of investigation itself The appellants great emphasis on non-availability of 
the further corroboration by way of details of transport, money receipt, etc. In the  
present case, the evidences collected from the supplier 's site is categorical and 

cannot be disputed The private records of the suppliers have been corroborated 

and admitted for the correctness of their contents k the persons who were in-

charge of the supplier 's units. When such evidence was brought before the partner 
of the appellant 's unit, he categorically admitted unaccounted clearance of 
dutiable items. However, he did not name the buyers to whom such products were  

sold In such situation, it is strange that the appellant has taken a plea that the  

department has not established the details of buyers and transport of the finished 

goods to such buyers. It is seen that the records maintained by the suppliers, which  
were affirmed by the persons in-charge cannot be brushed aside. It is not the  

case of the appellant that the suppliers maintained such records only to falsely 

implicate the appellant. In fact, the supply of unaccounted raw materials has been 
corroborated by the partner of the appellant's firm. In such situation, it is not 

tenable for the appellant to, now in the appeal stage, raise the point by 
requirement of cross-examination, etc. Admittedly, none of the private records or 

the statements given have been retracted or later contested for their authenticity.  

In the appeal before the Tribunal, the appellant is making a belated assertion that 

the statement by the partner of the appellant-firm is not voluntamy. Various case 

laws relied upon by the appellants are not of any support in the present case. In 

the cases involving unaccounted manufacture, the evidence of each case are to be 

appreciated for conclusion. As noted already, the third party 's records at the  

supplier's side as affirmed by the person in-charge and further corroborated by 

the appellant cannot be discounted only on the ground offurther evidences like  

transportation and receipt of money has not been proved In a clandestine  

manufacture and clearance, each stage of operation cannot be established i'vith  

precision. On careful consideration qf the grounds of appeal and the findings in 

the impugned order, Ifind no reason to intemfere with the findings recorded by the 

lower authority. Accordingly, the appeals are dismissed." 

[Emphasis supplied] 
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7.8 It is settled law that in cases of clandestine removal, the Department is 

not required to prove the case with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shah 

Guman Mal reported as 1983 (13) ELI 1631 (SC) a Aafloat Textiles (I) P. Ltd. 

reported as 2009 (235) ELI 587 (SC). 

7.8.1 The statements, if not retracted, are legal and valid evidences in the 

eyes of law and have to be considered as corroborative evidences as held in 

the cases of (i) Naresh J. Sukhawani [1996 (83) ELT 258 (SC) (ii) Rakesh Kumar 

Garg [2016 (331) ELT 321 HC-Delhi]. I find that Statements of Partner I 

authorized persons of assessee admitting clearances of goods without payment 

of Central Excise duty and without issuing invoices were inculpatory and specific 

and have not been retracted and therefore, are admissible as held in the case of 

Hi Tech Abrasives Ltd. reported as 2017 (346) ELI 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as 

outlined above, I find that the statement of Director is the basis for the 

demand. The statement is inculpatory and is specific. The Director 

clearly admitted that the documents/private records recovered by the 

officers contained details of procurement of raw materials as well as 

clearance of finished goods with and without payment of duty. This fact 

is further strengthened by the observation that many entries in the 

private documents are covered by the invoices issued by the assessee on 
which duty stands paid. The Director has clearly admitted the truth of 

the charts as well as clandestine clearance of ç'oods covered by the 
entries in the private notebooks which are not covered by the invoices. 
Such statement is admissible as evidence as has been held by the Apex 

Court in the case of Systems Et Components Pvt. Ltd. (supra). The 
activities of clandestine nature is required to be proved by sufficient 

positive evidence. However, the facts presented in each individual case 
are required to be scrutinized and examined independently. The 

department in this case has relied upon the confessional  statement of 
the Director which is also supported by the mentioned entries in the  
private records. There is no averment that the statement has been taken 

under duress. The assessee also does not appear to have asked for cross-
examination during the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) 
has erred in taking the view that there is not enough evidence of 

clandestine removal of goods. Even though the statement of Shri Sanjay 

Kejriwal, who is said to be the author of the private records recovered 
has not been recorded, it stands admitted by Shri Tekriwal, Director 
about the truth of the contents of the private notebooks. Consequently, 
I find no reason to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on record 

only as a result of investigation undertaken by the department. The 
evidences unearthed by the department are not statutory documents and 
would have gone undetected but for the investigation. Therefore, this is 

a clear case of suppression of facts from the department and certainly 
the extended period of limitation is invocable in this case and hence the 
demand cannot be held to be time-barred." 

[Emphasis supplied] 
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7.9 I rely on the order in the case of M/s. Haryana Steel Et Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-Del.), which held that notebooks (diaries) 

seized from the possession of appellant's employee at the time of search 

showing entries for accounted as well as unaccounted goods which have been 

explained in detail and disclosed by GM of the factory tally with invoices/gate 

passed is trustworthy; that statement of employee running into several pages 

and containing detailed knowledge to be considered reliable. I also rely on the 

decision in the case of Ramchandra Rexins Pvt. Ltd. reported as 2014 (302) ELT 

A61 (S.C.) wherein similar view has been taken by the Hon'ble Apex Court. 

7.10 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'bte CESTAT in the cases of Alex Industries reported 

as 2008 (230) ELT 0073 (Tri-Mumbai) and Divine Solutions reported as 2006 (206) 

E.L.T. 1005 (Tri.-Chennai). Hon'bl.e CESTAT in the case of Karori Engg. Works 

reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various case laws are 

not applicable in light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'ble CESTAT in the case of N R 

Sponge P. Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held that when 

preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

7.11 In view of above, I find that the contentions raised by the appellants are 

of no help to them and the Department has adduced sufficient oral and 

documentary corroborative evidences to demonstrate that the Appellants were 

engaged in clandestine removal of the goods. I, therefore, find that the 

confirmation of demand of Central Excise duty of Rs. 44,13,431/- by the lower 

adjudicating authority is correct, legal and proper. 

7.12 Since demand of duty is confirmed, it is required to be paid along with 

interest at applicable rate under Section IIAA of the Act. I, therefore, uphold 

the impugned order ordering interest. 

8. I find that this is a case of clandestine clearances of the goods without 

Central Excise Invoices and without payment of CE duty and hence, the impugned 

order has correctly imposed penalty equal to duty i.e. Rs. 44,13,431/- on 
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Appellant No. 1 under Section 11AC(1) of the Act with option to pay reduced 

penalty © 25% of duty confirmed as per provisions of Section 11AC of the Act and 

as per judgements passed by Hon'ble Supreme Court in the case of Rajasthan 

Spinning and Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.) and CBEC 

Circulars No. 898/18/2009-CX., dated 15-9-2009 dated and No. 889/09/2009-

CX., dated 21-5-2009. 

8.1 Appellant No. 2 (Partner of Appellant No. 1) has contended that the tower 

adjudicating authority has failed to establish as to how he has abetted the so-

called evasion of Central Excise duty and thus penalty on him has been wrongly 

imposed under Rule 26(1) of the Rules. I find that the facts of this case very 

clearly establish that he was the key person of Appellant No.1 and was 

responsible for clandestine removal of the goods manufactured by Appellant No. 

1. He, as partner, was looking after day-to-day affairs of Appellant No. 1 and 

had concerned himself in various irregular activities related to excisable goods 

including manufacture, storage, removal, transportation, etc. of such goods, 

which he knew and had reason to believe that they were liable to confiscation 

under the Act and the rules made thereunder. I also find that imposition of 

penalty upon him as partner under Rule 26(1) of the Rules in addition to 

imposition of penalty on his partnership firm is correct, legal and proper. 

Simultaneous imposition of penalty upon partnership firm and partner is also 

appropriate in light of the judgment of Hon'ble Bombay High Court in the case 

of Amritlakshmi Machine Works reported as 2016(335)ELT225(Bom). However, 

penalty equal to duty imposed on him also, even when penalty equal to duty on 

partnership firm has been imposed, is very harsh. I, therefore, reduce penalty 

on Appellant No. 2 to Rs. 10 lakhs to meet the interest of justice. 

8.2 Insofar as penalty under Rule 26(1) of the Rules on Appellant No. 3 is 

concerned, he contended that his role was limited as link person and he was not 

concerned with the goods and therefore, penalty is not imposable upon him. I 

find that he was the key person in evasion of CE duty by Appellant No. 1 and 2 

inasmuch as goods were transported without cover of CE invoices and without 

payment of CE duty. Incriminating documents establishing clandestine 

clearances of the goods were found from the premises of Appellant No. 3 during 

search proceedings on 12.09.2012. The details of clandestine transactions were 

recorded in his diary/notebooks and these contained details of the goods, truck 

no., cash payments, etc. and his role has been elaborately discussed in the 

impugned order. In fact, inquiry has originated based on the documents 

recovered from his premises and therefore, he cannot now plead that his rote 
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was limited as a link person only between buyers and seller. I find that his role 

was crucial in the clandestine removal of goods and therefore, penalty on him 

under Rule 26(1) of the Rules is correct, legal and proper. However, penalty of 

Rs. 12.80 lakhs on him is very harsh and hence, I reduce penalty on Appellant 

No. 3 to Rs. 6 lakhs to meet the interest of justice. 

9. In view of above, I uphold the impugned order for Appellant No. 1 and 

modify the impugned order in respect of Appellant No. 2 and Appellant No. 3 as 

decided in Para 8.1 Et 8.2 above and reject appeal of Appellant No. 1, but 

partially allow appeals of Appellant No. 2 and Appellant No. 3. 

9.1 d'3?1RT  ct) 4j  3{E1 ctl IUcRI 3qckI t1flT 'tIdI 

9.1 The appeals filed by the Appellants are disposed off in above terms. 

(iiit'Iw) 

311d (3Pi1r) 

By R.P.A.D.  

To, 

1. M/s Shri Han Steel Industries, 

Plot No. 70/71, 

G.I.D.C., Vartej, 

Bhavnagar. 

2. Shri Nagjibhai Jivrajbhai Dodiya, Partner of 

M/s Shri Han Steel Industries, 

Plot No. 70/71, G.I.D.C., 

Vartej, Bhavnagar. 

3. Shri Himanshu Nandlal Jagani, 

38, Vihar Complex, 

Forth Floor, Near Sahkari Hat, 

Waghawadi Road, Bhavnagar. 

Copy for information and necessary action to:- 

1) The Chief Commissioner, GST Et Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Additional Commissioner, GST & Central Excise, Bhavnagar 

Commissionerate, Bhavnagar 

4) The Assistant Commissioner, GST & Central Excise Division Surendranagar, 

Surendranagar. 

Guard File 
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