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V2/407/BVR/2017 02/AC/STAX/DIV/2017-18 17/04/2017
AT 3SR HEAT (Order-In-Appeal No.):

BHV-EXCUS-000-APP-184-2018-19

3TeeT &l feaie / ST & & Ak /
Date of Order: 24.07.2018 Date of issue: 25.07.2018

HAR AW, F (3deT), Telhie garT uia /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

I N GG HF] S FEAF FYF, I 0 Yol VAT, AR | AT | TN q@T ST
T 32w ¥ ghoa: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

FREHAT & UlAaEr & A v 9ar /Name&Address of the Appellants & Respondent :-

M/s Rajvi Enterprises, C-1/815, Opp. Maruti service Station, GIDC Chitra, Bhavnagar-
364004,

2. M/s Rajvi Enterprise, Village-Padva, Taluka-Ghogha, Dist: Bhavnagar-364050.

Wana‘ar(a{tﬁmﬁwﬁa%\éwﬁ?ﬁmﬁ@waﬁtﬁmmﬁwﬁ/m%mmmwm%l/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

AT Yo Heald 300G YeF U9 YA Fde AR & 9 HiW, FET 39 geF wifamw 1944 €7 uwr 358 §
st v Red yfEw. 1994 1 arr 86 ¥ Yadta PReTaTRE g 9 o7 §EdT § I/

Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

mm@mmmmsm FArT SeUleH Yo Td BT IR Frenteter & ey ¢, éz—‘e—vna:;r
2m$wa€%—oﬁaﬁrﬁrm:ﬁm%vll

The special bench of Customs, Excise & Service Tax Appellate Tribuna! of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

3R afedw (@) & Faw a¢ afel & semar 9w @l i @ geF, BT souE e vd dEeR sdely s
(Riee) #r aftam arfir difeer, | SR aw, agaeh ser 3Tl JEweTTE- 3¢oots, F T AT aRT Y

To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

HeNT FETREIOT & GHET WU TEGd T F R0 A oo eF (3rde) Raaae, 2001, F @ 6 % daeid RuiRa B
T 99T EA-3 R Rl & ae el ST WRT | s ¥ F9 ¥ B U WY & @ agrm?rﬁ?aﬁ’rnm Farst &y AT
3R AT AW FHAT, FIC 5 A AT IEX FA, 5 TG TIC AT 50 T FIC qF 304 50 TG ¢ ﬁ}rﬁ?%a‘rmsr 1,000/-
F9, 5000/—@1}37213110000/—5@$rﬁﬁﬁﬁ?rmalw£ruﬁmam UG qoF T I, w@Eivw adeT
mmﬁa:zvr@rem*wﬁm#mﬁwmaﬁﬁwmthmmwkmm%mmm|
HafE goT 1 ipTaer, 3% FY 39 amEr # @9 o s wefe sdhedw mmenfleter f oamar Rud ¥ e dRy (R &
i%manémwﬂ:msow-wwﬁm&ﬁaewmmgﬁmul

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac.,, 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

i =ERERer F gae s, e wRifge, 1994 Y ar 86(1) ¥ Nada JaR PmEarl, 1994, ¥ @I 9(1) F awd
ﬁiﬁﬁHmSTsﬂmmﬁ@rmmwmmmmrtmmﬁmﬁﬁ s wfa @y & o FY
FH @ vE 9fY yEfOT gl TRT) IR FEH @ FH A FA U 9fd F @y, Fg Jae § A s & aer J)oeemar

YT 5 W@ A IS FH, sar@wmsoar@mammsowmﬁm%a‘rm:r 1,000/~ ¥9&, 5,000/-
MHWmOOO/-mﬁwﬁﬁﬁmmsorw wf dore 1 PUiRT yeF F 3, gEfa rdd srafeRer f o
TEraE R F A5 F O o anfed a7 F &5 qow orh twifes 8% g g9 R S SR | GEE give & e,
wﬁm:mﬁmmﬁvmu@ammﬂﬁsmm%lwmmr(réanér)tmmq—ar%m
500/- o & Ui Yo @7 FET e |

The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application..made.for grant of stay shall be accompanied by a fee of Rs.500/-.
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faea H#iOf@ATR, 1994 €1 uRT 86 1 IT-URI (2) UH (2A) ¥ 3FAT gof FT T 3w, daeR Fraward, 1994, ¥ frow 9(2) ve
9(2A) & TFa YR goF ST.-7 # &1 o1 0 TH IS G JGF, Fehd S0NE YeF AW JgFA (3°7N), FET 3798 q6F
mqﬁaaﬁ&rﬁuﬁmwﬁ(m@wﬁwﬁmﬁ;ﬁm mmmmmmm gy
Eicaic7A Cload Fr arfrei SRR B FER oot F T S 3 ard R B ufy o A F Goww aeh @l |/

The appeal under sub section (2} and (2A) of the section 8€ the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

AT goF, FFAT 3UE YeF ve farat ardelr witEe (AR ) & R adel & awe d S 3ee qow wiafmw 1944 #r
unr 350 & detd, St 9 Redw wffm, 1994 37 UWT 83 ¥ iRty WA Ao oW A1 M ¥, 5@ R F wfy sdverw
Wi # 3 R FAT 39S Ye/dar @ AT & 10 afdwa (10%), aanmua’a‘nﬁmﬁrq’rﬁa% a1 A, @ Fae JAET
faarfea &, &1 o= s, mﬁ%wmxmm%mmmﬁmwmwﬁmam
FRG 3R eF T JART F IHFAT 7T B o0 e A [ oA

0] Rt 1 & & et @A

(ii) JAdT FTAT FT A 7S Tk A

(i) JeAae oA A F faw 6 % a8 R

- Tud a7 B W O ¥ yeuw Redw (6. 2) 2w 2014 F 3Ry @ @ el ol wiRe ¥ wwer faanmde

EE 7S oF rde HY g A& @y
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penally alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

0] amount determined under Section 11 D;
(ii) amount of erronecus Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

HRE TER S Gderor srdee

Revision application to Government of India:

g9 WY B gl g Tefaf@a st # & oo e R, 1004 ﬁwasEEkm F 3adta sEw
aﬁammmﬂmmmﬁ?mmmmmmmmm a‘s"h—a‘fnoomﬁ
rar ST AT /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, d4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35FEE of the
CEA 1944 in respect of the following case, governed by tirst proviso to sub-section (1) of Section-358 ibid:

ofe el & Rl e & A A, 8 JRAE S AT F Rl SRaEnt @ iER B F TR § alua o R a3 eran ar
ey RFEl T SR TR W g HER g IRAA & AR, W FRE WS E @ HEROT F AT & GO F 2N, ShEr swen ar
mﬁmmﬁmé?mméimml

In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

ARG & S TR 7 W AT F A ) we & RiEw F ggva 7= oae Wl T S seae goF ¥ o (R §
A H, S HRA F Y FRET Usg A &7 @ fente dr it &y

in case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

T 36U Yok F AT fhr e sra & awR, d9e W oseer #@ A WAt B o g
In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.

Hﬁﬁﬁamﬁﬁm:m%w#ﬁﬁﬂﬁzw%wﬁﬁﬁmmﬁ*mmﬁﬂé%m@
Jna‘érsﬁm( 3dre) ¥ TanT facy yRfEm (7. 2), 1998 & U 109 ¥ Rt PR 91 a8 Al U FEEEE W o A &
wifta fre @ &Y/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

IRF e 1 &Y gfdar guT gear €A-8 A, I H FAT seured Uew () fmanae, 2001, & w9 % sida RfRfew
T R F WV & 3 AR F eole A omh G | Iwed mded & BRI AW EY T i A Y & iy wewe # S
T A G FAE 3c9TE Yob WA, 1944#%35&*%%&&3:%’%%%31& F @t o TR-6 #r uiy
Heed & A @fgwl

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TleT e F ey Rerfafia P qes & gl & s R |
mmwwmx@ma@m%aﬁmmmmmm ST 3R afE Jeew I U aTe v @ ST B ar
TG 1000 -/ F AT FRar Se |

The revision appTlcallon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

A 57 Y F FE A AW T WARY ¥ N 70F qF IR F WO goF 1 prae, s0hFT &7 § BRET s WY 5w o &
& U off F R 96w ¥ v U quriRi shd Ao S U A a1 AT AR A U e R A & |/
In case, if the order covers various numbers of order- in Original, fee for each O.L.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TAHNT ST qew HORTE, 1975, F 3l § HGER A NRY 0F Bew ARy & gy w Buiig 6.50 swr @
e Yok R I g AR /

One copy of application or 0O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act,1975, as amended.

AT Yok, FeGd 3R Yok TE [AEX WY ~orniawor (w7 7)) S, 1982 & aftfa ue ey defeuw et @
BIRATET He AT Gt 4 300 o eanr srtSa e Fer )/

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

3o ¥ el & add W @ ddfa ones, Regd AR addaw weuwt & e, wdemft Rl deaee
www.cbec.gov.in 1 W FFa & | /

For the elaborate, detailed and Iatest provisions relating to filing of appeal 1o the higher appellate authority, the appellant may
refer to the Depanmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s. Rajvi Enterprise, Village-Padva, Taluka-Ghogha, Distirc-Bhavnagar, Pin
Code — 364 050 (hereinafter referred to as “the appellant”) filed appeal against
Order-in-Original No. 02/AC/STAX/DIV/2017-18 dated 17.04.2017 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner(AE),
Central Excise HQ., Bhavnagar (hereinafter referred to as “the lower adjudicating
authority”).

2. The brief facts of the case are that the inquiry initiated against the appellant
under summons proceedings revealed that the appellant was engaged in providing
“Commercial or Industrial Construction Work”; “Supply of Tangible Goods"”; “Rent a
Cab”; Site Formation and Clearance, Excavation and Earthmoving and Demolition”
and “GTA” to their various customers during the period from 2010-11 to 2014-15
(upto September, 2014), for which they received consideration but did not pay
service tax due thereon and never filed ST-3 Returns. The inquiry alsc revealed that
the appellant was liable to pay service tax of Rs. 30,16,099/-, out of which they paid
service tax of Rs. 5,00,000/- during investigation. Show Cause Notice F. No. V/15-
05/Dem-ST/HQ/2015-16 dated 17.04.2015 was issued to them proposing recovery
of service tax of Rs. 30,16,099/- under proviso to Section 73(1) of the Finance Act,
1994 (hereinafter referred to as “the Act”) along with interest under Section 75 of
the Act and imposition of penalty under Section 77 and Section 78 of the Act. The
proposals made in SCN were decided by the lower adjudicating authority vide the
impugned order wherein demand of Rs. 30,16,099/- was confirmed under proviso to
Section 73(1) of the Act and Rs. 5,00,000/- paid was appropriated; recovery of
interest under Section 75 of the Act was asked and penalty of Rs. 10,000/- under
Section 77(1)(a) of the Act; penalty of Rs. 10,000/- under Section 77(2) of the Act
and Rs. 30,16,099/- under Section 78 of the Act with reduce penalty option imposed
on them. “‘\J\\\P\’ﬁ‘
3. Being aggrieved by the impugned order, the appellant filed this present
appeal, interalia, on the grounds that,

M Service tax was not paid by them because of bonafide belief that the same
was not payable and the appellant did not know the service tax law; that they paid
service tax Rs. 5,00,000/- during investigation.

(i) The appellant did not contest levy of service tax but contested imposition of
penalty due to their bonafide belief they had that their activities do not fall under
service tax and therefore, there was reasonable cause on their part in not
charging/collecting service tax and have not depositing service tax. The appellant is
of the view that they are entitled for the benefit of Section 80 of the Act and no
penalty should be imposed on them.

(i)  Mere detection by the department does not mean that non-payment of

service tax was with intent to evade payment of service tax unless the department
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brings out facts that the appellant was having knowledge that service tax was
payable but still they did not pay. No such facts forthcoming from SCN as well as
impugned order; that when no such evidence is available and the appellant had not
recovered service tax from their customers, immunity from penalty can be granted
under Section 80 of the Act.

(iv)  The appellant relied upon decision of the Hon'ble Bombay High Court in case
of Ashish Vasantrao Patel reported as 2008 (10) STR 5 (Bom) and Lark Chemicals
reported as 2008 (9) STR 230 (Bom) for grant of waiver of penalty.

4. Personal hearing in the matter was attended to by Shri Madhav N. Vadodriya,
CA, who reiterated the grounds of appeal and submitted that they are contesting
imposition of penalty under Section 78 of the Act on the ground that they have
shown all transactions in their records; that there is no intent on their part to made
payment of service tax; that only fauit on their part is that they thought their civil
construction services are not service taxable and hence, they did not charge service
tax, also did not collect service tax but even then they paid Rs. 5.0 lakhs of service
tax during inquiry; that penalty imposed, under Section 77(1) and Section 77 (2) are
required to be exempted under Section 80 of the Act. He also made written
submission to submit that the appellant neither suppressed the facts willfully not
with intent to evade tax; that they have no knowledge of service tax was payable.
The appellant requested that no penalty under Section 77 and Section 78 of the Act
is required to be imposed and immunity from the penalty imposed may be granted

by invoking provisions of Section 80 of the Act.

Findings:-

5. I find that the impugned order was received by the appellant on 05.05.2017
(as stated by the appellant in ST-4) and appeal was filed on 04.08.2017 and thus,
the appeal has been filed within further period of one month beyond normal period
of two months from the date of receipt of the impugned order in term of Section

85(3A) of the Act. I condone delay of within further one month and proceed to

decide the appeal on merits. W A

6. I have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant. The issue to be decided
in the present appeal is as to whether the impugned order imposing penalty, in the

given facts of the case, is correct or otherwise.

7. I find that the appellant has not contested demand of service tax of
Rs. 30,16,099/- confirmed vide the impugned order and has preferred present
appeal seeking immunity from imposition of penalty in terms of Section 80 of the
Act.

7.1 I also find that the lower adjudicating authority has held that the appellant
provided various taxable services during the period from 2010-11 to 2014-15(upto
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September, 2014) but neither assessed appropriate service tax nor paid service tax
payable to the Government; that the appellant never disclosed receipt of income
from such taxable services in ST-3 Returns. These facts could be unearthed by the
department at the time of investigation and the appellant made payment of service
tax of Rs. 5,00,000/- during investigation against their liability of Rs. 30,16,099/-.

7.2 The appellant has contended that they have neither charged service tax nor
collected service tax under their bonafide belief that the activities carried out by
them were not liable to service tax and therefore, this is not a case of suppression of
facts with intent to evade payment of service tax knowingly. Therefore, imposition of
penalty is required to be set aside and benefit under Section 80 of the Act needs to
be granted to them. I find that Section 80 of the Act can be invoked only when the
appellant is able to prove that there was reasonable cause for their failure to pay
service tax. In the present case, the appellant has not provided any
acceptable/justified reason for their failure in making payment of service tax in as
much as they have not paid, service tax payable by them even now, after more than

3 years of detection by the department.

7.3 1 find that the turnover of the appellant very substantial and hence, if they
had any doubt regarding charging and/or payment of service tax, they could have
and should have inquired from the department, which was not done by them. In
view of above facts, I have no option but to hold that they suppressed vital facts of
providing taxable services from the department with intent to evade paymen’t'mc
service tax. The part payment of Rs. 5,00,000/- made by the appellant during
investigation, after detection by the department, could not be of any help to them.
The intent of the appellant to evade payment of service tax is established beyond
doubt in this case due to non-payment of full service tax even now after 3 years of
issue of SCN and therefore, this case is not fit to invoke the provisions of Section 80
of the Act.

'.\f\/\\" B
,r//

(s
7.4 The act of the appellant cannot be over looked in the name of ignorance of
the law as pleaded by them. I find that the Hon’ble High Court in the case of
Rajeshree Dyg. & Ptg. Mills (P) Ltd. reported as 2014 (305) E.L.T. 442 (Guj.) has
held that "We are conscious of the fact that this being the provision embedded in
the statute itself, nobody can be permitted to plead ignorance of the law. We are
also aware that this being the law and intent of legislation being also very clear all
concerned are expected to know the law.”. The Hon'ble Supreme Court in the case
of Cummins India Ltd reported as 2013 (297) E.L.T. 468 (G.0.1.) has held that it is

settled principle that ignorance of law is no excuse not to levy or pay taxes.

8. 1, therefore, hold that the appellant contravened the provisions of Section 68
and Section 70 of the Act with intent to evade payment of due service tax.
Therefore, the lower adjudicating authority has correctly confirmed demand of Rs.

30,16,099/- under Section 73(1) of the Act invoking extended period and correctly
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imposed penalty under Section 78 of the Act.

8.1 In view of above facts, the demand was correctly confirmed invoking
extended period under Section 73 (1) of the Act. I have already held that the
appellant had suppressed the material facts from the department with intent to
evade payment of service tax and hence, confirmation of demand of Rs. 30,16,099/-
and imposition of penalty of Rs. 30,16,099/- under Section 78 of the Act is correct,
legal and proper. The adjudicating authority has given appellant option to pay
reduced penalty as provided under law. Hence, no further relaxation is required to

be given by this Appellant Authority.

8.2 I find that the appellant failed to obtain Service Tax Registration and also
failed to get it amended in time in terms of Section 69 of the Act read with Rule 4 of
the Service Tax Rules, 1994 (hereinafter referred to as ‘Rules’). Hence, penalty of

Rs. 10,000/-imposed under Section 77(1)(a) of the Act is upheld.

8.3 Itis a fact that the appellant had never filed ST-3 Returns in time during the
period from 2011-12 to 2015-16 under Section 70 of the Act and therefore, penalty
imposed under Section 77(2) of the Act and the appellant has not contested these
findings of the lower adjudicating authority though argued for waiver of penalty
under Section 80 of the Act. Considering the facts of the case, penalty cannot be
waived in terms of Section 80 of the Act as has been held by me in earlier para.

Hence, penalty imposed under Section 77(2) of the Act is also upheld.

9. In view of above, I uphold the impugned order and reject the appeal.

R.¢  3rdfiereral garT gof #Y IS Irfier T ATCRT 39T Al & T Sver B

9.1  The appeal filed by the appellant is disposed off in above terms.

—,j{‘r{ . “«'ﬂ . Ge

By Regd. Post A.D. Ly (AT
To,
M/s. Rajvi Enterprise, . T4 TeIBH,
Village-Padva, Taluka-Ghogha, Distirc- TE-G2aT. ATerEHT-gIeT
Bhavnagar, TS !
Pin Code — 364 050 Bfegs-smaser,

e #15 - 38y ogo,

Copy for information and necessary action to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.
2) The Commissioner, CGST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.
3) The Assistant Commissioner, CGST & Central Excise Division-I,

Bhavnagar.
/ Guard File.
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