
::31l41-d (3TtTr) r cbk4ci,cI- -  lT F(T 3ftT a-cI4 zc--Il, 14':: 

0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE 

))  . / 
2r,d 

Floor, GST Bhavan, 

Et fdl 't,'k, / Race Course Ring Road, 

iit'k. I Ra(kot -360001  

Tele Fax No. 0281- 2477952/2441142 Email: cexappealsrajkot@gniail.com  

ATION 

AX 

MARKET 

1 

'd•4- t. c.1Il  

31t i4uci Heel/ r 3ttr i I 

Appeal / File No 010. No Date 

V21370 IBVR/2017 R113/2017 12-Jun-I 7 

3Itr 31TT -4.li (Order-In-Appeal No.): 

BHV-EXCUS-OOO.-APP 80-2018-19  
31IT F i~0iiq, /

12.07.2018
1

17.07.2018 
Date of Order: Date of issue: 

T't '1çII, 31k4c1-d (31'-)lc), .Ijictk, W iif / 

Passed by Shr Kumar Santosh, Comrn(ssoner (Appeals), Rajkot 

3t'T 3117-Te'Fr/ iqqi MRTr/ i4i''d/ etitee' 3ttnm5r, 4OtiT .u,-wc 51eeI ui'h, i.,iwk I .aw-iie I etTthUtl 001(1 3tRStIf?r 1I 

 31TsT 1ttii: I 

Arising out of above mentioned 010 issued by AdditionallJoinh/DeputylAssistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gandhidham 

T c1 & 1cII) 6Fff o1I-I 1 E9T /Name&Address of the Appellants & Respondent :- 

1. MIs Jolly Enterprise,, Thangadh - ChotIa Road, Navagam , Chotila, 

Dist: Surendranagar-363520 

TT 33Tt(31tt) 5SI1Pt ,*  oId 11d frtthr 3',04T 'IIIIP*OII / IT18IttU trftT ,r,cFt OSt O'4'c lI 

Any person aggrieved by this Order-in-Appeal may file an appeal lo the appropriate authority in the following way. 

IIBIT tT ,tISr a,-410 Tii', ttd ,ii'*'& 35 ?lSr 1TtheaI ,3111 3541Ff, 5ePT ,-sio Tts 3I1t21SIST 1944 ttT5T 35Et f 

3iTR)TT'0 (i 3f(ftf9tsuT 1994 *1 Em 86 r  3{55)T J-iC1ic  SIT Tieffit - If 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal ties to:- 

(i) o4li-coi J-ic-014,,1 1TSre1TFf T1Mt eici tc1 TtS5, /PeTzr a-itoc Tt,'c eiq.  35r11tillsr w  nfflmtur r fta, - s 
2, 3ITT. . SI$  T oii  sii1v 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2, R.K. Puram, New Delhi tn all 
matters relating to classification and valuation. 

(ii) l'i-  qftet 1(a) i ecie ITT 3541SI1 ks 3lrlioi 5 TT'iT ii'ftA 11)511 tic, lzr Sri0 lli'-4' IT T1i'e-i 3141T?lzr .-oiIf1'e't 

(fz) rrf1siss t51 4flm , 5j51  555f 355T, 3ci  foo55 T snth oiIir I 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3J41j4sr flul3rptof tstes 3o11er stmyr 'e 1 5,-so 11,-c, (314151) ¶sciaeft, 2001, r ffTzrvr 6 3a'tp m'rftsr 1i.' 

s14 51115 EA-3 c1 SITS e1TSI* * est  ,,uii stititv I tc  if wer m u1t Test, sJjsT arcte tic-c t stnr  4T stinT 

eictai TST1 St5l'tSIT, TtetT 5 ace SIT ast Ff51, 5 eaw see 51150 clef see 11Ff SmuT 50 ,'nei SIttV * 3{1lFf 54 c,51: 1,000/- 

se-a, 5,000!- se 31StuT 10,000/- s'si) t 191'ti'iIi,-i .,IJfl trtm #r e1  Seca Ff1] ¶in'u'tfttr rtm mr aci.r,  314151151 

,-oiiS1'-&"i 51t TrIm .iiiac, (0i-ci{ tit 51 Peel sft aiPecw 51 J's oii .ai11 tc,iPe  Ff iec ,TONI Peci ,,iiai ert*tr I 

4150 Ff1 mTms, *1351 maT 51 stT tnfst si yMtsr 3lrftelst ,misttfl)Fftnr *1 mm finesr I TePTFf 3nTr (5 35) 

¶i,' an51esr-qst 51151 500/- m Iins*Ityr Tli-c ,aar Is1T Flo I 

The appeal to the Appellate Tribunal shall be filed in quadiupiicate in form EA-3 I as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shell be accompanied ag o-st one which at least should be accompanied by a fee of Re. 

1,0001- Rs.5000/-, Rs.10,000/- where amount of duty or:r.ler,d/1 roet/perially/retuiTd is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank 'lrah ri favour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominwed puhiic: sec.or bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accninp5r.ied tn'i a fee of Rs. 500/-. 

354151151 .-oioiPlccul rstT 314151, 1-,-i 311in5151, 1994 51t opo 36(1 4e 31tT*tr cice lOaoielt, 1994, Plea 9(1) ifid 

)ftsltfter SITS S.T.-5 51 stit el11sti 51 *r sti st*sft a  Di stZs 341 f 51  

51 o stun 5iail6lci 1el cti1st) 3/tI 4'1  51 #'a 51 5531 1151 5ti1T 11551, SIfT IIFft 511 st'IST ,ii.,f *1 11151 3/IT ecuci ninri 

see 5 elFia SIT aei mt, 5 csia see fl  50 elca 51151115131515150 aiet 5115151 35143Ff I/I 515151: 1,0001-  s[t, 5,000/- 

se 315151 10,000/-  sel 511 ¶ltsftfter san 111551 411 '.11,4 11SI31 •Tl 1315,111111 mme 111 5TTtusr, tr544rtr 3541141151 .eiellft'M°i *1 11151 51 

siec. (DI-ci( 51eiisr 51 Peel tin iiiD,ic, 51r /t 001.5 ;1151 15111"5iT 5151 55-i-cl 051(1 Peii ,,ii,ir uI111! I oeP)i 41110 511 )ieadia, 

51e *r sst sian 51 c'lar strfv sr4i ei1141c sf4151151 51clleil;1511'11 ife tioT ftO'JFf I 55151151 314151 (s41 3id-t) 51 Ph,' 3iT51i-r-'rT1 f 41551 

500/- 51151 511 111T/tftff TI-c' SI5tT cccl 'lci I 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be itlod in 

quadruplicate in Form S.T.5 as prescribed under Rule iI oi the Ser'.ece Tax Rules, 1994. and Shall be accompanied by a 

copy of the order appealed against (one of which shell he usrlitied copy) and should be accompanied by a fees of Rs. 

10001- where the amount of service tax & interest dersie'TII,ad 5, penally levied of Rs. 5 Lakhs or less, Rs.50001- where the 

amount of service tax & interest demanded & penalty 'vclO tO rrcore than five Iakhs but not exceeding Rs. Fifty Lakhs, 

Rs.10,000/- where the amount of service tsx S iniereel hemndE'd & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Roqisira of the bench of nominated Public Sector Bank of the piece 

where the bench of Tribunal is situated. I Application made foe grsii of stay shall be accompanied by a fee of Rs.500/-. 
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(B)  
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(v)  

(vi)  
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lh-4 3i11l$rroT, 1994 i clr{c its si 5tfTfT3 (2f vii (2Ai Tl$e)w e) i sr4r 3kr, erw 1994, Iee 9(2) vsr 

9(2A) i 1ci 'i4tM(vr se-i S.T.-7 ic t 311  hit' 33.4  fv'-I tZ14. O1sr c'4ie 511F 31'451 etrste9r (31(ei), ivzr srtg  rec 

iceii qtitis 3mtr r c111T srvrccr sr sv a; ca,it$et sC wrltv 4ts 3efr sersr eiteew 3iniesr 3r51sr1 Sri, 

The appeal under sub section (2) and (2Aj of tie cec.cvi 3$ the Finance sct 1994, shall be tiled in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax uiec. I riid shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (4pcen!:, (cia of which shall be a certified copy) and copy of the oider 

passed by the Commissioner authorizing the Aevistriol Contiiisoiojier or Deputy Commissioner of Central Excise/ Service Tax 

;o file the appeal before the Appellate Tiibupl. 

t)lsr sri, xr st'cnsr ire risc tCrtsr 3srihcIsc ssrri tc a 5i itnlsC i itri e-$e critic rtm 3lF1S14&n 1944 s)0t 

qRy 35vr1c * 31&)rf, sC i )9e 3e13lsc34, tg$-f fr 83 A 31211)11 ure'i eft 'iiri rT ST , r .strsr c citr pf(ts 

rirlflasrrur * 311fthi ecsC rriisf 3izt1 rrtmrh)er hit' zrrsr A th sssrrc tiO%t, 3131 wTr usc iJi)riI fei c,ci , 521 crsi)srr, 5f 'rid ZiI1t'lt1T 

(ttsC?,ri , mi Tsrisc lrsu arrQ sara r oat'; 4 :eroais csre A scat' irMy 1Ar t'zr t'rfr tier we) IT 

cmv. altos vii AaTAI, A :s'roa .t't' oat' ote' s2 ¶tt-a lrilAsr 

(i) tlTfT ii i( A 3lcldid 1I'OT 

(ii) soc r(i s2 rersr trf'k 

(iii) t'wsc sow rctizMy z)1 (Sc-sc 6 A asiAs , - 

- acM sr er ow A rirecrrsr lAylis C-. 21 l9-riAcs: 2014 A (SMt 3wfMtsc sn1tmitfr A emer tiun2lsr 

-r52IT 31 5252 3fther wI rite wr i/ 

For an appeal to be filed before the CESTiVt iiridv.r '3es8:n 35C  of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Firir'ce Act, 1094, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded when carly or ci,4y eric penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable mod-f be vrrhject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, lt)'ity Demanded' shall include 

(1) amount determined under Section ii  0; 

(ii) amount of erroneous Cenvat Credit taken; 

(di) amount payable under rtalri S ct the Cenvat Credit Rules 

- provided further that the provisions at this Section stroll not appty to the stay application and appeals pending before 

any appellate authority prior to the commencerirint of th€- Firiance (NO.2) Act, 2014. 

OR1T rimri' 0 rTMA-11rT crr9risc 

Rr'vtsion applicotion to Gvcrnrnent of lndt: 
csr 3Myfr 4fr rtrfpor sr1442121 (S .sii$3yr wisyc A, A5ri' $-l5c fly,- 2(rc, 1994 Ai IIRT 35EE A 52121 Nrne A 3151T 

eA3sc, rmscr ww, escAetw MIAmI ArM, Cscw ooaioai, eior itnoi, MiS ciSoa, 4tser )e scow, amA, m'1mAiS-i1000i, aS 
lull dldi 5tTtVl I 
P revision application lieS to the Uider Sri:relcriy, to tIle 3rvl,'flrTiCfli of India, Revision Application Unit, Ministry of Finance, 

Deportment of Revenue, 4th Floor, Jevan Deep Beildioc'. Fa,liccmvnt Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, goerirsoct a tnt prot'so do sub-section (1) of Section-35D ibid: 

(At' lff7 var A rA aacsr ai aiirfoasc A ,5spe, zn 'S-tt•r sort' ii?: A arc sneer a1r ansr , 'cerieoi A liiri tAeS wriwR sri 

$31111 01011 A 5111 A ITmliid itt ZiT5A 51/ 

in! case of any toss of goods, whr the tiCS o-:crs r'r ssst't Iron a factory to a warehouse or to another factory or from one 

warehouse to scouter during the corey ot pricessincu of St's -cocOs in a warehouse or in storage whether in a factory or in a 

warehouse 

srfroaasdrr/ - 

0 case of rebate c-f duty of excise on goods nn:pc -icai tn arc coi.t14t' or territory outsido India of on excisable materiat used in 

the manufacture of the grod -c which ore exported 10 soy irl:rtr. c' terriory outside India. 

ii case of goods exported outside India export to r'lspO a t;u;cn, without payment ot duty. 

sti3Mttat CcCi& d 30151351 51515 A 1151111cr 01 (Air A it' 11 i't3laii 113 STIA f2furi 115551153 A 4/ri Jii,-1 At 31)T rM 

iS Steer-i (315101) A 551151 (Ay  icSTi9ri zr, 2), 19811 5,t  11151 109 A 1151121 (SaTyr (A 5115311 3101511 eraIrnITI2(A at aer rut, A 
ititiS tArs au Al 
Credit of any dely allowed to be utilized tcwanct-o paymo:tl it excise duty on first prOducts under the provisions of this Act or 

the Rules rnde there under such order is psacoed by if iv Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1993. 

.c-nAsr-i crrRcm 45 sr SCIe  s  ff2151 EA-S r7, Ac Ar ft'u-it ty, rt5'zs (301ler) fririczA, 2001. A lAster 9 A 31r-nld tAtl~.c , 

gty sMyti A eu-Arar Sc 3 ert A 3iiSiA Ar crieS rr45v I sccuAosr  istAy, Sc cisc cti2cr sc 3c51w :-nMer At itt aiSzt eriri At  
cs  I fIrst 51 A'it 01T 01.2 sf51115121 Or TT c' C 51 rS ,MSyI -wF  z51 151144( A ltl°aT A lIlt tit TR 6 At aCt

45 cusS euf(srrt, / 
The above applicatior -shalt he made in ciuplicato is Stair 'a EA-3 cc specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 wittrirr 3 months from tire date en ,vhdh th or;isr tmght to be appealed against is communicated arid shall be 

accompanied by two copies each ccl the 5210 as.f Ctrrter-In-/t"opv&. Ii should also be accompanied by a copy of TR-6 Chaltan 

evidencing payrnotit of prasesibed fee as prelatloeci sufor 6's,Oio-r 5-EE of CEA, 1944, under Major Head of Account. 

rin45ssi'c'r sn4stsr A t'r'-r (ScMtRlTsw (Ssnr151  51211t 55 '-A (A ycsi w45r l 
ar3ceri.ric4owoawqAcT3rowt(sSosCr2co,..zssopsoIscfscv.T 31rar3/ltz(A4ri3ric'eriowriiseA,r-rurt,iraff 
acr-rk 1000 -/ 53 sTarr-nor fSusri civ - 

Ths rev:sron appcalon cihl ho acrornpane/ be s roe Sc. 2.0/- whe- the amount involved hr Rupees One Lac or less 

end Ps. 1000/- where the amount involved is mci's thsn Flrr,c'ri; i:,ne Lac. 

cit AT (STiti c55'  rA 55 owiA Ar: osrtsfScr(A jt'TtAr!c:tc53F01T 5r 2115 3rc(t'yl SIT tttAlsc ie*ts aS misc ai13sri (Arm cuem ' I / 
in c3se, if the ordor covCrr; various rrr.imbors ci aider- in Cnorl, tee tar each 0.1.0. should be paid in the aforesaid manner, 

riot withstanding the fact that the one appeal to the 5prirottsst Tribunal or the one application to the Central Govt. As the case 

cray be, is filled to avoid scriplcrie monk ir excb.inq Sic 1 loCh (e of Rn. 100/- for each, 

,-rirril-i/f 50115 31111111'eis, 1-075, A 3tT53A-I 'a s-amy,-  c -s'. wrsur u-cr ssrnT aliSor (A nr15-t at (Sairltyr 6_ito ee4 err 
 amos lA5nst' emiT (Arr w45vi / 

0cc copy of applccuon or 0.l.c. as the case cony be. end the sr her of the adjudicating authority shall bear a court fee stomp 
of Es. 0.50 as proscribed indor Schedule-I in terms of if-ri Snouts Fee Act,1975, as amended. 

SOTIT ortl5, S'-s'le 3-rut 00121 153 45Taus 345't'lirT 55052501 In-Ti ISiS) litwtriror-5, 1982 

irmA AreaS 5tr A-c At r.suw asi-ct5itw (A-zr sires 5t ,1 

Attention is also invited to Ese rules covering caere and othei relatad m2lters contained 

Appellate Tribunal (Procedure) Rules, 1032. 

scar scr0sAzr innitlscnA A siSter &5Srir ricA- St ;AiSrsc coins-ca, ISowr orSc smAfeyrer qTcrmola 

www,cbec.gov,in itS it'ti eisit 2 t / 
For the elaboraics, ctstarled and latest provisions reruotirc' to 'iris 0 crppeal to the higher 

refer to the Depeitmantal website ww'.cbroc.qs'v.in 

A -rrlolyr rM amer ete1Asr amusñ' sift 

in the Customs, Excise and Service 

3 A (Sc, 3nr5mr43 tSatpftar Rei2c 

appellate authority, the appellant may 



Appeal No. V2/3701BVR12017 

:: ORDER IN APPEAL::  

M/s. Jolly Enterprise, Thangadh-Chotila Road, Navagam Chotila, District-

Surendranagar - 363520 (hereinafter referred to as 'the appellant') filed present 

appeal against Order-In-Original No. R11312017 dated 12.06.2017 (hereinafter 

referred to as "the impugned order") passed by the Assistant Commissioner, 

Service Tax Division, Bhavnagar (hereinafter referred to as "the sanctioning 

authority"). 

2. The facts of the case are that appellant had filed refund claim of Rs. 

6,66,218/- on 10.3.2017 under Notification No.41/2012-ST dated 29.06.2012, in 

respect of service tax paid to various service providers for rendering taxable 

services in relation to export of goods for the period from April, 2016 to June, 

2016. A query letter dated 16.5.2017 issued to the appellant to clarify whether 

service tax paid by them to service providers had actually been paid by service 

providers to the Government Exchequer. The sanctioning authority vide 

impugned order rejected refund of Rs. 6,66,218/- on the grounds that appellant 

failed to submit proper satisfactory reply to the query raised as to whether the 

service providers to whom they paid service tax have deposited service tax into 

Government account. 

3. Being aggrieved with the impugned order, appellant has preferred present 

appeal, interalia, on the grounds that they have observed all conditions of 

Notification No. 41/2012-ST dated 29.6.2012 and have also produced ledger and 

bank statement to prove that they have paid service tax to the service providers 

and submitted Bank Realization Certificate confirming that the sale proceeds in 

respect of goods exported were received; that the contention of the sanctioning 

authority is baseless as it is not practical to gather documentary proof for service 

tax paid by them to service providers whether paid by the service providers to the 

Government account or not in each transaction 01:  service tax; that there is no 

such condition in the Notification to provide evidence for service tax paid by the 

service providers to the Government ad ther&ore, rejection of refund claim is 

bad in law; that they relied on a decisicn of the Hon'ble Supreme Court in the 

case of M. Ambalal & Co. reported as 201 O-TIOL-i 11 -SC-CUS. to submit that 

Notification which contains benefic;al exemptions arid issued for the purpose of 

encouragement or promotion of ceri.ain acfr,iie should be interpreted liberally; 

Page No. 3 of 5 



Appeal No. V2/370/BVR/2017 

iat they also relied on decision of the Hon'ble Supreme Court in the case of 

Indian Tobacco Association reported as 2005 (70) RLT 201 (SC) to submit that 

exemption notification must be interpreted in its meaning so that the purpose can 

be achieved for which the Notification has issued; that in the case of Balwant 

Singh reported as 2010 (262) ELT 50 (SC), tne Hon'ble Supreme Court has held 

that while interpreting any provision, intention of law makers is to be kept in mind. 

4. Personal hearing in the matter was attended to by Shri Chetan Dethariya, 

Chartered Accountant, who reiterated Grounds of Appeal and submitted written 

submission to say that all the conditions of the Notification have been followed by 

them; that they have no control on their service providers to ask them to deposit 

service tax to the Government exchequer and if required, the department is 

required to ascertain at their end whether pd to the Government Exchequer or 

not; that the sanctioning authority has given them refund for the subsequent 

period even when they had not submitted such evidences but denied in this case 

without any justified reasons; appe shculd be allowed as per case laws cited by 

them. 

FINDINGS: 

5. I have carefully gone througi the ficts o the case, the impugned order, the 

grounds of appeal and written as weh as orai submissions made by the appellant 

including at the time of personal hearing. The issue to be decided in the present 

case is as to whether the impugned order rejecting the refund of service tax filed 

under Notification No. 41/2012-ST oated 29.C.2Ol2 s proper or otherwise. 

6. The sanctioning authority rejected refund of Rs. 6,66,218/- on the ground 

that appellant could not furnish evidences/documents certifying that the service 

tax paid by the appellant has actually been deposited to the Government account 

whereas the appellant has submitted that it is not practical to gather documentary 

proof for service tax paid by them to service provders had been paid by the 

service providers to the Government or ;ot iI each transaction of service tax and 

that there is no such condition in the Notifi.ation. I find substantial force in the 

contention of the appellant. I find that Noth9caton No. 41/2012-ST dated 

29.06.2012 allows refund of service ta pd by the exporters in respect of the 

services availed for export o goods. t is settied ega position that if availment of 
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services for export of goods, payment of service tax to the service providers and 

exportation of goods are not disputed, refund of service tax filed by the appellant 

under Notification No. 41/2012-ST dated 29.6.2012 cannot be denied. The intent 

and object of the legislation is very clear to promote exportation of goods and not 

to export taxes along with the goods. I find that there is no condition in the said 

Notification under which appellant exporter is required to produce documentary 

proof to establish that service tax paid by them to the service providers had been 

deposited by those service providers into the Government account. There 

were/are separate provisions under the Finance Act, 1994 for recovery of service 

tax from the person who had charged and collected service tax but not deposited 

the same to the Government account. Therefore, substantial benefit provided by 

the legislation cannot be denied to appellant by the department beyond the 

provision of law as has been done by the sanctioning authority in this case. 

Hence, I find that rejection of refund claim is not correct, legal and proper at all 

and the sanctioning authority has acted against rule of law. 

7. In view of above, I set aside the impugned order and allow appeal filed by 

the appellant with consequential relief. 

'&. 311cPdftRT cI c  cpl flqj q)cll i1 f5!T 'tIth 

7.1. The appeal filed by the appellant stands disposed off in above terms. 

(1k '1 - ) 

TVT 31I,ckl (3ft) 

By Speed Post 
To, 

M/s. Jolly Enterprise, 
Thangadh-Chotila Road, 

Navagam Chotila, 

District-Surendranagar - 363520 

4 ffft  
zii-i-)R.ii 
-1III-1 )Rii, 

- - 

  

Copy to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad for kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

B Ii avn ag a r. 
3)..,The Assistant Commissioner, GST & Central Excise Division, Surendranagar. 

,4) Guard File. 
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