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311ET9T .lI R/Ro-.3.T. (tTTñ.) Io1Icb ?.?o.Rolt '- ft 3Trf1-  3T1T Th 

ll,'-Ucb  
, *11 a-itrr 1~rr 31k, iic, 

ft9f ?11fl EfIt fl1r 3111[ ?SS'd cgl TRT, RT 5c'-IIC, 1c-ch 3I1fRrJf ?S c) m , 

dJJ 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 

General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 

Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3Tt1T 31Ict-d/ 'l11'l-c1 31l4ctd/ 3'-lk-l'*d/ T 3-1c-ç-1, o-ç4 3c-LIk, 1e-ch/ clI"h(, J.j1chC. I slIJo1dk 

/ iTth-mrfl TU 111c1  J  311f '41ci: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

E 3i.flvicii'i & ',411c1il T 'li'-f 11 '-lc-1i /Name & Address of the Appellants & Respondent 

1.M/s Goyal Traders, Plot No. 2282/A. 1, Vatsalya Hill Drive Road Bhavnagar. 

2. Shri Bharat MSheth, Plot No. 619,B.-2 Geetha Chowk, Bhavnagar- 364002. 

3. Shri Kishorbhai A. Patel Prop. Of Shree Krishna Enterprises, Bhavnagar 

4. Shri. Vinodbhai Ainarshibhai Patel, Plot No. 20 , Santosh Park Society, 

Subhash Nagar, Bhavnagar 

 3Tf(31 ZFt[ cçj Id 9* 3ct-d I1fl / ',4I11c4iUI 

3blcfdI/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

,a-c1'l 3c1!, 1c- '1 'Il4 3{'k - .liQ-lI1I1cb.UI 3Tt'tT, 

3rtIr 1944 4) '35B 3Tf i fFr 3f[, 1994 4) 

'- 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

d)cUl 1e-ic1 1T HTiH1 ,-flàH oçkl 3c'IIo1 1cb i1 kIc1-,. 1tc 

c-lIchui 1Sr '-ho, e1ic1, l 2, 31T .  o1 1r, ch' ch1 iiih 1TtV 1 
The special bench of Customs, Excise & Service 'tax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) ')cr(1 4flt  1(a) 'IclW dlLi  3T4t 3fl1TT 3Tthtf '-hii-ii 1e-'l', IT 3c'II' 1c-c4i t!f 

cI'1i't i'-hIc I1ZffUT (i-èc) t qfç rtzr )h~*,i, , c1, QI T 31lT 

316J-1C,I6lIc',- oo?E, cli') cfl 5TP41 iihi I- 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
21d Floor Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 

(i) 

'iak1 3c'-1Ic, lr-tli 

UR186 31f 

35B of CEA, 1944 



(iii) 31-1ç o- flfl1UI 4.-IJ-lf 3{h1 -c1d 1Q a-ç lr4' (3Ttf) fIJ-iIck, 2001, 

RT 6 3l d EA-3 jfl I 

cl-,J-1 cjiJ- Lcb lT[, DlI 3c'-Bd ]r-ch 41 d-]Jd 1kl cgl J-lldl 3fr ldII.Il dklI )ld 01I, &'-iv 5 

r3[ct, 5 T50I iv i3 r5OlTgL! 31 tcbd1f: 

1,000/- t[
,_

5,000/- rrt 31TT 10,000/- TI r f*fr i-ii cI  I,i11 1cld.-I '1iI *ftT 

]'-c4i f dIçlIo, I1II1d o- lII1lc1iuI 41 RIJ! -iIc I § 

'l1Icl1cli sIch C,cH.I 5lT )dIId c4, cctki fzff 5l1fF ilTfV ttIId l'E 1Ff dIdIo1, 

ici & r iti tT 'rrftr ii tfir 14)c iiflcui 4  iiii fr I Ti 31Tf (-?. 

3) 1W 3k[tf 1T 500/- W T J-U co- fTt I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accom_panied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5UOO/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3i) 111TT -IJT 311, tF 3fl)1, 1994 cIil 2.ITU 86(1) 3Il9 

1ic, 1994, 9(1) dd S.T.-5 H. T 

3T 3T 

xnf) 31T fJf bJ-1 1ch WIF ITT, 'Ii Ict  cgi J-fldj r  J-fldf JdlIQI 

dII 1d-o1l, -41,! 5 clI1 lT 3fF cbd-i, 5 I1TI '&"W lT 50 IT c1  3T2TlIT 50 fFllF .b -4i,!
' 

tbd-ff: 1,000/- t-i,_5,000/- tFF 3fTi1T 10,000/- tr T ImWc i-u icct 41 r1 1e1dc-1 

c4I fFlI1lT Je-cb 1FF 'lIdIo1, ITiIfIT a-IIt1c4uI c) luiii 'i 

I'1) ä1 lcf, lf 5TIF jficj q',  TR' TU fFzff li1I lTfV I 16IId T'R 1FF 

dIdIc1, f 3T ]HI TilT 1TfTT 16l +IIld 14c - iiii1iui 4 ui fr 

3Tf ( 3iI) tv 3rir-q TT 500/-  IiFf ii  1T 1 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules, 1994, and Shall he accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penaJty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 3lflfW, 1994 c11 RF 86 ') 3Tr,lRF3lF (2) i (2A) 3{ff C  41 d4) 3Tt1F, dIch 

1iiic4i, 1994, IPT 9(2) 9(2A) c- rl >4-ii S.T.-7 ' 41 51T fT t 3ff T1 

31k1-d, c-c .ict-IIC, lb 31T 31I1c'c1 (3Tt1tF), icl .3cII ]c,.cb TU qTF 311f 4) 'r1ii 

c4do-I cf  (3ff ' 1Jc [f 1,lJflIii11 ITf1t) 3frt 31I1cId TU 1fIcb 3lI'1lci 3PIEIT 3Ilc1, 

.jcLlld, -q/ Icb, 31'-llc.ikl ,- 1NIIcb.l.UI cb') 3TtF c  1F[t T I'r ?oI cflc  311f 4) 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 199Ll, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

)j.fl a-ç 3ç1    314)ç4'jQ4 ,fl)'UJ (T) cIf' 3Tfr lT ' k-1 

ic'-1iC, 1ct 3Tt1fl?PT 1944 41 TF 351 3PF, 3ft 4  1cc)4 3TIff'T, 1994 4) TT 83 

3fMf ciiq,, jJd c d4 ', $1 31TF FIf 34'lci IIch'u! F 3T1f -IJ4 3cYI, 

 cb& 10 'IfFTiT (10%), it d-dl tfEF 'j1iI ¶(I~,c-j , Zff jjj, i1I *7L1f 3I'J-1I 

fII?d , 1FF dIdIo' fzfl'  irjf f  hTF i-ti ffi' iI Tt 31"ffU 1 uf' ci 

311FFI 

3cL1k ]c'4 tTf TT 3Tflf "HJd f TtT Ic,'cb" ' -°1 TT1F1 ' 

(i) 1RF 11 't 3TPFFF liJ1' 

(ii) clà. .'13-il 41 f d4, Ti1lT Uf1 

(iii) IJ-fl I o9lck fRTF 6 3TFJflT ?,1 F 

- rf -i TlT9 fi (1' 2) 3ff1RT 2014 311 :!f  q ffifI' 3i'-11 

i1i) ¶ff J[ 3f 3[ iI ç4jdj tI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(C) 3i1T *iR t 'T1jW 3iTir: 

Revision app1iation to Government of India: 

4.1 3TT chi tMTUT lI1lclI IIId dIc-Ic) I, II 3c'IIC, l' 31 1zrr, 1994 cj  I4T1T 
35EE 3Tfr 3T lTT +WbI•(, ttTUT 3T1&T ¶cd U1'I-c1 
1lT, 4lc'i, 5r 1'-i ffT J-fld, o1 c'-ifbO0i, lt fIT iI1I Tfl / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

ic1'Iol J-HJ-Icl , ifI o-1cIo1 "-Ik'l lt 1It cbkiIaI TR dI 
TT 1T ¶IIt  3T I(IoI ff 1h4. ¶cb HT 'I6 1T 4T1 d16 Idi1 t.IoT, T[ flIt 

ff 'tTr, fI* 4RLcioI Zff TT d d-cj 

* J-ii-lcl ?rII 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) cb  J.jft J-lI ,i tT Ii1't dI, 
3çL4j () J-flJ-Jç 1T fI?t  r ilr ii4l i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3çLfi  ]('.c1 f 3-jdlçflol ft ¶a1I §fjf tff[ Zff -flç' )klçj ff djJ I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3cllC, 3c'1IC1 1ch HT-1Io1 t11V il TIt   31 fiPT t fa10-0i 
tdtd d-Uo-4 c11 ft311 d(3T )Rrf r31fl1T (r 2), 

1998 41 c.ITU 109 m ir i1r  c1I .3TJr  tr r tic. ifr ftr dR 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under thç provisions of this Act or the Rules made there under such orcrer is nassed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the linance (No.2) 

j4cjç  3TET cg) Et ',.1i 14 iir EA-8 [, 5f1 iT o-ç'k1 .3cIC,1 lc*' (3TtW) J-lIc1c'I, 

2001, 9 3TJr  , 31TT 3 -n rr 4) rw't PrfPv I 

.j'k-c1 31Tf '-lc'l 31TT 3T41W 31TT t ',4iki 1edo1 *1 3T1t ITf'I -fJ 

.jc-1lt. lc4' 31t1PT, 1944 t .1RI 35-EE dd ¶qI1IftT  c  3Idil * c4. 

TR-6   c  5TI1t JTfVI / 
The above ajplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Jxcise (Appeals) Rules, 2001 within 3 months from the date on which tle order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE o CEA, 1944, under 
Major Head of Account. 

(vi) rr 1ci ftfI 1rh c11 1C4Id)) 41 1I1 I 
,j jdo-f il' e1I  E[ ff 31 c*  t it 200/- r dklI1 frr iw zr c1l 

 t t 1000 -I 1 dIdI fZff 'UY I 

The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

I1?, 1 311T   d  31Tfr ifT T[rkI it ,4ç i 1c'1 31Tf flV 1cb i11 IdIo1, fc1 

si11o11 tl I c  i4 fi TTt itl1c 

1c4 3Tt ZIT Z[ 4T ch' Lcb 31Tf Iff Ic1I I / In case, if the order 
covers various numbers of order- i.n Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellait I ribunal or 
the one a_pplication to the Central (rovt. As the case may be, is filled to avoid scripto'ia work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

rrrfrfr iini Ic' 3TlZfT, 1975, _3TttI)-I 3TRIR 1c'1 31Tf P F1T9 3TTf di 

 g tr 6.50 #rt gr a-.IIIIeI1 lc )?.1. dII IT IT1VI / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shallbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

(F) 4J10H1 ]rc4,, a-ç1I .ic'IiC, 1c  I TlI 3P4)c'k1  (ITu 11) 14J-1Iccl, 1982 

t4 3WZf 11IT HIJ1c  ct? 1à-lId itt cc1 i'-) 4  3ft IA1Io1 31I*'id ¶lIIT iIc1i J 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3t-4 31L4 ,1l1lc1,I) ,*,1 3[ I1 1Ild cI'-1'h, R -cLc1  3frt oIcfla1c1J TIPTfr fV, 

31I1Ti.lt 1Tzr www.cbec.gov.in  iTIt sJ I I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.cbeQgpv.iil 

(i) 

(iv)  

(v)  

(D)  

(E)  
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:: Order-in-Appeal:: 

Sr. 

No. 

Name of the 

Appellant 

Address Appellant 

No. 

Appeal No. 

01 M/s. Goyal 

Traders, 

Bhavnagar 

Plot No. 51, Ship Breaking 

Yard, Alang, Dist. Bhavnagar- 

364150. 

And; 

Plot No. 2282/A-i, Vatsalya', 

Hill Drive Road, Dist. 

Bhavnagar-364001. 

No. 1 280/BVRI2O17 

02 Shri Bharat 

Manharbhai 

Sheth 

Plot No. 619, B-2, Geetha 

Chowk, Jam Derasar Road, 

Bhavnagar-364002. 

No. 2 259/BVR/2017 

03 Shri Kishore 

Ambrishbhai 

Patel, Proprietor 

of MIs. Shree 

Krishna 

Enterprise 

Plot No. 20, Santosh Park 

Society, Subhash Nagar, 

Bhavnagar. 

And; 

304, Shopper's Point, Parimal 

Chowk, Waghawadi Road, 

Bhavnagar-3 64001. 

No. 3 266/B VR/2017 

04 Shri Vinod 

Ambrishbhai 

Patel 

Plot No. 20, Santosh Park 

Society, Subhash Nagar, 

Bhavnagar. 

And; 

Plot No. 102, Escon Mega City, 

Opp. Victoria Park, Bhavnagar-

364002. 

No. 4 264/B VR/2017 

The present appeals have been filed by the above mentioned appellants against the 

Order-in-Original No. 55/AC/Rural/BVRIRR/20 16-17 dated 16.03.2017 passed by the 

Assistant Commissioner, Central Excise, Bhavnagar (hereinafter referred to as the 

adjudicating authority). 

2. Briefly stated, the Directorate General of Central Excise Intelligence (here-in-

after referred to as the 'DGCEI' for brevity) of Ahmedabad Zonal Unit gathered an 

intelligence that the ship breaking units of Alang, Dist. Bhavnagar, Gujarat were engaged 

in large scale evasion of Central Excise duty by way of (i) clandestine removal of plates 

and scrap to various rolling mills, traders etc. and (ii) undervaluation of plates and scrap 

obtained out of ship breaking. It was also gathered that the ship breakers had carried out 

said modus with the help of various brokers and commission agents, who issued fake 

Cenvat invoices without physical supply of goods, adjusted financial entries, arranged for 

fictitious transport documents, weighment slips, etc. to fabricate the trails of documents 

and to mislead the enforcement agencies. 

3. Based on the same, the office premises of M/s. Goyal Traders, Plot No. 51, Ship 

Breaking Yard, Alang, Dist. Bhavnagar (Gujarat) located at 2282/A-i, 'Vatsalya', Opp. 

Police Chowki, Hill Drive Road, Dist. Bhavnagar, Pin-36400i was searched under 

Panclmama dated 05.10.2010. The premises of various transporters and brokers were also 

searched, during which several incriminating documents were recovered. After 

completion of inquiry Show Cause Notice F.No. DGCEI/AZU/36-35/2013-14 dated 

22.05.2013 was issued to (i) M/s. Goyal Traders, Bhavnagar requiring them to show 

cause as to why the Central Excise duty of Rs. 29,12,808/- should not be recovered from 

them under proviso to erstwhile sub-section (1) of Section hA [thereafter substituted as 

Section 11 A(4)] of Central Excise Act, 1944 alongwith Interest and imposition of Penalty 

under Section 11AC [thereafter substituted as Section 11AC(l)(a)] of Central Excise Act, 
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1944 and under Rule 25 of the Central Excise Rules, 2002 (ii) Shri Ravi Arya, Managing 

Partner of MIs. Goyal Traders and Shri Bha.rat Manharbhai Sheth, of Bhavnagar were 

called upon to show cause as to why the Penalty under Rule 26(1) and 26(2) of the 

Central Excise Rules, 2002 should not be imposed upon them and (iii) Shri Kishore 

Ambrishbhai Patel and his brother Shri Vinod Ambrishbhai Patel, both of Bhavnagar 

were called upon to show cause as to why the Penalty under Rule 26(1) of the Central 

Excise Rules, 2002 should not be imposed upon them. The SCN was adjudicated by the 

Assistant Commissioner, Central Excise, Bhavnagar vide Order-in-Original No. 

55/AC/Rural/BVRIRRI2O16-17 dated 16.03.2017, who confirmed the demand of duty 

alongwith interest and also imposed penalties, as proposed in the SCN. However, the 

above mentioned appellants aggrieved by the impugned order. Hence these appeals. 

4. MIs. Goyal Traders, Bhavnagar have mainly contended that- 

(a) For the demand of Rs. 970128/- and Rs. 956747/- (re-quantified in 010 at Rs. 

327392/-) and Rs. 314332/-, they submitted that the adjudicating authority has failed to 

construe, contemplate, comprehend and appreciate the material facts of the case while 

disposing the case. The 010 has been passed without considering and discussing the 

written reply as well as dictums cited. The appellant has never indulged into clandestine 

removal and the subject case is purely based on imaginary grounds and assumptions and 

presumptions. 

(b) The subject case is purely based upon the records / documents / diaries / misc. 

papers etc. seized from the premises of Shri Bharat Manharbhai Sheth and his statement 

as well as statement of his accountant, Shri Manish Himmatbhai Patel and diaries and 

electronic storage devices resumed from the place of Shri Kishore Arnbrishbhai Patel and 

Shri Vinod Ambrishbhai Patel. The demand made on the basis of assumptions and 

presumptions is not sustainable and not tenable. They cited three decisions in their 

support. 

(c) The penalty cannot be imposed on the basis of statements of co-accused without 

corroborative evidences. They relied upon four judgments in this regard. 

(d) The SCN and 010 are wholly relied upon various records, documents, diaries, 

misc. papers, pads etc. recovered from the possession of the transporters, brokers, GMB 

registers and various statements of various persons and data of price / valuation obtained 

from the various institutes. Said seized documents are not at all relevant for the appellant 

or with their business activities. It is the belief of the appellant that such records might 

have been maintained by said brokers and others as a preventive measure and to 

accommodate their false business and to seal their business leakages so as to hide their 

illegal activities. There is no provision in the Central Excise Act or laws made there 

under to rely upon simply on such private records. Said brokers, transporters etc. have 

maintained such records in coded language or in short / abbreviated manner for the 

purpose of saving or surpassing their false business activities. The charge of clandestine 

removal must be corroborated by independent documentary evidences such as excess raw 

materials, excess consumption of electricity, mode of payment between consignor and 

consignee. They relied upon four decisions in this regard. 

(e) The transporters, angadia firms, etc., whose statements were recorded, have no 

deep rooted knowledge of excise law. Therefore, they simply accepted the story 

delineated before them by the inquiring officer and they signed their statements under 

pressure against their will and wish. 
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(f) The adjudicating authority has exclusively relied upon various statements of 

brokers, his accountant, transporters, angadia firm etc. But simply confirmative 

statements recorded under mental pressure should not be sole reason and ground for 

confirmation of clandestine removal and to confirm the duty demand and also imposition 

of penalty. 

(g) They have cleared all goods under proper and valid invoice after payment of 

central excise duty. That being the registered unit, they manufactured, stored and effected 

delivery of excisable goods only from approved premise/plot area. They properly 

accounted for production, issue and sale of goods. They filed periodical returns in time 

and the statutory returns / reports filed by them have not been challenged by the central 

excise authorities. Further, during audit also the transactions held by them were not 

objected by the department. 

(h) During search of their premise no cash amount was seized and without such 

seizure and documentary evidence, the department cannot allege and confirm that the 

appellant had dealt with excisable goods in illicit manner without payment of duty. It is 

the responsibility of the brokers, transporters etc. for maintaining their records in coded 

language and for that purpose the appellant cannot be charged. And for all these reasons 

the appellant cannot be penalized. 

(i) They cited four judgments in their support and stated that the burden of proof is 

on the revenue to adduce evidence to prove that the excess goods had been manufactured 

and the private records are only a piece of evidence and not be a sole factor in deciding 

false production. Further, the authority did not care to note the version of their authorized 

person and recorded his statements as per the will and wish of authority. 

(j) With regard to demand of Rs. 656 102/- on account of undervaluation, it was 

submitted that all agencies listed in the SCN and 010 were private and not registered 

with govt. for doing such work. The Central Excise valuation rules does not indicate and 

compel the assessee to adopt price declared by such institutes. Further, CBEC, New Delhi 

or local Central Excise authorities have not issued any direction to follow such pricing. 

The sale price of goods depends upon several elements. The monthly / quarterly reports / 

returns filed by the appellant were never challenged by the department. Whatever prices 

declared by them were their transaction value, which were decided as per the Central 

Excise laws and the same cannot be challenged without proper valid and unimpeachable 

documentary evidence. 

(k) Every power, either given under statute or common law, must be exercised by the 

authority lawfully, reasonably and in good faith. And before initiating any penal action 

three vital elements viz. (i) means rea (ii) mala fide intention and (iii) deliberate defiance 

of law to defraud govt. revenue. NC) where it is found or proved that the appellant or 

management of the appellant or partner had acted with guilty mind or wicked mind. 

Therefore, no penalty can be imposed under Section 1 1AC of the Central Excise Act. 

They cited several judgments in their favour and requested to drop the proceedings 

initiated against then. 

5. Shri Bharat Manharbbai Sheth, Bhavnagar contended that- 

(a) That the appellant was a middleman, who approached the sellers of re-rollable 

scrap, melting scrap, plates, etc. and the buyers viz, re-rolling units, furnace units etc., 

f 
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who were producing TMT Bras, Angles, Channels, Sections, MS Ingots etc. The 

appellant was used to contact them over telephone for said sale / purchase. The prices of 

said goods were fixed by the respective sellers and buyers as per the prevalent market 

conditions, as such they have no role to play in fixing of price. That the transportation of 

said traded goods was arranged by the buyers viz. re-rolling units, furnace units etc. 

Further, loading of goods were done in the presence of persons known as 'Chhatiwala', 

who segregated the required plates / scrap, in the plots of ship breaking units. That as a 

broker, he got commission of Rs. 15/- to Rs. 25/- per MT. There was no written contract 

made / entered into by him for his job. 

(b) That he maintained diaries, wherein he used to detail about deals of sale and 

purchase. However, he was not concerned, whether such deals were actually been 

materialized or not. That during recording of his statements, Shri Manish Patel, explained 

those transactions undertaken by him i.e. Shri Bharat Manharbhai Sheth. Shri Manish 

Patel also looked after work of all bank, preparation of brokerage invoices etc. The 

appellant had perused all statements of Shri Manish Patel. Further, the statements of 

angadia were recorded, wherein they agreed that cash transactions were carried out. Also, 

statements of Shri Hemant Murlidhar Agrawal, Authorized Signatory of MIs. Goyal 

Traders, Bhavnagar were also recorded, wherein he stated that they sold scrap through 

brokers and in some cases they sold such scrap directly to the buyers. 

(c) That the 010 passed by the adjudicating authority was not legal and correct, as 

the same was passed on the basis of surmise and say of the officers of DGCEI. It was 

decided on the basis of assumption and presumptions and submissions made by the 

appellant were not considered. The appellant was not provided copies of all RUDs by the 

adjudicating authority. On making demand he was made available with some documents 

only. Supply of evidences in electronic form i.e. in CD is not enough and is in gross 

violation of Section 65B of the Indian Evidence Act. 

(d) The charges of clandestine removal is based on third party evidence, i.e. entries 

found in the diaries, trip registers prepared by the transporters and registers maintained by 

the GMB, without corroborative evidences. The appellant's role was very limited w.r.t. 

recognizing of buyers and seller. The payments were received by M/s. Goyal Traders 

itself. Further, the transportation were arranged by the buyers. And for imposing penalty 

under Rule 26, it is to be proved that the person was involved in the goods liable for 

confiscation under the Central Excise Act, whereas no such allegations were made in the 

SCN in this case. 

(e) The adjudicating authority had not verified central excise records and therefore 

charge of clandestine removal cannot sustain. The appellant was not present at the time of 

loading, preparation of invoice and removal of goods. The freight charges were also paid 

by the buyers. Therefore, the appellant was no where involved and not liable for 

imposition of penalty. The demand of duty is disputed and no inquiry was made at the 

end of buyers. The whole issue is based on assumptions and presumptions and therefore 

the appellant was not involved in any manner  he is not liable for imposition of any 

penalty under Rule 26(1) of the Central Excise Rules, 2002. 

(f) He was not shown the worlcsheet of deand of duty, which were prepared on the 

basis of particulars mentioned in the seized diaries, and his signatures were not taken on 

them. Further, the SCN was issued by relying the data decoded by Shri Manish Patel. But 

the same was not been demonstrated to the ship breaking units. That the 'Chhatiwala' 

were the key persons, who can state whether clandestine removals were taken place. 

g 
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Further, no SCN was issued to angadia, who have dealt with the cash. Further, no specific 

evidence has been placed with reference to the Central Excise invoices, for which the 

transactions have taken place. 

(g) Huge amount of penalty was imposed on him. The penalty is imposable to the 

extent of amount of benefits earned. The benefit, if any, has to be decided by the 

adjudicating authority. Being, a middleman he acted as only broker / commission agent'. 

The case is based on the third party evidences, however cash transactions were not 

corroborated with ledger accounts of MIs. Goyal Traders. Further, no actions has been 

initiated against angadia, who dealt with huge cash. Statements of angadia cannot be 

termed as statement of co-accused. For his appeal, he quoted several judgments in his 

favour and requested to drop the case against him. 

6. Shri Kishore Arnbrishbhai Patel, Proprietor of MIs. Shree Krishna Enterprise and 

Shri Vinod Ambrishbhai Patel, both of Bhavnagar contended that- 

(a) That they made a request for supply of Relied Upon Documents at the time of 

hearing, but the same was no acceded to. The adjudicating authority should record in his 

findings thatthey were provided soft copies of RUDs. They also asked for hard copies of 

RUDs. But they were not provided the same. Further, they were also not provided hard 

copy of RUDs. The department cannot expect a reply from the appellants without 

supplying of RUDs and it will not tantamount to a delay tactics. 

(b) That it was not the case that the appellants have not co-operated. They appeared 

before the inquiring officers and gave true and correct statements. They did not indulge in 

illegal activities and no such evidences were brought out contrary to this. Further, they 

were not provided list of encoded entries and SCN did not relied upon on such coded 

entries in diaries / notebooks seized from them, Neither, MIs. Goyal Traders, Bhavnagar 

has agreed that they have clandestinely cleared any goods nor any documentary evidence 

have been brought out with this regard. 

(c) That the appellants are not covered under Rule 26 (1), as they have not dealt with 

any excisable goods in any manner. For imposition of penalty, the possession of 

excisable goods with knowledge or belief that the same is liable for confiscation under 

the Central Excise Act is required or the person have concerned himself in transportation, 

removing, depositing, keeping, concealing, selling or purchasing or has in any manner 

dealt with excisable goods with such knowledge or belief. They cited two decision in 

their favour and requested to set aside the case and give consequential relief. 

7. Hearing for the appeal filed by the appellant no. 1 i.e. Mis. Goyal Traders, 

Bhavnagar was held on 16.02.2018, which was attended by Shri A. H. Oza, Consultant, 

wherein he reiterated the submission made by the appellant in appeal memo and 

requested to decide the matter. Hearing for the appeal filed by the appellant no. 2 i.e. Shri 

Bharat Ivjanharbhai Sheth, Bhavnagar was held on 15.02.2018, which was attended by 

Shri N. K. Maru and Shri U. j. Qureshi, both Consultants, wherein they reiterated the 

submission made in the appeal memo and requested to drop the case. Further, the hearing 

in case of appellant no. 3 and 4 i.e. Shil Kishore Ambrishbhai Patel and Shri Vinod 

Ambrishbhai Patel was held on 22.012018, which was attended by Shri Sarju Mehta, 

Chartered Accountant,. During the hearing he reiterated the submissions made in the 

respective appeal memos and submitted additional submissions dated 22.02.2018 for 

consideration. 
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8. I have carefully gone through the facts of the case, impugned adjudication order, 

appeal memos and submissions made during the hearing. From which, I found following 

issues to be decided by me in this order. 

(i) Whether the clandestine removal of excisable goods have been made and whether any 

fraudulent Cenvat credit have been passed on by the appellant viz. MIs. Goyal Traders, 

Bhavnagar and subsequently the appellant is liable for payment of duty with interest and 

penalties or otherwise; 

(ii) Whether the excisable goods have been undervalued at the time of their removal by 

the appellant viz. M/s. Goyal Traders, Bhavnagar, and; 

(iii) Whether, the other appellants have indulged themselves in clandestine removal of 

excisable goods, and fraudulent passing of Cenvat credit and subsequently liable for 

penalty or otherwise. 

9. I find that the officers of DGCEI, Ahrnedabad conducted a coordinated search at 

the places of various brokers and transporters, from where incriminating documents like 

various diaries, files, loose papers, compact disk, pen drive, etc. and lorry receipts, 

booking / trip registers etc. were resumed. Further, searches were also conducted at the 

premises of ship breaking units. During preliminary inquiry of the records resumed, the 

intelligence gathered was validated and therefore detailed inquiry was carried out. 

10. Before going into the merits of appeal filed by the appellant, I find that the 

appellant no. 1 had filed appeal on 21.06.2017 for the impugned order claimed to have 

been received on 24.03.2017. As per the provisions of Section-35(l) of the Central 

Excise Act, 1944, an appeal was required to be filed before the Commissioner (Appeals) 

within 60 (Sixty) days from the date of receipt of the impugned order. Therefore, this 

appeal should have been filed within 60 days from 24.03.2017 but the same was filed on 

21.06.2017 i.e. this appeal was filed after delay of 29 days along with an application for 

Condonation of Delay ('COD' for short) dated 20.06.2017 (filed on 21.06.2017). I find 

that the appellant no.1 in its COD interalia explained that ".. original copy of the 

impugned order so received by our person was immediately handed over to our senior 

most managing Partner who is looking after Customs & C.Ex. related work for his 

perusal and necessary further action and instruction/guidance. Sir, our Managing 

Director was very much busy on that day and therefore had kept the said original copy in 

his custody to examine the issue on merits and to decide the matter afier consulting the 

issue involved with the Director of his other sister concern unit MIs. Arya Ship Breaking 

Pvt. Ltd. And others and particularly with our excise consultant stationed at Mumbai for 

his guidance and for future action offihing the appeal. Sir, our said working Partner has 

therefore decided to proceed at Mumbai to finally decide to file appeal. He has also with 

him taken other important work relating to company's business affairs outside Gujarat 

region as per pre-scheduled marketing and other work. Sir, unfortunately, our Mumbai 

based excise consultant was not available and reported for long pilgrimage tour 

therefore no discussions was held with him by our Managing Partner. Moreover, our 

said Managing Partner almost remained outside Mumbai and Bhavnagar for a long spell 

of time say more than and nearly 45 days  as he has to attend company's official work as 

well as other important financial work incl ding certain social, personal and domestic 

work at Mumbai as well cs outside Mum bai. Meantime our excise clerk through 

telephonic talk reminded and inquired from our Managing Partner as to where the 

original copy of the said 010 has been kept by him on that day after perusal being expiry 

period of 60 days to file appeal was approaching very fast and to decide early as to 

whether an appeal is required to be filed or otherwise. Sir, our said Managing Partner 

alerted himself and immediately talked from Mumbai with our excise consultant at 
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Bhavnagar and finally decided to file an appeal against the 010. Sir, looking to the 

urgency of the issue our said Managing Partner urgently returned to Bhavnagar nearly 

after second week of June-17 and met our excise consultant and requested to draft an 

appeal and arrange to file appeal........Finally, our consultant was at the material time 

was very busy however he assured us that the appeal will be filed at the earliest ...... 

03. ... . due to above adverse, unforeseen  and untoward situation  there is slight delay 

of nearly 26 to 27 days which may keeping in mind the above situation kindly be 

condoned... ". 

10.1 From the above reproduced version of the COD, I find that there is no dispute that 

the impugned order was received by the appellant no. 1 on 24.03.2017 and was 

immediately handed over to the senior most Managing Partner, who was looking after 

Customs & C.Ex. related work, for his perusal and necessary further action and 

instructionlguidance. Thus, issue was made known to the highest level of management 

immediately after receipt of the same. Thus, in spite of being perused the said impugned 

order by the said senior most Managing Partner, he proceeded to Mumbai and outside 

Gujarat region, with original copy ol impugned 010 for the company's pre-scheduled 

marketing and other work, Further, it is submitted that the Managing Partner was 

proceeded to Mumbai to meet the excise consultant to seek his advice, but unfortunately 

the excise consultant proceeded to pilgrimage. For the same, I find that in the modem age 

of mobile and internet teclmology, nobody proceeds to nobody (especially professionals 

like excise consultant) without getting his confirmation of availability. Even considering 

the story of the appellant to be true, the Managing Partner, in spite of being aware of 

filing of appeal within prescribed time limit, he remained in Mumbai and also visited 

other places for his company's pre-scheduled marketing and other work. Not only this, a 

person of senior rank of Managing Partner, attached directly with the Central Excise & 

Customs matters, did not care to direct his employees or other excise consultants to look 

into the matter and file the appeal within time limit. Thus, this act of the senior Managing 

Partner in no case can be termed as mistake but a severe negligence on his part. Further, 

as stated in the COD application, as the expiry period of 60 days to file appeal was 

approaching fast, even after reminding by the excise clerk through telephonic talk, the 

Managing Partner leisurely and carelessly preferred to talk to their excise consultant 

based at Bhavnagar from Mumbai and returned to Bhavnagar very late after second week 

of June-17 after attending his certain social, personal and domestic work at Mumbai as 

well as outside Mumbai. So, in spite of being reminded by the excise clerk well before 

the expiry of time limit of 60 days, the senior Managing Partner, neither rushed to 

Bhavnagar immediately and returned as late as after the second week of June-17 nor 

activated the procedure for filing of appeal. Thus, I find that the delay in filing appeal, in 

the present case, has occurred due to severe negligence on the part of the top level 

management official, which cannot be termed as 'due to adverse, unforeseen and  

untoward situation", as claimed by the appellant. And thus, it cannot, in any case be 

considered as sufficient cause which prevented the appellant no.1 from filing the appeal 

within time limit. 

10.2 Further, I find that, apart from the appellant no. 1, Sun Ravi Arya, Managing 

Partner of the appellant no. 1 firm, was also penalized under the impugned order, to 

whom a copy of impugned order was sent at the sane address of the appellant no. 1. 

Thus, it appears that two original copies of impugned OlOs were available with the 

appellant no. 1. Further, from para-3.11.4 of the impugned order, it clearly transpires that 

Shri Ravi Arya was concerned with manufacturing, storage, deposition, removal and 

selling and with all such matters dealt with excisable goods on which appropriate amount 
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of Central Excise duty has to be paid and therefore he was made noticee and accordingly 

penalized under the impugned order. In the COD filed by the appellant, it is categorically 

mentioned that the original copy of the impugned order so received was immediately 

handed over to senior Managing Partner who was looking after Customs & C.Ex. related 

work for his perusal. Thus, from this point of view also, even if one copy of 010 was 

taken by said Managing Partner to Mumbai, it cannot be considered as sufficient cause 

for not presenting appeal within time limit, when it is a fact that the second original copy 

was also available with the appellant. 

10.3 Further, the proviso of Section 35(1) of the Central Excise Act,1944 reads as 

under. 

"Appeals to SECTION 35. [Commissioner (Appeals)]. Any person — (1) 

[Provided that the Commissioner (Appeals) may, j/he is satisfied that the appellant was 

prevented by sufficient cause from presenting the appeal within the aforesaid period of 

sixty days, allow it to be presented within afurther period of thirty days.]". 

10.4 From plain reading of the above proviso, it clearly transpires that the 

Commissioner (Appeals) may allow the appeal to be presented within a further period of 

thirty days only in those cases when he is satisfied that the appellant was prevented by 

sufficient cause form filing appeal in time. From the facts of the case and discussions 

made hereinabove paras, it is clearly transpired that the delay in filing this present appeal 

has been caused due to severe negligence on the part of the top authority of management 

of the appellant no. 1 and in no case the same can be considered as sufficient cause for 

not filing the appeal in time. Thus, the contention for seeking condonation for delay 

appears to be a concocted story created by the appellant just to camouflage their 

inadvertent delay, which was caused due to their severe negligence only. Hence, I cannot 

resist myself from rejecting the plea of condoning the delay and thus, application for 

Condonation of Delay is rejected and consequently, the appeal filed by the appellant no. 1 

is also liable for rejection, being time barred. 

11. Regarding demand of duty of Rs. 342887/- (Rs. 327392/- + Rs. 15495/-) and 

fraudulent passing of Cenvat credit of Rs. 555570/- on the basis of dairies recovered from 

broker Shri )3harat Manharbhai Sheth, and for demand of Rs. 3 14332/- in connivance 

with Shri Vinod Ambrishbhai Patel and Shri Kishore Ambrishbhai Patel, it has been 

contended by the appellant that the demand made on the basis of third party documents is 

not sustainable. In this regard, I find that in the diaries maintained by the brokers 

contained licit and as well as illicit transactions of the appellant. It is found that in case of 

many such transactions, invoices were issued by the appellant. Thus, the authenticity of 

the diaries and other records recovered from the brokers is established. Further, on 

corroboration of the entries made in the diaries seized from the brokers it appeared that 

for some of the entries, no sales invoices were issued by the appellant firm and have 

removed such goods clandestinely without payment of duty. Further, in some of the 

cases, in order to pass on the Cenvat credit fraudulently, they had supplied only invoice 

to one party without supply of goods and supplied goods to another party without 

invoice. By this way they have transf'erred fraudulent Cenvat credit of Rs. 555570/- in 

connivance of Shri Bharat Manharhhai Patel. Thus, the case is based not only on third 

party documents but duly corroborated by other evidences. Further, such illicit 

transactions of the brokers have been separately listed out during the inquiry and transfer 

of cash amount from brokers to appellant firm and vice versa have been quantified. Thus, 

such illicit clandestine removal of goods and fraudulent passing of Cenvat credit were 

further supported and corroborated with the cash also. Further the statements of 
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authorized signatory of the appellant, transporters, brokers, angadia, etc. recorded during 

investigation, have never been retracted and hence they have their evidentiary value. 

Further combined study of all such evidences reflected that the evasion has taken place 

and appellant have indulged in it. So, in this case the third party evidence can be 

admitted. In this case the contentions made by Shri Manish Patel, were confirmed by Shri 

Bharat Manharbhai Sheth and never been retracted. It appeared that all transactions were 

recorded in ciphered and coded maimer, and the case was made out after deciphering and 

decoding the same. Further, Shri Vinod Ambrishbhai Patel and Shri Kishore 

Ambrishbhai Patel had also not cooperated during the inquiry. As stated here-in-before, 

the transactions recorded in diaries and storage devices seized from Shri Bharat 

Manharbhai Sheth and Shri Vinod Ambrishbhai Patel and Shri Kishore Ambrishbhai 

Patel were further corroborated with relevant record. Therefore, these are considered as 

vital and crucial evidences as per the Indian Evidence Act, 1872 and they are sufficient to 

prove the case made out against the appellant. 

12. Regarding allegation of undervaluation and demand of duty of Rs. 656102/-, it 

has been contended that they were clearing the scrap at competitive rate and based on 

quality of material emerging from breaking of the ship and thus the valuation was 

dependent on many factors and therefore the price published by the private institutes 

cannot be taken in the era of assessment based on transaction value. The institutes from 

which the data were obtained, were not registered with the govt. to provide such services 

and department cannot compel the assessee to adopt such prices, as such the CBEC, New 

Delhi or local Central Excise authorities have not issued any guideline to do so. The 

department was also not able to seize cash, charged to buyers over and above invoice 

value, during the searches. In this regard, I find that statements of various angadia were 

recorded, wherein it was clearly transpired that the transactions in unaccounted cash over 

and above the invoice value were taken place. The appellant have not challenged receipt 

of cash either through brokers or thiough angadia. Thus, the department has proved 

receipt of money over and above invoice value, Further, the price adopted by DGCEI is 

also relied upon by most of the ship breaking yards of Alang and the goods emerging out 

of breaking up of ship was sold at or about the same rate. I find that in order to be just 

and fair, the investigation has also allowed variation upto 2% in the price published by 

such institutes. Thus, I find that it is not a case where flow back of money or receipt of 

consideration over and above invoice value is not established. It is but natural that in a 

case where assessee is engaged in clandestine clearance as well as undervaluation of 

goods produced by them, no one can establish one-to-one correlation of goods sold and 

payments received in cash or through angadia. Even though, it is seen that separate work 

sheet have been prepared during the inquiry, showing details of cash amount transferred 

from brokers to M/s. Goyal Traders and vice versa have been quantified. In my view, it is 

sufficient evidence that as per the dairies recovered from brokers, cash transactions took 

place between various rolling mills/furnace units and the appellant through the brokers 

and hence it can be said that the appellant received some payment in cash over and above 

invoice value through illegal channels. Therefore, I find that the rejection of prices stated 

in the invoices as transaction value and replacement of the same by the prices certified by 

the market research agencies / institutes and prevailing at relevant time, is correct in view 

of the Valuation Rules as well as Section 4 of the Central Excise Act, 1944. 

13. In view of the above, the means rea, malatlde intension and deliberate defiance of 

law to defraud the govt. have been proved against the MIs. Goyal Traders, Bhavnagar and 

it is confirmed that they have evaded payment of Central Excise duty by way of 

clandestine removal of goods as well as by undervaluation of the goods and also by way 

WV 
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fraudulent passing of Cenvat credit. Therefore, I find that the order of adjudicating 

authority is proper and is required to be upheld. 

14. With regard to imposition of penalty on the broker, Shri Bharat Manharbhai 

Sheth, I find that the appellant had filed appeal on 15.06.2017 vide his letter / appeal 

memo dated 12.06.2017. But at the time of filing of appeal he had not paid any pre-

deposit as required under Section 35F (effective from 06.08.20 14) of the Central Excise 

Act, 1944. Therefore, a letter F.No. V2/259/BVR/2017 dated 10.07.2017 was written to 

the appellant pointing out that mandatory pre-deposit at the rate of 7.5% of duty/penalty 

in dispute has not been paid at the time of filing of appeal. After receipt of such remark, 

he deposited Rs. 110220/- vide challan no. 50001 dated 12.12.2017. Section 3SF of the 

Act ibid reads as The Tribunal or the Commissioner (Appeals), as the case may be, shall 

not entertain any appeal— (i) under sub-section (1) of Section 35, unless the appellant 

has deposited seven and a half per cent of the duty, in case where duty or duty and 

penalty are in dispute, or penalty, where such penalty is in dispute, in pursuance of a 

decision or an order passed by an officer of Central Excise lower in rank than the 

Commissioner of Central Excise; (ii) " The wordings shall not entertain any appeal' 

not same thing as "accept appeal papers" or "admit appeal". Thus, it can be argued that 

pre-deposit is not mandatory at the time of filing appeal. However, appeal cannot be 

heard i.e. entertained unless the pre-deposit is made. Thus, I find that paying pre-deposit 

amount before appeal comes for hearing is sufficient. CBCE Circular No. 984/08/2014-

CX dated 16.09.20 14 states that if there is short payment, appeal is liable for rejection. 

Hence, it can be argued that rejection of appeal is not automatic. Further, CESTAT 

Circular F.No. 15/CESTAT/General/2013-14 dated 14.10.2014 states that "appellant is 

required to produce evidence of pre-deposit at the time offiling of appeal. If such pre-

deposit is not made after providing three opportunities / reminders, the appeal may be 

numbered and listed on Friday before the Court presided by the Senior Member, for 

appropriate orders." It means that the Registrar cannot reilise to accept appeal if it is not 

accomplished by proof of payment of tax / duty. Further, the matter will be listed before 

Tribunal bench. Thus, appellant can request hearing by the bench before it passes any 

order. In this case, it is seen that the appeal was filed on 15.06.20 17 and the pre-deposit 

was made after that day i.e. on 12.12.2017 but before passing of this order. In the appeal 

memo the appellant had stated that they had received the impugned order on 22.03.20 17. 

Considering this date into account the payment of deposit is made after 180 days after 

filing of appeal or say after completion of period of 90 days (60 days in regular course + 

30 days more if sufficient cause is shown for condonation of delay) prescribed under 

Section 35(1) of the Central Excise Act, 1944. Therefore, I find that the mandatory 

condition of payment of pre-deposit was fulfilled by the appellant before hearing and 

passing of order. Therefore, I find that the delay in filing of appeal by the appellant is 

liable for condone  and accordingly I proceed to decide the appeal on the merits. 

14.1 If I consider the merits of the appeal, Shri Bharat Manliarbhai Sheth had 

contended that his role was limited as middleman and not concerned with goods and 

therefore penalty is not imposable upon him. In this regard, I find that as admitted by Shri 

Manish Patel, he was the key person who arra4lged for procuring goods from the 

appellant firm without cover of invoice and supplied the same without cover of invoice. 

He/his accountant recorded all these transactions in his diary which also contained the 

details of cash payments received aid made to respective parties. He was the person who 

arranged to supply only invoices/bills without supply f goods and also arranged to 

supply the goods to some other party without any invoice, for facilitating availment of 

fraudulent Cenvat credit. When the details entered in diary no. A/13 maintained by Shri 

Manish Patel, his accountant, were compared with the sales data of respective ship 
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breaking units, it was found that in certain cases ship breaking units did not issued any 

invoices for the goods removed clandestinely. Further, the appellant had received the 

cash amount from rolling mills against clandestine receipts of scrap by them either 

directly or through angadia. Thus, his role is discussed very elaborately in the 010 and 

therefore he cannot plead that his role was limited. In fact, I find that his role was crucial 

in the whole episode of clandestine removal of goods as well as facilitating fraudulent 

availment of Cenvat credit. Therefore, I find that penalties under Rule 26(1) and 26(2) of 

the Central Excise Rules, 2002 are correctly imposed on him and there is no need to 

interfere with the order of adjudicating authority. 

15. With regard to penalties imposed upon Shri Vinod Ambrishbhai Patel and Shri 

Kishore Ambrishbhai Patel, brokers, they have contended that they have not dealt with 

the goods in the manner prescribed under Rule 26 of the Central Excise Rules, 2002 and 

therefore not liable to penalty. In this regard, I find that the diaries maintained by them in 

coded language contained details of licit and illicit clearances of the appellant firm M/s. 

Goyal Traders, Bhavnagar. It was found that the transactions related to M/s. Goyal 

Traders were recorded in diary no. A16 and A/7 maintained by them. When asked about 

the same, they provided evasive replies like, the accounts were imaginary or they were 

practicing accountancy. They never decoded or co-operated in the investigation. 

However, due to sincere efforts of the investigation agency, the coded data was decoded 

and the whole chapter of clandestine removal was revealed. The decoded data maintained 

in electronic form as well as in documents seized from them were matched with the 

records of ship breaking unit. This authenticate the data maintained by the appellant Patel 

brothers. On confronting the data, they tried to impress upon the investigative officers 

that they have no business relations with it and Shri Vinod Ambrishbhai Patel stated that 

he was not at all concerned with the activities of M/s. Shree Krislma Enterprise. Shri 

Kishore Ambrishbhai Patel was handling business of registered dealer and was involved 

in facilitating clandestine removal through his dealer firm. The Annexure- VK-1, wherein 

the duty demand of Rs. 314331/-, was arrived on the basis of entries mentioned in diaries 

marked as A17, A/9 and A/i 0 seized from them. Therefore, role of both appellants is very 

much covered under Rule 26 of the Central Excise Rules, 2002. Therefore, penalty 

imposed on them by the adjudicating authority is proper and there is no need to interfere 

with the same. 

16. I find that the facts of the case are distinguishable from the judgments relied upon 

by the appellants in as much as the documents resumed / collected, analysis thereof and 

data storage devices have been corroborated by the statements, of Shri Manish Patel, 

Accountant of Sun Bharat Manharbhai Sheth, statements of transporters, angadia and 

records obtained from the GMB authorities, which were never been retracted. The 

persons involved in this case have closely monitored, arranged, financed and managed all 

affairs of clandestine clearances made by M/s. Goyal Traders, Bhavnagar. Moreover they 

also managed and handled the cash amounts for the sale of clandestine removal and 

diversion of excisable goods, thus paid vital role in evasion of Central Excise duty. 

Instead, I find the following case laws relevant for impugned case. 

(a) The statements: of the accused, if not retracted, the same is legal and valid in the eyes 

of law. And the same can be consid.eed as corroborative evidence and no further 

evidence is required. (i) Naresh J. Sulth4wani [1996 (83) ELT 258 (SC)] (ii) Rakesh 

Kumar Garg [2016 (331) EJT 321 T-IC-lJclbi] 

(b) That the evidence or statement or admission or confession is a substantial piece of 

''rtdence, which can be used against the maker of it. (i) Commissioner of Central Excise, 
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Mumbai-V Vs. Alex Industries [2008 (230) 073 ELT (Tn. Mumbai)] (ii) MIs. Divine 

Solutions Vs. Commissioner of Central Excise, Coimbatore [2006 (206) ELT (Tn. 

Chennai)] (iii) M/s. Karoi Engg. Works Vs. Commissioner of Central Excise, Delhi 

[2004 (168) ELT 373 (Tn. Delhi)] 

(c) Even if the statement was retracted, considering the other facts of the case and 

corroboration made with other evidences, the same can be relied upon and the persons 

involved can be penalized for their acts. CCE, Mumbai Vs. MIs. Klavert Foods India Pvt. 

Ltd. [201 1-TIOL-76-SC-CX] 

(d) Fraud is a well known vitiates every solemn act. Fraud and Justice never dwell 

together. Fraud is a conduct either by letter or words and also includes known 

misrepresentation. Fraud is anathema to all equitable principles and any affair tainted 

with fraud cannot be perpetuated or saved by the application of any equitable doctrine 

including res judicata. (i) CC (P) Vs. Aafloat Textiles (India) Pvt. Ltd. [2009 (235) ELT 

587 (SC)] and (ii) Ram Chndra Singh Vs. Savitri Devi and Ors. [2003 (8) SCC 319] 

(e) Further, it is also settled legal position that once the case of clandestine removal of 

excisable goods, in the manner it has been executed in the current case is established, it is 

not necessary to prove the same with mathematical or clinical precision. (i) Madras and 

Others Vs. D. flhoorrnull [1983 (13) ELT 1631 (SC)] and (ii) Shah Guman Ma! Vs. State 

ofAndhraPradesh [1983 (13) ELT 1546 (SC)] 

17. In view of the above, I uphold the order passed by the adjudicating authority and 

reject the appeals filed by the appellants. 

18. cd f  c  d  3cfr   .j'1ci--i 11T ill(11 l I The 

appeals filed by the appellants stands disposed off in above manner. 
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By Regd. I Speed Post A. D. 

To, 

() ITT I Gop?Nat1I) 

Commissioner (Appeals) & ADO (Audit). 

Date: .03.2018 

(i) M/s. Goyal Traders, Plot No. 51, Ship Breaking Yard, Alang, Dist. Bhavnagar-364150 

AND Plot No. 2282/A-i, 'Vatsalya, Hill Drive Road, Dist. Bhavnagar-364001. 

(ii) Shri Bharat Manharbhai  Sheth, Plot No. 619, B-2, Geetha Chowk, Jam Derasar Road, 

Bhavnagar. 

(iii) Shri Kishore Ambrishbhai Patel, Proprietor ot MIs. Shree Krishna Enterprise, Plot 

No. 20, Santosh Park Society, Subbash Nagar, Bhavnagar AND 304, Shoppers Point, 

Parimal Chowk, Waghawadi, havnagar-364O01. 

(iv) Shri Vinod Ambrishbhai Patel, Plot No. 20, Santosh Park Society, Subhash Nagar, 

Bhavnagar AND Plot No. 102, Escon Mega City, Opp. Victoria Park, Bhavnagar-

364002. 
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Copy forwarded to:- 

(i) The Chief Commissioner, CGST &; Central Excise, Abmedabad Zone. 

(ii) The Commissioner, CGST & Central Excise, Bhavnagar 

(iii) The Additional Director General, DGCEI, Ahmedabad. 

(iv) The Deputy / Assistant Commissioner (RRA), COST & Central Excise, HQ, 

Bhavnagar. 

(v) The Deputy / Assistant Commissioner (Recovery), COST & Central Excise, HQ, 

Bhavnagar. 

(vi) The Superintendent of COST & Central Excise, Rural Division, Bhavnagar. 

(vii) The Superintendent of COST & Central Excise, Range- , Rural Division, 

Bhavnagar. 

.4tuard File / Notice Board. 
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