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3fqT 3Trampr/ 4IOl-d 34T4SW/ -iI -d/ pi.1w 3TrtTSW, O'rar -tc traw/ 4tiw4, I.*ilc /  / aTrthtIlarl c,a11 1?tR.i ,iil 

SW 34TPT 111r; / 

Arising Out of above mentioned 010 issued by Additional/JointlDeputylAssistanl Commissioner, Central Excise / Service Tax. 

lRajkot I Jamnagar I Gandhidham 

tr IctdI & 11cii1 T -HH tT 1-ldl /Name&Address of the Appellants & Respondent :- 

MIs Madhu Silica P. Ltd. (DU III) Plot No. 73/74, GIDC, Chitra Bhavnagar 364 004,, 

r 3ntr(3Ttfttr) e4I4tpr  asrlpr i11i rtlt ati r1iwi  I tiEtwat 8 tiw 3ltftpr cit SW e#,dl l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

*flei tl.4. ,lZr -eic tWtr Oe 4Oi4( 3TtftitST SWTSZT) UT "i1  3TftFr. olsr c4ii   3t1f11trUT 1944 r iou 35B 4 
3T9 trtr fd 3TSW, 1994 i tim 86 4i 3ltulTr i11r aar al/i 1 

Appeal to Customs. Excise & Service Tax Appellate Tribunal uniter Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) a4lwui .ec.-ui..i mIt  1/law nrou, mlsr i-'iici nrw olw. 11/lw .-qi 1lwi 1/1 tItnlw 41a, -c .-eiie ar 
2, 3{rt. *r. q, e 1/ltr, e/t i .tt.fl stilv li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) '44l'4-d IftEttr 1(a) 9c110 trtr 3rfl1/l 3rarreT tlw mIt 3TTllllt 411arr nr, /lzr i-wc nrtw ou lctiw  3Jt/lp/lS  -4ICll4,.(u1 
(f/l) 1/f tft4a alwlw '-fl1wi, , If/e rtr, urn1/f SWat 3T411 alpeclaic- 3o°tt t alIt ii  wr1v It 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(B) 3fF/mT 4i44IFJ,*,4uI SW8 30/lIT ',i.hlcl 4'4  i ¶1ij /l0/'RT Cmx (30/let) )eirm/l, 2001, /lx Clee 6 3neralu natftr 1tv 
aT 'or EA-3 a/f SW jf/laf( 1/ &at Iti ii,ir snfiv I  1/ our t war van /lx ret, .ati ac'iic prim a/i aifsr  1/i  

 /f3Tff3wp1twartT:1OOO/ 
ea, 5,000/-  3rnpoT 10,000/- .i'il ant 1415f1ffFr .'1JIt Tim 1/I ti/It  aki 1/ln/lfttr trim atr trTTlRT, '11c1 .'Wl./ma 
-uiiEIwat 1/i titan Itt 4-lpra4, lTt4-cN trW 1/ /4l n/f 44illt.1'1, 8/IT 8i caia .ii/l )O1lId aF 414-c C,Oi(I 1ai ,,ii.ii anlItu I 

ie-c wr niattnar, n/wi 1/f ITO 1114a1 1/ l.n sri/mitt .ipr Ilal/ler 3itlktla .-aieilwei a/i 11100 1/faner It I TSTRT 311/fIr (e/f 31th) Itt 
¶7ts 311n/mr_tlIT Itt TITUT 500/- 'l"4t1 PIT ¶4IC'tftlT wow aei w.1I 4dli lI 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

30/11/tsr oairsnlTaetui x raT4r 30//er. ¶-d 3T11/fsriT, 1994 *1 tiTu 86(1) n/n 35erater loie-i 10J1Oft/l, 1994, n/n /4ao 9(1) n/I  

lmfItrr vaIT S.T-5 at SW al/fat at a/t oti ar/loft ow ne/l ansi fate nnktr t  3111/f of/f anne 1/  wIt 

1/ trw liCI oiil2)i 11 sn/fit)  3/IT ..aA 1/ am 1/ wet ow al/i n/i T1Ttr, .,tpi )oiw  1/i a/sr oft SITUt 3/IT uai istT 

.aJ.l).1I, ptqi  5 i'ii  sir san) wet, 5 cans any PT 50 cans ans 11w 3UT11T 50 c'iiai aax 1/ 311/lw /f 0/ PISTIl: 1,000/- an, 5,000/- 

ant) 315511110,000/- eci4 1/in/If/sr wan trim 1/f al/f 0c,ian etti I/mt//sr trim ant erinnsr, 0/l/lr 30/IF//sr ,aiaili)anai oft SITPT /l 
4411104. 41cl4 n/i UITST 1/ l.*fl 1/f 41i'lll.i4' 8/IT n/I n/an O'li(i 'si/I ItPIT/'I1 *PI 414-c Cii1i /.0i 'sI44l SIT/fit I IS/ pi-c anr lurynar, 

n/an 1/f 311 tIlIST at p1441 SIll/fit  -api mI/mr 311111//Zr  1/f tfltsT I/SIlT /f I TW 311/fIr (I/f 3/in/n) n/I f1e 311/Iou-PIT n 
500/- a-ia PIT I/in/Il/er trow want #.ii p'liii li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(B)  



(C) 

(i) 

(v)  

(vi)  

(D) 

(i) 1•-d 31at7r, 1994 f SJITT 86 t 3tr-tTRT3ft (2) v (2A) 4 3jTufkr > T ei41  3rtft   1iaic'fl, 1994, 11ei 9(2) Oar 

9(2A) i itci M S.T.-7 f an 1',dl 0 1Tr5F 3lT1nlT,  4ORT c'lic 3TZT 3llaTser (3rtftar), lii c'i4 8rsei 

cno thir iTir r cr)lxl( ai (i vr tf iif2li 'l4 sttfv) aftt 3mwir Ni *sfI.1q,  3TtTiiu1 3TsIvT 5IC4x1, 

.ic'1I irser/ )ui.i.t, t Mtftilar  33TsT ia .h1 iii f1r o11 3TT1r T ctft nft ansi * iii w4l  I I 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) +flJ4l
, 

8olxr c'IIO ilca var 1ui  3t4teflxT rrfi1afiiur (iiar) ',ill 3Tftxi't i 1I1c  * iwrzr ac-'IIO nrr MfIfyfxl 1944 f 

tarn 35nTr4c 4a 3lktx)w, at ff Tfti 3rftxan, 1994 T ft-rn 83 8a 3(xix)w oi arY api f nif , ir 3nt1r a anfti1ar 

 * 31tftii 'h 1J 4iO /4Oi art apT a 10 rft1rTr (10%), at xiixr ataiIsTT ftl?.i , sir ,,njii, war ua aTuIlsti 

¶i1?,çi ,si n91si14I i rf4a6sit3 1rtr,,u,I n1'fl 3siniiqv *31arvr8l 

jt  irnsi vii 4a avilIi7r "ansi iv xiv rlan" * G1i nrtThr 

(i)  

(ii) i11an*ar inr r iei ttfT 

(ik) ia*ar 1 1iiqc'1l >ei 6 i  3{1P)7r lT ari 

- iiu1 ZT5  fi w Bitt i 'iixilTltt 1ft  (. 2) 3{fft1rtT 2014 3nt3T * i* ftnarft 3rlsi iIIari  8a 1itr8T ?8sigtthw 

iximarar serf> vii 3ntt71 ft wrr1i alli/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crams, 

Under Central Excise and Service Tax, "Duty Demanded' shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

anti ee,i  xift ttaffarur searar: 

Revision application to Government of India: 

ir 3mTf>ii *T ik8Tur ritn,i J-Ild .Ii& , rflxT i-'vo itsisi tfti1xrxr, 1994 rfkr BitT 35EE 4i sisrar ttrsi m 3TTP'll'r Mat 

irtar, riltit  BiTf>TTt7T aiif>anr ¶1 drxi, Il -o MPi, vt'tsl it1uii, afharar f>"r mtaar, nio an*, an- 1f>av?t-ii0o0i, nft 

lni ,,iiii iiiiii / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid: 

n1?, xiT1t i  ie) *, aryrf iaruti ¶fi atat f> 1*8 niai1 * run xt 4t nnuii i c'tui xii 

tf ç(rlsrt I T TI  rumix I 

1f> ixiuT t * iarnII1 rfi JI  *1/ 

In case of any loss of goods, where the toss occurs in transit from a factory to a warehouse or to another 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether 

warehouse 

eitr ffl i' nT 8ii xift si art t alit f>a (1vi * oxisiar ar-1 rant at rfrnr sian man (f>si) a 

af> simm   Il,mfl i" an If1it'IIT rffr ifl i I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

5cHic iran xiii siTlttvr f,v Iii sour rfm eItt, )'nioc art rnar t sow 11ruur Iii stair i / 

In case of goods exported outside India export to Nepal or Ohutan, without payment of duty. 

iarcj sian *m nismanur i Iv ai w 3m1fXfitnat vii Iii pixiiit m imi i -q *t 

at 3nsturmr (3rtftmr) 'O5RI Cti 3mf>l*Pmr (ur 2), 1998 *t tour 109 * air fftammr *t st mimI-tar 3rstxiT xinuaiII  tg air api * 

iill,i 'Ik'.' urn ll 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act. 1998. 

il'Icl 3IT*rnT r t o1air vnu isei EA-8 *, alt T 4w1ur a4Ic,i iran (3rtf1ir) 1nio41, 2001, m ¶lo  9 r 3tT15)7r >i11c , 

311f>it 4  rfa 3 sn t ,,rnfl atif(mv I a')ai 3irf>iism rfr ansi ant 30th ii 3xiftn 30tir t  f muff 

vrtjVI ansi f>t 4muPr .clic sian 3llffthartr,  1944 *r ftltr 35-EE i dfd 10Rtrfir hxi, uft 3g1z14f ffr uuarar r mItt rn TR-6 

1c'1 r iif> aiTvi / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

toit'liur 3t18anr iiisr I1Ild fffmiiftnt Iran uft 3g1anft T aiu1 aiifv I 

 1000 -/ xiii splittar f.ai arty i 

The revision appl(cation shalt be accompanied by a fee of Rs. 2001- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

l? tr 3Tttir * S1TT siT ieiiàir Slit 3t1t11 4 Gin nran sir sphmrtsr, x"ii arur it fii oII.I xiu)*I t ir'-it 8r 

r IfRIT al 4,Fn) it xir1 Gin arnrn10t 3rtar iiff>'imxi art oar 3n1w xii *rar xiari sit var 3n1ffour 1ba ,,fldl I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising 115. 1 Iakh fee of Rs. 100/- for each. 

-eiCIn'ie nrssi 31ffmI81atr, 1975, 3isiamIm-1 rfr 3mmratu Stir 3mtthr oar fstaimr 3ttthr itt Pfff Pt Iffstiftir 6.50 'si) sir 
-.nnie a sian 1:~f4si  urrr aiul%vI I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Ps. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

ittuhT ITsisi, mSPF -arc iran Isi  1oi  3I*r*rui soinilixintni (arn  18181) Giiac11, 1982 it aiWnir vmI srarzr itefiaro'r xiuii) sit 
xi1xi1 'nI 'b1 rlin izun) tr 3/ft 3ff n-stan 3nTsif1)ir Ioi idI I / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

pint 3mtflittzr inifiariff a~lir rtr118mr 1 it tail8nii nmxi,, f8airmr 3/ft inff.ii manna/f 4m lv, seflwnslf f8arrxftxr 8aan -ar 
www.cbec.gov.in  itt ns wart /f I I 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the oeparlmental website www.cbec.gov.in  

4'41 3ivil 'n.iail sit 

(ki, ¶tfl iunn sir 

factory or from one 

in a factory or in a 
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:: ORDER IN APPEAL::  

M/s. Madhu Silica Pvt. Ltd., DU-Ill, Plot No. 73/74, GIDC, Chitra 

Bhavnagar (hereinafter referred to as "Appellant") engaged in the manufacture of 

Precipitatged Silica classifiable under Chapter sub-heading No. 3824 9025 of 

Central Excise Tariff Act, 1985 filed appeal against Order-In-Original No. 

49IDemand/ExciseI20l6-17 dated 28.02.2017 (hereinafter referred to as 'the 

impugned order') passed by the Assistant Commissioner, Service Tax Division, 

Bhavnagar (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the audit of records of the Appellant 

revealed that the Appellant had used M.S. Angles, Channel, M.S. Plates, etc. for 

fabrication of plant and machinery etc. and taken Cenvat credit of Rs. 

22,48,638/- as capital goods allegedly in contravention of provisions of Rule 2 

of the Cenvat Credit Rules, 2004 (hereinafter referred to as "the Rules") and 

against instructions issued by CBEC vide F. No. 267/11/2010-CX8 dated 

08.07.2010 that Cenvat credit on items like Cement, Angles, Channels, etc. and 

other items used for construction of factory shed, building or laying of 

foundations or making of structures for support of capital goods were not eligible 

for Cenvat credit. Show Cause Notice No. V/15-94/Dem/HQ/2013-14 dated 

11.03.2014 was issued to the Appellant demanding Central Excise duty under 

Section 1 1A of the Act read with Rule 14 of the Rules and interest under Section 

I 1AA of the Act and proposing penalty under Rule 15(2) of the Rules read with 

Section 1 IAC of the Central Excise Act, 1944 (hereinafter referred to as "the 

Act") on the ground that the appellant has wrongly availed Cenvat credit on 

ineligible items. The lower adjudicating authority, vide the impugned orders, 

confirmed demand of Rs. 22,48,638/- along with interest and also imposed 

penalty of Rs. 22,48,628/- under Rule 15(2) the Rules read with 

SectionllAC(1)(a) of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal, inter a/ia, contending that the lower adjudicating authority has 

not appreciated the certificate of the government approved Chartered Engineer, 

who issued certificate after verifying the facts and technicality; that the lower 

adjudicating authority has erred in concluding that disputed items cannot be 

termed as components, spares and accessories of the capital goods; that 

disputed items have been used to manufacture capital goods captively to 

manufacture excisable goods; that definition of terms Components, Spares and 

Accessories is provided in Foreign Trade Policy according to which 

Page No. 3 of 22 
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-> "Accessory" or "Attachment" means a part sub-assembly or 

assembly that contributes to efficiency or effectiveness of a piece of 

equipment without changing its basis functions. 

-> "Component" means one of the parts of a sub-assembly or 

assembly of which a manufactured product is made upon and into which 

it may be resolved. A component includes an accessory or attachment to 

another component. 

-> "Spares" means a part or a sub-assembly or assembly for 

substitution that is ready to replace an identical or similar part or sub-

assembly or assembly. Spares include a component or an accessory. 

3.1 The above definitions should be considered for the purpose instead of 

meaning adopted by the lower adjudicating authority; that the findings of lower 

adjudicating authority that components, spares and accessories are itself final 

goods and not raw material for manufacture of capital goods are not correct, as it 

depends upon the usage of items as per Rule 2(a)(A) or Rule 2(k) of the Cenvat 

Credit Rules; that findings of lower adjudicating authority that flow chart of the 

erection and manufacturing process of capital goods had not been submitted 

and therefore, Cenvat credit cannot be allowed is not legal and proper as there is 

no such provisions under Cenvat Credit Rules; that reliance placed upon 

Explanation 2 of Rule (K) of Cenvat Credit Rules is unwarranted; that neither 

audit officer nor the adjudicating authority had put forth any documentary 

evidence to prove that the disputed items were used for construction of factory 

building/shed or laying of foundation I structure support or civil work and 

therefore, the impugned order is not legal and proper. 

3.2 The appellant contended that the disputed items were received during the 

period from 2007-08 and Cenvat credit was availed in the year 2008 and 2009 

and Certificate of Chartered Engineer was issued on 28.03.2009, however the 

impugned order did not accept the certificate on the ground that photographs of 

machineries were not given I submitted to him and Certificate did not correlate 

with the invoices/marking on the items; that the Chartered Engineer had issued 

the Certificate of usage of items after its utilization; that identification marks in 

form of embossing of Tata, Essar, Rudra etc. were available on the items used; 

that photograph of machinery where the items were used are not statutory 

requirement and therefore, Cenvat credit cannot be denied on such grounds; that 

the lower adjudicating authority has quoted decision of the Hon'ble Larger bench 

of CESTAT in the case of M/s. Vandana Global Ltd. reported as 2010 (253) ELT 

440 (Tri-LB) but has not considered subsequent case laws as under :- 

Page No. 4 of 22 
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(I) Mundra Ports & SEZ Ltd. 2015 (39) STR (726) (Guj) 

Cenvat credit of Service Tax - Input service - Cement and steel 

used in construction of new jetties and other commercial buildings 

- HELD Appellant entitled for input credit and it cannot be 

treated that since construction of jetty was exempted, appellant 

would not be entitled for input credit - Impugned order set aside - 
Rules 2(k) and 2(l) of Cenvat Credit Rules, 2004. [Para 9] 

Cenvat Credit Rules, 2004 - Amendment to Explanation 2 of Rule  

2(k) ibid w. e.f 7-7-2009 was not clarfactory in nature - Wherever 

Legislature wants to clarjj5' the provision, it clearly mentions 

intention in the not fication  itself and seeks to clarfy existing 

provision - Tribunal's Larger Bench view in Vandana Global Ltd 

[2010 (253)  E.L.T 440 (Tri.-LB)] that intention of Legislature 

behind amendment was to clar5' the provisions was based on 

conjectures and surmises. [Para 8] 

(ii) Jodhpur Alloys Pvt Ltd. 2013(292) ELT 448 (Tn-Del) 

Recovery of Cenvat credit - Availed on purchase of steel items for 

fabrication of cooling bed permanently attached to earth used for 

rolling mills - Rolling mill covered by Heading 84.55 of Central 
Excise TarfT  is 'capital goods' as per Rule 2(a) of Cenvat Credit 
Rules, 2004 - Cooling bed a component of rolling mill even though 

it needs to be permanently fixed to earth - Steel items for 

fabrication of cooling bed are inputs used in fabrication of 
components of rolling mills - As such covered by definition of input 

under Rule 2(k) ibid and eligible for Cenvat credit - Impugned 
order set aside - Rule 14 ibid. [Para 6] 

(iii) Parle Products Pvt. Ltd. 20 16(343) ELt 498 (Tn-Bang) 

"Cenvat - Inputs - Steel racks used in factory for storing inputs 

and finished goods - If proper storage facility is not provided to 

the goods handled by appellant, then there is every possibility of 

contamination of the confectionery products - HELD : As per 

definition of 'input it is not necessary to prove that goods should 

be used in or in relation to manufacture of goods - As long as 

inputs are used for any other purpose of production in factory 

premises, the same can be termed as inputs - Therefore, in view of 
statutory definition of input and requirement under the Prevention 

of Food Adulteration Act, 1954 regarding the manner of storing 

the raw material and finished product, it can be said that disputed 

goods are very much essential to be considered as input, used in 
or in relation to manufacture of final product - Rule 2(7) of 

Cenvat Credit Rules, 2004. [Para 5] 

Demand - Limitation - Fact regarding taking of Cenvat credit was 

known to Central Excise Department well in advance through the 
returns filed by appellant and also periodic audit conducted by 
Audit Wing - Proceeding barred by limitation - Extended period 

of limitation not invocable - Section hA of Central Excise Act, 

1944. [Para 6]" 

Page No. Sot 22 
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3.3 That in view of above facts and legal position, the decision of M/s. 

Vandana Global Ltd. is not correct and not applicable; that in view the contention 

of the appellant and the case laws on the issue, demand is not sustainable and 

interest is not chargeable and penalty is not imposable upon them. 

4. The Assistant Commissioner, Central Excise and CGST Division, 

Bhavnagar submitted report vide F. No. IV/1 1-08/Misc.Corres. Recovery/20 17-

18/1187 dated 18.12.2017 wherein he, inter a/ia, submitted report in respect of 

Order-in-Original No. 12/Demand/ Excise/2017-18, Order-in-Original Nos. 49, 85 

and 86/Demand/2016-17, stating that the disputed goods have been used in 

different plants of the factory viz, packing plant, boiler, coal crusher, melter etc.; 

that one-to-one correlation of the disputed goods and its actual usage at 

particular plant could not be ascertained; that the disputed goods have been 

mostly used in structural construction for supporting capital goods / machinery; 

that structures such as stairs, platforms, barriers with the help of channels, 

beams, plates etc.; that cables are placed on the structural construction carried 

out with the help of TMT bars/angles/channels etc.; that the disputed goods like, 

SS Patti, SS HR Plates, Sheet, beam used under the duct; ISMC used in 

Cerawool, Plates used in Coal fire hot air generator; SS Patti, Coil, SS Flat used 

in hot air duct were not visible; that racks, conventional pellet packing, spares 

were used in racking system spray dryer for storage of finished goods; that MS 

angles, SS Round were used in maintenance of storage of all plant spares; that 

some pipes were used to transport waste water to effluent treatment plant, 

wherein water is purified and then discharged outside the factory premises. 

4.1 Personal hearing in the matter was attended by Shri R. R. Dave, 

Consultant wherein he, inter a/ia, reiterated the grounds of appeal and 

submitted photographs of the machineries where the disputed inputs were used 

to fabricate parts, components, accessories of various plants and machineries; 

that he submitted machineries heading and uses of these machineries in 

manufacture of their final product; that Cenvat credit on MS angles, channels, 

coils, plates used in stairs to support structure/civil construction have not been 

taken; that period of 2009-10 and 2010-11 involved in this case is prior to 

insertion of exclusion clause; that penalty is not imposable as they have taken 

Cenvat credit on inputs actually used in the manufacture of parts of capital goods 

as allowed under law; that demand is time barred as Show Cause Notice has 

been issued on 11.03.2014 for the year 2009-10, 2010-11, 2011-12 when no 

suppression of facts etc. is involved; that they have filed monthly returns 

regularly and the department did not raise any objection within normal period of 

time. The appellant submitted item wise explanation along with the photographs 
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of machineries as under 

"Photo No. 01:- 

This is a photo of Air Classifier Mill Bag Filter i.e. holding frame out of M. S. 

Channels, M.S. Angle, and H.R. Coil (Sr. No. 01 to 34 of Annexure to Show Cause 

Notice) and fall under Chapter Sub-Heading No. 84213990 of Central Excise Tariff 

Act, 1985; required for/utilized as separators of finished products i.e. separation of 

Air and Solid (Powder) contained in finished products. The finished products 

cannot be marketed without this process. 

Photo No. 02:- 

This is a photo of Mill Bag Filter i.e. holding frame out of H.R. Coil; H.R. Plate, 

ISMC, M.S. Channel and M.S. Pipe (Sr. No. 35 to 56 of Annexure to Show Cause 

Notice) and fall under Chapter Sub-Heading No. 84213990 of Central Excise Tariff 

Act, 1985; required for / utilized as separators of finished products i.e. separation of 

Air and Solid (Powder) contained in finished products. The finished products 

cannot be marketed without this process. 

Photo No. 03:- 

This is a photo of Spray Dryer chamber which is part of Spray Dryer made out of 

S.S. Sheet, S.S. Plate and H.R. Coil (Sr. No. 57 to 81 of the Annexure to Show 

Cause Notice) and fall under Chapter Sub-Heading No. 84512100 of the Central 

Excise Tariff Act, 1985. 

All the machineries are fabricated within Factory Premises and Installed / Erected / 

Commissioned without carried out any Construction Work as well as no activity of 

Construction of Structural Foundation is required. Moreover, in case of any 

requirement of updated Technology all the above Machines may be dismantle 

easily with nominal % of waste and it may be assemble at other Place of Factory 

Premises. 

All the above machinery is operated for the purpose of Manufacture of dutiable 

Excisable Goods which either Exported or removed on payment of Duty in DTA." 

4.2 The appellant also submitted Write-up during personal hearing wherein 

stage-wise process and utilisation of various machineries is shown. The details 

of the processes submitted by the appellant are reproduced as under :- 

"Stage 1 

The sodium silicate glass from the truck unloaded in the melter section 
silicate Unloading platform through Truck Tripler operated with the help of 
Jack. The whole truck gets tilted on the Platform and unloads the SS glass 
within short period of time. This will save the manpower to unload the material 
and time also. 

Then the sodium silicate Glass is being feed in the melter hopper through 
bucket elevator. The Melter hopper is situated above the melter having load 
cell to feed the fixed quantity of SS glass in to melter. At the melter Hopper 
outlet we have connected Y chute — Called Y piece — to feed the SS Glass in 
two melters from one hopper. 
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The function of melter is to dissolve the glass in water under the pressure of 4 
KG at temp. of 150 degree. In the meter the SS glass is being feed from the 
feed hopper after opening the top lid of melter. There is a plafform on the 
melter where the operator is feeding the glass. Then the water is being feed 
in the melter and steam is given to raise the temp. up to 150 degree with 
pressure of 4 kg/cm2. The steam is supplied from the boiler. The Water is 
being circulated in the melter through pump and after 2.5 hrs the complete 
glass is being dissolved in the water. By this way the solid sodium silicate is 
get melt in the water and become liquid silicate. 

This liquid silicate is transferred to the unloading tank where we check the 
quality and then transfer it to settling tank. In settling tank the liquid silicate is 
being kept for 24 hrs to settle all the impurities in liquid silicate. 

The Settled liquid silicate is being transferred to process tank. We use this 
settled liquid silicate during the process in reactor. 

Stage 2. 

In stage 2 we are doing reaction between liquid silicate & Sulphuric Acid and 
water in reactor. We provide steam to maintain the required temp. in reactor. 
With the controlled flow of liquid silicate, Acid and water at a required temp. 
the precipitation start inside the reactor. We have a reaction batch time cycle 
from 1 hr to 3 hrs as per the grade & quality to be produced. Once the 
reaction completed the slurry is being transferred to Slurry holding tank. The 
reaction process is fully automatic for all the batches and controlled by DCS 
hence there is no error in the reaction occur. 

Stage 3 

The slurry produced in the reactor is being feed in to filter press through pump 
for separation of liquid to solid. During filter feeling the High TDS water is 
coming out from the filter press. In this High TSD water there are chances of 
silica going — when any cloth got damaged. So we are collecting the High 
TDC water in to HTDS tank and pass this water again through filter press so 
that silica could not goes in waste. 

In the filter press - from the slurry the water gets removed and cake of silica 
formed The cake is being transferred through belt conveyor to Scrapper 
hopper which give control feed of cake to the dryer via paddle mixer. The 
silica cake is having 80% moisture. 

Stage 4 

There are two types of dryers - 1. Flash dryer and 2. Spray dryer. 
In flash dryer the silica cake is being feed to the cage mill where the cake 
gets disintegrate. We inject hot air in the cage mill. The hot air is generated 
from the hot air generator and conveyed from hot air generator to the cage 
mill through hot air duct. 

The cake come in contact with hot air and water gets evaporated from the 
cake hence Cake is converted in to powder. The stream of powder and air 
pass through the bag filter for the separation of air & solid (powder). The bag 
filter is fixed on the resting structure. 

The finished powder from the bag filter is being passed through the vibro 
shifter to remove any foreign material from the finished product. 

The powder is being conveyed to the finished product silo with the help of 
pneumatic conveying system for packing. 
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In Spray Dryer the silica cake sends to the slurry preparation tank 
(Liquefaction tank) where it gets mixed with the small proportion of acid and 
the cake is converted in to slurry. The slurry is being transferred to slurry 
holding tank. 

The slurry is feed in to spray dryer through screw feed pump. In spry dryer the 
slurry is passing through atomiser wheel. The dryer platform is being 
fabricated to operate the pearl dryer attached to the machine. The hot air is 
being injected in to the dryer chamber where the water gets evaporated from 
slurry and powder separated. The fine particles of powder are being collected 
in bag filter ( Bag Filter — Annex. Sr. No. 35 to 56 — HR Coil, HR Plate — ISMC 
— MS Channel — MS Pipe — Photo No. 2) and the heavy particles are collected 
at chamber ( Spray dryer Chamber — Annex. Sr. No. 57 to 81 — SS Sheet 
Sheet — SS plate — HR Coil — Photo No. 3). The silica powder is conveyed 
through the screw conveyor to vibro screen for removal of foreign material 
from the finished product. 

The powder is being conveyed to the finished product silo with the help of 
pneumatic conveying system for packing. 

The Spray dryer finished material is further grinding in to AC Mill. Air 
Classifier Mill to reduce the particle size of finished material for the special 
application. After grinding in the AC mill the material is send to the bag filter ( 
AC mill bag filter — Annex. Sr. No I to 34 — MS Channel — MS Angle — HR 
Coil — Photo No. 1) to remove the air from the product. The finished material 
is packed from the bag filter. 

Stage 5 

The finished powder is then conveyed to the Pre hopper with the help of 
rotary valve & screw conveyor. The pre hopper is a feed hopper for automatic 
packing machine. There is slide gate valve below pre hopper which control 
the flow of powder for packing. The automatic packing machine are of two 
types one is for small bags and another is for jumbo bag packing." 

4.3 No one appeared from the Department despite personal hearing notices 

sent to the Commissionerate. 

Findinqs  :- 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeals, written and oral submissions made by the appellant. The 

issues to be decided in the instant appeal are - 

(i) Whether the impugned order confirming demand of irregularly availed 

Cenvat credit of Rs. 22,48,638/- under Rule 14 of Cenvat Credit Rules 

read with Section 1 IA of the Act is correct or not; 

(ii) Whether interest is payable under Rule 14 of Cenvat Credit Rules, 

read with Section 1 1AA of the Act; 

(iii) Whether penalty equal to demand under Rule 15(2) of Cenvat Credit 

Rules read with Section I IAC of the Act is imposable on the Appellant or 

not. 
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6. The lower adjudicating authority has confirmed demand for Cenvat credit 

availed on items like M.S. Channels, M.S. Beam, M.S. Plates etc. holding 

availment against provisions of Rule 2(a)(A)(iii) & (v) and Rule 2(k) of the Rules. 

The lower adjudicating authority has based his findings from Explanation-2 to 

Rule 2(k) of the Rules inserted vide Notification No. 16/2009-Central Excise(NT) 

dated 07.07.2009 and also from CBEC Circular issued vide F. No. 267/11/2010-

CX8 dated 08.07.2010 to deny Cenvat credit holding that the goods have been 

used for laying of the foundation and supporting structure. The lower adjudicating 

authority has discarded Chartered Engineer Certificate dated 28.03.2009 on the 

ground that it is not categorical. The said Certificate is reproduced as under :— 

  

Ema8: ndera89@yaho,.in 

8315, 5IIRAV, Mah8a Socily, 
Odiear, 58ivnaa, .304002. 

101: 0278 2425713, :9825052013 

 

DNV 
ENGINEERS 

 

' Fol Cl,,, 6,8er Po1iucy E'm, 
C5ar1,,id Engme,rs, Conçolot Per,,,,. 
Vii,,,, & T,clwial Cgesiiuieo 

    

  

To Whom So Ever It May Concern 

Report No. DNV/MSPLI18 Date -28-03-2009 

At The request of M/s. Madhu Silica Pvt.Ltd; DU-Ill at Plot no. 73-74, 
GJ.D.C. Chitra, Bhavnagar, I the undersigned Mr.Dharmendra Vora, chartered 
Engineer, Valuer-Plant & Machinery, visited the above situ on dt. 26 & 27th of 
March09 with technical staff to find out the net quantity of Structural Steel Con-
sumption utilised for machinery Structure & its supprt. 

We have inspected the complete plant with the above reference. Quantity of all the 
ISMB & lSMc sections used as,a members far support to the machineries, physi-
cally checked & compared with the bills for the same. The 46 bills of various 
suppliers given bytheparty verified with reference to total quantity of 279.105 
Tonnes. 

We conclude that about 10% of quantity ofabove steel is covered in concrete 
work & brick work as a part of the structure, Further 3% loss to make the steel i 
required size. So 87% of above quantity of steel utilised for machinery Structure 
& its support. i.e 279.105 x 0.87 = 242.82 1 tonnes. 

"We can safely say 240 Tonnes of from the above quantity of steel is utilised 
for machinery structure & its support." 
Issued without predjudice on 28-03-2009. 

I here by declare that :- 
I have personally inspected lhe plant on Dt. 26 & 27th March2009. 
The information furnished above is true & correct to the best of my knowledge and belief 
I have no direct or indirect interest in above wei'i. 
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6.1 The period of receipt of goods being 2007-2008, Explanation -2 to Rule 

2(k) of the Rules prior to 07.07.2009 would be applicable, which was as under :- 

"Explanation 2 — Input include goods used in the manufacture of 

capital goods which are further used in the factory of the 

manufacture." 

6.1.1 Whereas the lower adjudicating authority applied amended Explanation-2 

to Rule 2(k) of Cenvat Credit Rules inserted on 07.07.2009 which reads as under 

"Explanation 2 — Input include goods used in the manufacture of 

capital goods which are further used in the factory of the 

manufacture but shall not include cement, angles, channels,  

Centrally Twisted Deform bar (CTD) or Thermo Mechanically 

Treated bar (TMT) and other items used for construction of factory 

shed, building or laying of foundation or making of structures for 

support of capital goods." 

[inserted vide Notification No. 16/2009-Central Excise(NT) dated 07.07.2009] 

[Emphasis supplied] 

6.1.2 I find that definition of 'input' as provided in Rule 2(k) of Cenvat Credit 

Rules was more broad-based and non-restrictive prior to 07.07.2009, whereas 

specific exclusion clause was added w.e.f. 07.07.2009 in the definition of 'input'. 

6.2 The lower adjudicating authority made observations at Para 26 & 27 of 

the impugned order as under :- 

"26. / further find that the above said goods was 
received during the period from 2007 to 2008 and Cenvat 
credit was availed durinq the period from 2008 to 2009, 
whereas the certificate was issued on 28.03.2009, i.e. after 
the utilization of the goods as submitted by them. The 
certificate itself states that at the time of inspection if any, the 
said goods were utilized, hence, as per the circumstances it 
leads me to conclude that by the that time the materials, i.e. 
TMT Bars I channels / Beam / MS Plates etc. were used and 
not identifiable in the year 2009. The Chartered Engineer has 
also not explained how he has correlated the large number of 

items purchased by them during the long period of setup of 
unit and used in specific capital goods, I further find that here 

can be no specific marks and numbers on the said goods, 
hence, / find that on a basis of assumption, the Chartered 
Engineer has issued certificate that such goods might have 
been used. Therefore, / find that nothing can be derived as to 
whether such items have been used in said capital goods or 

othe,wise. The Noticee has not submitted any photographs 

of full machinery and the description and also no invoices of 
the above said goods, as such it cannot be identified under 
any circumstances as to whether such items has been used 
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in said capital goods or othe,wise. / also find that the Noticee 

has not submitted the details as and when the said items 

have been used for the purpose of manufacture of capital 

goods and for which capital goods. Hence, any contention 

that credit of above said goods as a capital goods is 

admissible to them, is not tenable and legal. 

27. Therefore, I do not rely on the certificates issued by 

the Chartered Engineer being issued on assumption and for 

the reasons as stated above as the Noticee has failed to 

substantiate their claim that the said items has been used as 

parties and components of the capital goods. I find that 

looking to the nature of the items as detailed above the same 

were used for the laying / foundation / support of the capital 
goods." 

6.2.1 Whereas, at Para 19 of the impugned order, the lower adjudicating 

authority applied amended Explanation - 2 to Rule 2(k) of the Rules, which was 

not relevant for the period prior to 07.07.2009 :- 

"19. Without prejudice to the above, that as to whether they are 

components, spares and accessories of the capital goods / examine as 

to whether the credit on the said goods can be availed as an inputs. The 

definition of the inputs has been stated as above. However, I reproduced 

the contentious proviso which reads as under: 

Explanation 2 — Input include goods used in the manufacture of capital 

goods which are further used in the factory of the manufacture but shall 

not include cement, angles, channels, Centrally Twisted Deform bar 

(CTD) or Thermo Mechanically Treated bar (TMT) and other items used 

for construction of factory shed, building or laying of foundation or 

making of structures for support of capital goods. 

6.3 The Explanation to Rule 2(k) of the Rules which the lower adjudicating 

authority relied upon was inserted w.e.f. 07.07.2009 whereas exclusion clause 

was not present prior to 07.07.2009. I find that the Cenvat credit on the disputed 

items which have been received and used to make parts, components of capital 

goods prior to 07.07.2009 cannot be denied placing reliance on Explanation — 2 

which existed after 07.07.2009. For this, I rely upon a decision of the Hon'ble 

Madras High Court in the case of M/s. Thiru Arooran Suagars reported as 2017 

(355) ELT 373(Mad.), wherein it has been held as under :- 

"35. A bare reading of the 2009 Notification reveals that it brings about an 
amendment in Explanation 2, by specifically excluding from its ambit, inter 
alia, the structurals and cement etc. Furthermore, the intrinsic evidence 
contained in the Notification, points in the direction that it is neither 
clarificatory nor retrospective in its impact; a fact which is brought to fore 
upon a bare perusal of the same. The 2009 Notification in no uncertain  
terms states that it shall come into force from the date of its publication in  
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the official gazette. Clearly, if, the intention was to clarify or give it 
retrospective effect, it would have been brought into force from a date 
anterior to the date of publication of the Notification. 

35.1 For the sake of convenience, the relevant part of the Notification is 
extracted hereafter: 

1. (1) These rules may be called the CENVAT Credit (Amendment) 
Rules, 2009. 

(2) They shall come into force on the date of their publication in the 
Official Gazette. 

2. In the CENVAT Credit Rules, 2004 (hereinafter referred to as the said 
rules), in rule 2, in clause (k), in Explanation 2, after the words "factory of 
the manufacturer", the following shall be inserted, namely:- 

"but shall not include cement and angles, channels, Centrally Twisted 
Deform bar (CTD) or Thermo Mechanically Treated bar (TMT) and other 
items used for construction of factoiy shed, building or laying of foundation 
or making of structures for support of capital goods" 

Notification No. 1612009-CE. (N. T.) New Delhi the 7th July, 2009. 

(Emphasis is ours) 

36. A plain reading of the relevant parts of the Notification, which have 
been emphasised by us, would bring forth the point which we have sought 
to articulate herein above, that is, intrinsic evidence points in the direction 
that the notification is not retrospective. 

36.1 If, that be the conclusion, certainly, the submission advanced on 
behalf of lAS and DCBL has weight, which is that the Revenue, with effect 
from 7-7-2009, has sought to, in a sense, nullify the impact of the 
judgments of this Court in the decisions referred to above, by amending 
Explanation 2 appended to Rule 2(k). Thus, clearly, the amendment, in our 
opinion, can only operate prospectively. 

6.3.1 The said judgment also held that Cenvat credit of Structural items used in 

the fabrication of parts of capital goods will be available as under 

"43. As would be evident from the aforesaid extract, in Rajasthan 
Spinning & Weaving Mills Limited case, the Court relied upon the user test, 
enunciated, in its earlier judgment rendered in : Jawahar Mills Limited case. 
Clearly, the Court held that steel plates and MS Plates, i.e., structurals  
used in the fabrication of the chimney, which were an integral part of the  
diesel generating set would fall within the ambit and scope of definition of 
capital goods. The Court, went on to further hold that such equipment had  
to be treated as an accessory. As a matter of fact, in Saraswathi Sugar 
Mills case, the Court, while noticing the view taken in Raiasthan Spinning  
and Weaving Mills Limited said that as long as it could be shown that the 
item in issue was an integral part of the machinery, i.e., capital goods, it 
would fall in the definition of 'component' and thus, by logical extension,  
come within the ambit of 'capital goods'. 

43.1 To be noted, Hon'ble Mr. Justice D.K. Jam, (as he then was), was 
party to both the judgments rendered by the Supreme Court i.e., Rajasthan 
Spinning and Weaving Mills Limited as well as Saraswathi Sugar Mills 
Limited case. 

43.2 Therefore, quite clearly, the two judgments referred to above cannot 
be read in the manner, as the Revenue is seeking to read them, that is, at 
cross purposes. In our opinion, the ratio of the two iudqments, is that, as 
long as it is shown that the "component" and/or "accessory" isan integral  
part of the capital goods, (which, in turn, fall within the scope and ambit of 
the expression 'capital goods', referred to in Rule 2(a)(A)(i) of the 2004 
Rules,) they would also qualify as capital goods. 

Page No. 13 of 22 



Appeal No: V21179/BVRJ2O17 

14 

44. In the facts of this case, we have to conclude that MS structurals,  
which support the plant and machinery, which are, in turn, used in the 
manufacture of sugar and molasses are an integral part of such plant and 
machinery. The assessee has clearly demonstrated that structurals as well 
as foundations, which are erected by using steel and cement are integral 
part of the capital goods (i.e., plant and machinery), as they hold in position 
the plant and machinery, which manufactures the final product. Therefore,  
in our opinion, whether the "user test" is applied, or the test that they are 
the integral part of the capital goods is applied, the assessees, in these 
cases, should get the benefit of Cenvat credit, as they fall within the scope 
and ambit of both Rule 2(a)(A) and 2(k) of the 2004 Rules" 

[Emphasis supplied] 

6.4 I find that the appellant has submitted photographs of plant and 

machineries where the structural inputs under consideration have been used. 

The appellant has very clearly demonstrated through their detailed write-up as. 

discussed in Para 4.1 and 4.2 and photographs that structural items have been 

used in fabrication of parts of Air ClassifierUnit, which falls under Heading 

8421 3990 of Central Excise Tariff which is allowable in the light of definition of 

the capital goods under Rule 2(a)(A) of the Rules. 

6.4.1 It is seen from the photographs and submissions made by the appellant 

that the disputed inputs have been used in fabrication of parts of Mill Bag Filter, 

which also falls under Heading 8421 3990 of Central Excise Tariff, which is 

applicable as per definition of capital goods under Rule 2(a)(A) of the Rules. 

6.4.2 It is seen from the photographs and submissions made by the appellant 

that the disputed inputs have been used in fabrication of parts of Spray Dryer 

Chamber which falls under Heading 8421 2100 of Central Excise Tariff, which is 

applicable as per definition of capital goods under Rule 2(a)(A) of the Rules. 

6.4.3 The appellant has submitted stage wise uses of above machineries as 

detailed in Para 4.2 and emphasized that these machineries are necessary to 

carry out the processes to manufacture their finished product "Precipitate Silica". 

6.5 It is, thus, seen from the above details that the appellant has submitted 

overwhelming supporting evidences stage wise processes as to where disputed 

inputs have been used in fabrication of the plant and machineries to substantiate 

their claim of Cenvat credit. These detailed submissions establish that the 

disputed inputs have actually been used to fabricate parts and components of 

various machineries, which have been used to manufacture their final products 

and hence they are entitled to avail Cenvat credit on these items. I rely on the 

following decisions of the Hon'ble CESTAT and High Courts in the cases as 

under 
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(I) M/s. P. D. Industries Pvt. Ltd. reported as 2017(347)ELT487(Tri-DeI) 

Revenue is in appeal against the impugned order dated 15-4-2010 

passed by C. G.E. (Appeals), Raipur. The brieffacts of the case are that 

the respondent herein is engaged in the manufacture of sponge iron, 

falling under Chapter 72 of the Central Excise Tariff Act, 1985. The 

respondent avails Cenvat credit of Central Excise duty paid on inputs 

and capital goods, used in or in relation to manufacture offinal products  

within the factory. During the period April, 2004 to March, 2008 and 

May, 2008 to October, 2008, the respondent had taken credits 

amounting to Rs. 37,83,963/- and Rs. 67,387/- respectively on MS angle,  

channel, joist, HR coil, chequered plates and flat, etc. considering the  

same as inputs. Taking of Cenvar credit was also denied by the Central 

Excise Department on the ground that the disputed items are neither 

covered under the definition of capital goods or inputs. The show cause 

notices issued in this regard culminated in the adjudication order dated 

5-2-2010, wherein the Cenvat credit of the above mentioned amounts 

were disallowed and ordered for recovery along with interest. Further, 

equal amount of penalties were imposed on the respondent. In appeal, 

the id. Commissioner (Appeals) vide the impugned order has allowed the 

appeal of the respondent holding that the availment of Cenvat credit on 

the disputed goods is legal and proper, as the said goods are conforming 

to the definition of input and capital goods contained in the Cenvat 

scheme. Feeling aggrieved with the impugned order, Revenue is in 

appeal before this Tribunal. 

3. Heard Shri R. K Mishra, id. Departmental Representative appearing 

for Revenue and Shri MP. Singh, ld. advocate appearing for the 

respondent and perused the records. 

4. I find that upon consideration of the issue and the facts involved in 

this case, the id. Commissioner (Appeals) has held that the disputed 

goods shall be considered. as input/capital goods for the purpose of 

availment of Cenvat credit. The relevant paragraph in the impugned 

order is extracted herein below 

"It is a fact on record that appellant a holder of Central Excise 

Registration is a manufacturer of Sponge Iron and has availed credit on 

various items such as MS Angle, Channel, Joist, HR Coil, Chequered 

Plates, and Flat, etc. used as structural items and used in erection and 

installation of various machines and equipments essential for their 

manufacturing activities. The impugned goods are used in the erection or 

installation of Stock Storage Tank, Conveyor Systems, Finished Goods 

Storage Tank and in Supporting structures of various Capital Goods such 

as Kiln, Cooler, ABC (Rotary Kiln) Coal ground Hopper, Crusher and 

Screening Machinery, etc. which were ultimately used for carrying the 

manufacturing activities of the appellant. It is also fact known and 

accepted that structural items such as Angles. Channels, plates. etc. are  

always required to make machines junctions smooth and without their 

help it is very difficult for any machines to run smoothly giving the 

desired production or result and thus these items are always linked with 

machinery used in the production of fmal products. Once it is established 

that these items are essential for production, smooth running, greater 

efficiency and better result becoming an essential supplement to plant 

and machinery for use of manufacturing activities and thus an integral 

part of process with which the primary machines are engaged. I do not 

find any reason to deny the benefit of Cenvat on these items and hold 

there is no impediment for the goods in question qualifying as 

inputs/capital goods for Cenvat credit." 
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5. The issue, regarding eligibility of Cenvat credit on the disputed 

goods, has already been settled by this Tribunal in various cases. In the 
case of CCE & CE v. APP Mills Ltd. [2013 (291) E.L.T. 585 (Tn.-

Bang.)], this Tribunal has held that MS angles, plates and rounds used for 

fabricating structural support to plant and machinery used for 

manufacturing of excisable goods, are integral part of machinery and 

hence covered under the definition of capital goods. Further, the Tribunal 

in the case of Shriram Hi-tech Steel & Power Ltd. v. CCE, Raipur [2014 

(310) E.L.T. 163  (Tri.-Del.)] has held that MS rounds, MS sheets and CR 

coils used for making of various machines shall be eligible for Cenvat 

benefit. In the case of CCE, Raipur v. Hi-Tech Power & Steel Ltd. [2015  

(315) E.L.T. 428  (Tri.-De1.)], the Tribunal has held that the steel items  

used in fabrication of coal ground hopper, iron ore ground hopper, coal  

crusher house, conveyer system, stock house, after burning chamber, kiln 

coller transformer house, etc. are eligible for Cenvat benefit under the  
head input definition in Rule 2(k) of Cenvat Credit Rules, 2004. 

6. The disputed goods during the material point of time were not 

covered under the exclusion clause contained in the definition of input. 

Since the disputed goods are used for erection/fabrication of capital 

goods only in the plant, the same have the nexus with the manufacture of 

fmal product in the factory of the respondent. The definition of input is 

broad enough to take within its ambit, the goods which are used for or in 

relation to manufacture of final product either directly or indirectly. 

7. In view of the above, I do not find any infirmity in the impugned 

order passed by ld. Commissioner (Appeals). Thus, the appeal filed by 

Revenue is dismissed." 

[Emphasis supplied] 

(ii) M/s. Saguna Metals P. Ltd. reported as 2016 (339) ELT 119(Tri-Hyd) 

"4. I have heard the rival submissions and perused the appeal 
papers. The main ground for denying the credit as seen discussed in 
the impugned order is that the appellants failed to furnish sufficient 
documentary evidence that the impugned items were used in 
fabrication of capital goods/accessories! parts/components. A 
Chartered Engineer's Certificate though produced before both the 
authorities has not been considered at all. The said expert has given 
details regarding the manner and use of the impugned items. Further, 
the fact of purchase of these items and their receipt in factory is not 
disputed. Revenue does not have a case that such purchased items 
were diverted by the appellant in any manner. On such score, / am 
able to safely infer basinq on the certificate issued by the Chartered 
Enqineer and photographs that the impuqned items were used for 
fabrication of capital goods/components/parts/accessories. 

5. The issue whether MS items used for fabrication of capital 
goods/components/parts.Iaccessories are eliqible for credit is no 
Ion qer res lnteqra. The decisions cited by the appellant stated supra  
have categorically held that credit is admissible. Facts of the present 
case being similar, applying the ratio laid therein, I find that the 
disallowance of credit is unjustified. 

6. In the result, the impugned order is set aside, and the appeal is 
allowed with consequential reliefs, if any." 

(iii) Godavari Power & Ispat reported as 2016 (388) ELT73O(Tr-Del) 

"Cenvat credit - Inputs - Capital goods - MS Beams, Angles, Channels, 

Flats, Plates and Rounds - Usage of said items in dfferent  types of 

fabrications and manufacture established in view of certUlcate  from 

Chartered Engineer - Rejection of this certificate on account of mismatch  
of quantities used and usable, not justified as quantity would depend 
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upon nature and size of each machine - Credit available - Rules 2(a) and 

2(k) of Cenvat Credit Rules, 2004. [para 5] 

5. Spec j/Ic reference has been made by the Revenue regarding certain 

reference nos. not tallying with that of originally examined by the 

original adjudicating authority. Without going into the correctness of 

such claim and the implication of such assertion, it is an admitted fact 

that the usage of various items even in d[ferent  types offabrication and 

manufacture has not been questioned with any amount of corroboration 

by the Revenue to controvert the submissions made by the respondent 

before the lower authorities. The original authority as well as in the 

grounds of appeal, observation has been made regarding the Chartered 

Engineer's Certificate being not quantitatively validated. Though it is not 

clear as to the nature of such validation, it would appear that the 

quantity of steel items used in a particular item of structure/equipment is 

alleged to have been higher or lower, considering the nature and size of 

the machine. 

6. Regarding the impugned order having been passed in violation of 

Rule 5 of the Appeal Rules, I find that the grounds of appeal is rather 

vague, without mentioning, which are all additional evidences, which 

will be barred under the said rule. Certain discrepancies beti,,veen the 

drawings/chart as presented before the original authority which were 

also produced before the Appellate Authority were mentioned as the 

reason for alleging the said violation of Rule 5. The Commissioner 

(Appeals) is well within his right to seek clar/Ication to explain any 

evidences submitted before him, before appreciating the said evidence 

for a finding. Seeking additional information or clarUl cation on 

evidences on record to facilitate the proper finding cannot be apparently 

barred by the abovementioned rule. There is also no allegation that the 

new set of evidences have been submitted by the respondent which came 

into existence after the said case was decided by the original authority. I 

find no substantial ground in the appeal by the Revenue when there is no 

challenge on merit. A perusal of the impugned order to examine the merit 

reveals that the factual usage of various items have been examined by the 

Commissioner (Appeals) and he was guided by various decided cases 

including the application of "user test" as laid down by the Hon 'ble 

Supreme Court in Rajasthan Spinning and Weaving Mills Ltd. - 2010 

(255) E.L.T 481 (S.C.) and in Jawahar Mills - 2001 (132) E.L.T. 3 

(S.C.). The eligibility of the credit has been decided by the lower 

authority on such merits. 

7. Considering the above discussion and analysis, Ifind no merit in the 

present appeal by the Revenue. Accordingly, the same is dismissed. 

[Emphasis supplied] 

6.6 The order of the Hon'ble CESTAT in M/s. SSK Ispat and Power Ltd. 

reported as 2015 (326) ELI 620 (I-Del) distinguishes decision of the Larger 

Bench of CESTAT in the case of M/s. Vandana Global Ltd. referred to in the 

impugned order. The relevant portion of the order is reproduced as under :- 

"2. The contention of the id AR is that as these rails are fixed to the 

earth and EOT cranes are being run over them. Therefore, these are the 

structures which are embedded to earth. In these circumstances, the 

respondent not entitled to take Cenvat credit. In support to his contention 

he relied on the decision in the case of Nelvetha Cast Steels (F) Ltd. v. 
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CCE, Madhurai - 2013 (294) E.L.T. 127 (Tri.-Chennai) to say that the 

support will not automatically become the part of crane. 

4. Matter is taken up for consideration and I have perused the 

impugned order wherein id. Commissioner (A) has examined the issue on 

the basis of cert.fIcate issued by the Chartered Engineer saying that these  

rails were used for EOT cranes and theiv are essential components of 

EOT cranes. The id. Commissioner has observed as under 

5.4 In the Appellant's case they have manufactured parts EOT Crane & 

Cooling Bed by impugned structural items. I also find that, the impugned 

structural items i.e. Rails are not supporting structures of Plant & 

Machinery or for laying foundation and hence the findings of the 

adjudicating authority that, these are not goods being embedded to the 

earth are in the nature of immovable goods and are not goods or 

excisable goods in terms of CBEC Circular No. 58/1/2002-CX dated 15-

1-2002 is not proper. From the Cenvat credit details I find that, they 

have availed Cenvat credit on account of structural steel items used for 

manufacture of components of EOT Crane and Rolling Bed for Rolling 

Mill Unit and accordingly, they are entitled for Cenvat credit amount to 

Rs. 18,20,321/- availed on structural steel items i.e. Rails. Thus, denying 

of Cenvat credit on those items which are used for manufacture ofparts 

and components of their final product is not justfled  being the said items 

falls within the purview of Capital goods as defined under Rule 2(a) of 

Cenvat Credit Rules, 2004 and the inputs used for manufacture of the 

said items are 'input' in terms of Explanation 2 to Rule 2(k) of Cenvat 

Credit Rules, 2004. 

5.5(i) In support of my findings, I have gone though the case of Madras 

Cements Ltd. v. CCE reported in 2010 (176) ECR 0087 (SC), in which 

the Hon 'ble Supreme Court while dismissing the appeal filed by the 

Appellants held that, in order to avail Modvat/Cenvat credit, an assesses 

has to satisfy the Assessing authorities that the Capital Goods in the form 

of components, spares and accessories had been utilized during the 

process of manufacture of the finished goods. In the instant case the 

Appellant have submitted evidences regarding manufacture of capital 

goods items with its function and thus such capital goods manufactured 

have been used in their factory. On account of such evidences and in the 

light of the aforesaid decision of the Hon 'ble Supreme Court, I reach at a 

conclusion that Cenvat credit would be admissible on the impugned items 

as 'inputs' & capital goods discussed supra. Held accordingly. 

5. 5(u) Further I got support from Hon 'ble High Court of Chhattisgarh 

in the case of Union of India v. ACC Ltd reported in 2011 (267) E.L. 7'. 

55 (Chhattisgarh) held that, Cenvat/Modvat - Capital goods - Credit on  

wear plate, HRSS plate, MS plate, angles and channels - allowed credit 

on steel plates and MS channels used in fabrication of chimney for diesel 

generating set - Credit allowed for connecting/fitting fans, casing and 

ducting in kilns for manufacture of intermediate product 'clinker' -  

Impugned Tribunal order allowing credit on said items as capital goods 

sustainable - Rule 2(a) of Cenvat Credit Rules, 2004. 

5.7 In the instant case revenue has also failed to bring the evidences on  

record to show that the Appellant had used such inputs for construction 

of factory shed, building or laying offoundation  or making of structures 

for support of capital goods. On the other hand the appellant has shown 

that the said inputs were used in the manufacture of Capital goods, under 

clause (i) of Rule 2(a) of Cenvat Credit Rules, 2004. 

5. I have gone through the observation made by the ld. Commissioner 
(A) in the impugned order who has relied on the cert,flcate issued by the  
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Chartered Engineer and Revenue has failed to produce any evidence  

contrary to them. 

6. In these circumstances, I do not find any infirmity with the impugned 

order. Same is upheld. Appealfiled by the Revenue is dismissed." 

[Emphasis supplied] 

6.7 In view of the above decisions and in view of CBEC Circular No. 

26711112010-CXB dated 08.07.2010, the facts of each case will determine 

availability of Cenvat credit on inputs like MS Angles, Channels, HR Plates etc.-

structural items - if they are used for fabrication of parts, components and 

accessories of capital goods, which are further used in the manufacture of final 

products, then Cenvat credit on those items would be available even after 

amendment in rule w.e.f. 07.07.2009. 

7. The eligibility of Cenvat credit is also required to be decided as per 

verification done by the Chartered Engineer. The scanned copy of Certificate 

dated 28.03.2009 of Chartered Engineer is reproduced as under :- 

    

1-sal: td_vor1990y.hoox,Jn 

 

hNV 
ENGINEERS 

'• F4 CI.,, Set,, P,,I5I,ey E,,si.,,e. 
C,n,,.d Ereen, Ps,,,,. 
Cal,.,, & T.,h,ioI C,,,l.,,l, t3I8, NIRAV, M.hila Sesey, 

Cdyag, Bhsn,..,. 364 SQL 

 

   

     

To Whom So Ever It May Concern 

ReportNo. DNVlTvISPU18 Date:- 28-03-2009 

At The request of M/s. Madhu SIlica Pvt.Ltd; DU-ID at Plot no. 73-74, 

CiI.D.C. Chitra, Bhavnagar, I the undersigned Mr. Dharmendra Vora, Chartered 
Engineer, 'vluer-Plant & Machinery, visited the above site on dt. 26 & 27th of 

March'09 with technical staff to find out the net quantity ctf Structural Steel Con-
sumption utilised for machinery Structure &its suppOrt. 

We have inspected the complete plantwith the above reference. Quantity of all the 

15MB & ISMC sections used as.a members for support to the machineries, physi-

cally checked & compaedwlth the bills for the same. The 46 bills of various 
suppliers given by theparty vrified with reference to total quantity of 279.105 
Tonnes. 

We conclude that about 10 % of quantity of above steel is covel'ed in concrete 
work & brick work as a part of the structure. Further 3 % loss to make the steel in 

required size. So 87% of above quantity of steel utilised for machinery Structure 
& its support. i.e 279.105 x 0.87 242.821 tonnes. 

"We can safely say 240 Tonnes of from the above quantity of steel Is utilised 
for machinery structure & Its support." 
Issued without predjudice on 28-03-2009. 

I here by declare that  
I have personally inspected the plant on Dt. 26 & 27°' March2009. 
The information furnished above Is true & correct to the best of my knowled e and belief. 
I have no direct or indirect interest In above WOPK - 

Your's cerely 

Dhannenclra Vora 
BE. Mech., F.l.E. Chartered Engineer, F-101462/1 
Competent Person.Valuer-Plant & Machinery. 

•-miy 

:' 

'0 JQ, 
&uS.._3' '7 'qp  

Self Authentication 
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7.1 The Chartered Engineer's Certificate dated 28.03.2009, very categorically 

states that 13 % of inputs have been used in concrete and brick work and only 

87 % of material/inputs had been used in machinery/plant. 

7.2 The lower adjudicating authority has brushed aside the said Certificate of 

Chartered Engineer stating that :- 

(i) the certificate has been issued on request of the appellant; 

(ii) certificate nowhere mentioned that what type of capital goods were 

manufactured and installed in the factory and how much quantity of each 

inputs has been utilized for specific capital goods; 

(iii) that certificate does not correlate which raw material was issued for 

manufacture of which capital goods; 

(v) that restriction on availing Cenvat credit has come into effect vide 

Notification No. 16/2009-Central Excise(NT) dated 07.07.2009 whereas 

certificate was issued on 28.03.2009; and 

(v) Chartered Engineer Certificate is misleading. 

7.3 I find that the lower adjudicating authority has discarded the Certificate of 

Chartered Engineer in a very casual manner even though the Certificate is 

elaborate and has quantified that about 13 % of disputed inputs have been used 

in Civil work and only 87 % in plant and machinery. In this regard, I rely upon an 

order of the Hon'ble CESTAT in the case of M/s. Mangal Sponge & Steel P. Ltd. 

reported as 2015 (326) E.L.T.696 (Tn. - Del.) wherein it has held as under :- 

"5. It is no doubt some of the items have been used by the  

appellant for fabrication of supporting structure embedded to 
earth for which the Chartered Enqineer who is an expert in the  

field has already qiven in his report that appellant has used the 
quantity of 49.85 MT of these items for supportinq structures 
and on the said quantity appellant has not claimed Cenvat 

credit. The appellant is able to show by way of Chartered 
Enqineer Chartered that out of the total quantity 150 MT were 
used by the appellant for fabrication of capital qoods. These 
observations of the Chartered Engineer which have been relied 
by the appellant have been discarded by the authorities below 

without any tan qible evidence. Merely saying that all the items 
were used for supportinq structure is not admissible evidence.  
Therefore, as the appellant has been able to show the usaqe of 
the items in question for fabrication of capital qoods as directed 
by this Tribunal in the earlier round of litiqation, I have no 
hesitation to hold that appellant is entitled to take Cenvat credit 
on this quantity. For the remaininq quantity if revenue feels that 
appellant has taken the credit they may initiate another 
proceedinq against the appellant. But to the quantity upto 150 
MT appellant is entitled to take Cenvat credit.  

6. With these terms I dispose of the appeal by setting aside the 

impugned order." 

[Emphasis supplied] 
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7.3.1 I also rely upon a judgment of Hon'ble Bombay High Court in the case of 

Air Carrying Crop (I) Pvt. Ltd. reported as 2009 (248)ELT175(Bom) wherein it 

has been held that if certificate of a Chartered Engineer was to be disbelieved, 

revenue ought to record his statement and/or call him for cross-examination. 

"8. ... The certificate of the Chartered engineer regarding the 
repairs carried out was produced before the Commissioner. The material 
on record showed that the roof of the furnace had developed a large 
hole resulting into a huge heat loss. Thouqh statements of the Directors 
of the respondent no. I and some other persons were recorded, the 
statement of the Chartered enqineer who had certified the repair work 
was not recorded. If his certificate was to be disbelieved the Revenue  
could have and ouqht to have recorded his statement and/or called him 
for cross-examination." 

[Emphasis supplied] 

7.4 In light of the above legal position and explanation of the appellant 

detailing machineries and plant where the disputed inputs have been used by the 

appellant duly supported by the photographs and detailed technical Write-up, I 

find that curt and sweeping denial of Cenvat credit on the inputs used in 

manufacture of plant and machineries, without going into actual usage, is not 

correct, legal and proper. 

7.5 Since 13 % of the disputed inputs have not been used in fabrication of the 

machineries, I am of the considered view that 13 % of disputed Cenvat credit has 

to be held as inadmissible and accordingly, I hold that 87 % of input Cenvat 

credit (Rs. 19,56,315/-) is admissible, whereas 13 % (Rs. 2,92,323,/-) is not 

admissible, which must be paid by the appellant forthwith. 

8. Regarding interest under Rule 14 of Cenvat Credit Rules read with 

Section 11AA of the Act, I hold that interest on Rs. 2,92,323/- (i.e.13 % of 

Cenvat credit held not eligible) is required to be paid by the appellant 

immediately. 

9. Regarding the appellant contention on the ground of limitation that they 

were regularly filing monthly returns and therefore, the demand is time-barred, I 

find that merely by filing monthly returns, the facts are not declared to the 

Department. The appellant was required to inform full details (as they have 

submitted facts during appeal proceedings) when department asked them to 

submit. Having not done so at assessment stage and even at adjudication stage, 

I am not inclined to accept the plea of the appellant that the demand in the Show 

Cause Notice is time barred. 
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10. As regards penalty under Rule 15(2) of Cenvat Credit Rules read with 

Section 1 IAC of the Act, I find that the position of law regarding availment of 

Cenvat credit on the inputs used in the manufacture of capital goods at factory 

premises are open to scrutiny and there are conflicting decisions of the Hon'ble 

CESTAT and High Court compelling Central Board of Excise and Customs 

(CBEC) to issue clarifications in the matter. I, therefore, find that imposition of 

penalty under Rule 15(2) of the Rules and Section 11AC of the Act is not 

warranted in this case. I, therefore, set aside penalty imposed on the appellant 

under Rule 15(2) of the Rules read with Section 1 IAC of the Act. 

i4Iqcii m * r 3ItftL T Icii ctci ci frr 5flT ti 

11. The appeal filed by the appellant is disposed off in above terms. 

    

By R.P.A.D. 

To, 

MIs. Madhu Silica Pvt. Ltd., 
DU-Ili, 
Plot No. 73/74, 
GIDC Chitra, 

Bhavnagar — 364 060. 

3tI?c1 (31'.flQ1) 

Copy for information and necessary action to :- 

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information. 

2. The Commissioner, CGST & Central Excise, Bhavnagar Commissionerate, 
Bhavnagar 

3. The Assistant Commissioner, CGST & Central Excise, Bhavnagar Division, 
$ havnagar. 
Guard File. 
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