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ci & i1lcu) it o-lI-1 tT 1-ldl /Name&Address of the Appellants & Respondent 

1. MIs Jai Bharat Steel Industries, 204, GIDC-II Sihor, P1st. Bhavnagar- 364 240 

2. Shri Pravin Bansal Partner of Mis Jai Bharat Steer Industries,Bhavnagar 

3. Shri Himanshubhai Nandlal Jagani ,38,Vihar Complex 
4th 

 tloor,Bhavnagar 364 001 

4. Shri Virshingh Bhadouriya Prop. Radhe Steel ,Bhavnagar 

ne 3t(3fx1tF1) it iI(d 44  mTt871 -.1IId yrftA it xqaa-i rnl8rmrA I-i1itxineui A ponne 3tAtPT cia me aa1I 

Any person aggrieved by this Order-in-Appeal may file an appeal to the,.'appropriate authority in the following way. 

-lar ram ,AelRT c'-flO item t'v 1ot'a.t 3ftftpltrr ivlzllfltmTnx A \i1  31t'fFT, Aelttar 3,-'ti iic-'a 3df2t91nThr .1944 Ar DtTt 35B A 
3P'ivD9- Ord 3Fn, 1994 Att86A3P(iiI dIfiviivAPl/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

it nexmftvpr ariA alir I ilr', A9-A5t drCiO1 ii, e'a 1oia  3rtApfrer .-iai1Dui Ar tAi)-  A, rive .aia hr 
2, 3T1t. A. air, ;alt ftarAr, aft At .aitt nutv If 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2. R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 3a'hd r0.4g 1(a) it adir,' xiv 3iAxif A 3FP1TaT A' xiA 3frAA AnT item. Alar lr'tiO item ry oIa 3ftt~hzp .-aiaif0atu' 
(lAc) Ar ret5nmt it5rxr 411iv, , 3,/tO PiW, 9'SITAt hod 3TPtTii't 3lpaclaic- ixootF At At  SITfIPiP If 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at. 2' Floor, Bhaumtli Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned' in para- 1(a) above 

(iii) 3af'rptxr .-antR1a,ui A maria 3TrttaT idrt ar A )7te 4..-v urwo item (3--Ed) 12aaoo,3, 2001 A C/oat 6 A 3171it3i lAai'Atar (AD 
wit w.tt EA-3 At itt A c) 1/tao oiati nitiv I pat it em em em etA' A writ, :e5r -aIc item At atlo 9-mo Ar  
3Tht r-toier ooi 5rxitarr, Sitit 5 atoa xii iar mm, 5 row .ao ar 50 rotg aiu ytax 31it01 50 ,ow ese A 3Ar5m lt Pit mnar 1,000/- 

 5,000/-  319-aT 10,000/- coil iv (Aettiter ,,iatr item Ar eAt rat ADI i'rA'pr ireax iv ipTeiw, tan(E 31'ttikAr 
wiTauiSImeer Ar inner A atiow 0tt-co Aarrar it 1/tuif itt (2at,t *e A il  ,ioiet out OtiI/td m iro Oi1i fAtir 5nxiT TiuittiT 
ata)3d 519-c iv TeTPTa, il'h Ar 3m plow A p'latr Ou(ui .,uu a13,-u 31T1't'hfrtt .-oioi1aoar Ar irrisi (AiIm lt I wrrarxr 311itnr (eit 3Ate) A 
C/v 31TSar-'Te A paint 500/- -sax iv (Aillttll irem ,oati noro ,/oi-  - 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duly demand/interest/penaltyurefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of arty nominated public 
sector bank of the place where the bench of any nominateo public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

artitra .-etjf3.mtu A maria 31A31, I3,-,i 31tAaar, 1994 At em 86(1) A 3AD'rpr ,/ai's.t C/oatoi,-E, 1994, A C/aua 11(1) A ,io 

eve ST-S A mm arAraft A Ar on mA4T nit oat/t mm C/at artitir, A (Am 3vAar At arA it, sinAi etA unrir at  
(oatet A em etA' nrartArtar ut,41 muA'v) 3/IT sat it em it 'mat arm sC/ A"parnr, ou )otwa Ar nitar woo Ar  31'te ,.iaaao cm 

ca.' 5 rota xir oat,/ mm, 5 atixa tax 1r 50 anne ?5TTr  pm 319-aT 50 cue! ccv it 3xtftm Pit marnr. 1,0001- writ, 5,000/- 
 319-rn 10,000/- coal iv tAa'tlter .adu nrem Ar sIt ptannr witi tt'tftpm ureac an ntaixiuin, Aitfttpr 3xrtl3/'rrr .-oiouC/atxuu Ar itrisi A 

atpiaiw tC/t-cix A amine it ¶/t+E aft upu*Atw4) ate A Sm celar .aut /tait/t,C /  rwc cutu 1/taut wict xrrtv I al(3,-r ytiv iv naurpmum, 

Sat Ar sin iiutau A latr xiu15v opi ataIto 3ttMrni aolTillltaittTxil At wrisT (Aiit I Pailar 3i1itir (pr 3AtT) A I//v 3llitesr-ev affix 

500/- cci.' net I9re'tftpr ic-9- ,Oatu 'btti afaTr li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994. to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be cerTified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50001- where the 

amount of service tax & interest demanded & penalty levied is more than five Iakhs but not exceeding Rs. Fifty Latxhs. 
Rs.10.000/- where the amount of service tax & interest demanded & penalty ievied is more than fifty LaklTs rupees, 'n the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the piace 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of  Rs,500/- 

(A)  

(i) 



(C) 

(ii 

(v)  

(vi)  

(D) 

(I) ¶i 3t1wzr, 1994 T tuRT 86 *t 3trRTu31t (2) OTt (2A) x 3Tu)yr 3  3Tl, ui*rt )Lieaic.), 1994, )nJ 9(2) Oe 
9(2A) dfcl I5RThT RT1 ST.-7 t 5tT pt*uft 0 ii TtT5r 3ITRPH, *i5RT 'ii 1le'b 3TxiTtT 3Trurxiv (3ftftPr) ixilTr e-ic ttxiw 
cuci qtftyr 3tTlT[ *1 OIFZt Cc'idd (C1   1TRT11PT ft 5TtTh) 31'1T 3nrztxilT 4i,l eiIet' 3frxixifr 3TTstT 3ene-d, *lv 
i-'c trxiw/ )rii, wr 3t1r -rtii)91wvuT 3nxr eiv rr (1r t or 3lTOr *1 s) xiisr   e11 41 I / 

The appeal under sub section 2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(it) 11ci nirw, acic nirc nxr )eiw.r 3rtffy11 OTy84OsT () i11 M(1Tft jii.Hc rvlTT thi'.iiC nrec 31 f!lnei 1944 

onT35 ,rf  3tfft1Tt, 

3Tt e  xirJTzt acwri T SHST ii) rT1R1yr (10%), e 311f O i )ni(d , xii attxii, ar 4,ue at*'u 
)nif , en 31W Iei SRT, wOT f 5i5 IdRi 31T# aeir tr ai.8 31ftlT TT iIf E 4 1V 31)83111 

a-i )iw ov Oixi( * 311#t "Hidi Iin 117 OITenI fJ-f itt1Pt 

(i) nzmu1f*3r  

(ii) .ici y?t 4 irc1 

(iii) (vv ici Geeiux) * Glee 6 * 3-PPfyr v  

- (fr. 2! 31f84xnxi2014 *31rTiTr)+fl Mi)iThnt)8emnftw 

ixirufxr Mutt ov 3rtf11xi i'iio 4t 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act. 1944 which is also made 

applicable to Service Tax under Section 83 of the Firiarce Act, 1994. art appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subjecl to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 

(i) amount determined under Section 11 D, 

(iii amount of erroneous Cenvat Credit taken. 

(iii) amount payable under Rule 6 cf the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

sIRen *irwi  alt rlsl'ftensl' trxisr 

Revision application to Government of India: 
3ntnr *r qM18FoT eiI2iei iGlGltc eiaic *, *4 er-nc wean 3t113twan, 1994 *r om 35E6 * nsrxr 4(d# * 34w 31ST 

1mw #ei, 1Sxitrhnuf 3451 4t, Icd ei3ic. i.a.i-u t3ni1ar, v/Mr 'sr, utiwe t1a ewe, wean mat, 4 1ani#r-ii000i a/I 
ta/an .,iici 51t1vl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance. 

Department of Revenue, 4th Floor, Jeevari Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

 * 0bn41 ieneie /In xiixiut x, ii iaiie ¶Za/I mm a/I 1Z4 wrneril it' 51Tt ai * rninoice * 4xr arr Glrt/I ainuil an 

ta/n ta/v/i rim v/ann t6 v/  stain ui rircc * 4xr, an Gt-ct't staIn are * vi rur a/ /In n-ur * /kic, ta/aft enin.iniil nIT 

Ia/S/I 31515 are ale aertira 'F eie1 v/i/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

eryt ta/n/I 1cç rt ats a/I ann n satin * G1Glc1ut at  a-) cia tIn snat 4 /I4Pi e-'nin icc /In (Oc) * 

ri case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India 

4 -'ic nrean err STanliar Glv Otci iiTt * erer, leia art 3),ZT51 a/I cia l5i'v/tnr fet TOT l / 

In case of goods exported outside India export to Nepal or Bhutarr, without payment of duty. 

* e-arca wean * STaillial *1 Gle 41 551 31t8311ea1 trw 551* M3l oTuIrtlutI * ama ai-e it/I 4 u/tn /M 

3lT/ITru/I3we5151(3#)*cer(rfd3Ttf31Ttin (m2),1998*rrmT109*mm4w*I4enra/513TtTiei)9)rtISxiTS1an* 

nt/Ia/n Glv xlv 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec 

109 of the Finance (No.2) Act, 1998. 

,w.rn*a au/Ivan v/7 61 qi/Irrit ctr5 uiumii EA-8 at, alt a/t -(ia ec-eirio{ wean (314)51) Glnnaiur-ft, 2001, * Glee 9 * anna/In tGl)?,c 

an 311/Ian * i#ur * 3 cry * ttatatw 411 i31 virt(cri I 34eer1 3tT/I511 * TiTer 311611 ar 3f4* 3114 411 61 0151311 se'a 411 .,itft 

ala/SI mar t /Ina4)tv Cram nten uulillatxiin, 1944 411 smuT 35-BE * aye 111n/Itftnr 1ten 411 3uanrz1vft * artwzr * n/tn mn TR-6 411 nil/It 

aC 411 TITS/1 aria/arm / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 arid Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944, under Msjor Head of Account. 

w°T au14 * atier Gl-aGlIa Gl01ftm Trim a/i 316155* 411 'ii/I aia/v  I 
4) niea ene tsar ace 34 arT ea1 ansI 1 n/I e) 200/- err 3lalyltsr Glii altar 3u1T ea/ eeoc ewe oar aim 34 at .relct yr xii 

avo! 1000 -/ vi 3ITT9151 Glei Sri. I 
The revision app/Ication shall be accompanied by 5 fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

a)?. r 3/Mar at 4 slat uil/Ia/I Frr xiei1Tr mrv?.a xi-m 3/MIt itn a/i. 1ie err 31'atSlTst, 344a-ri war 41 1eI ccii 111151411  5' Tim--n * 
4 yin s/I i/IT f/lIST nit1? w14 41 IRtat * a/v tarit/Istlat ur)talv aatGlertui a/I nrw 3tlar 11 liexie *1 haT 3tT/I511 (a/er .,ndi 51 I / 
In citse, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner. 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptonia work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

-eroniee arean 3i413111'nnsn, 1975 itn 31514-I * 31115fl5 3151 uuiyai ow impian ati/Iii a/i nulTI na f/ttaften 6.50 aa4 xiii 
-x4iolietC irvin a/a/c coil ya/II 111)5151  I 
One copy of application or 0.1.0. as the case may be, arid the order of the adjudicating authority shalt bear a court fee stamp 
of Rs 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975. as amended. 

flai 1txiaT, a/wv/ni jr-Hi11 1irw nw iluiei ui4i4)ar -eionin,tui5OT (wiT/I 13'18i) Gleerre/I. 1982 41 wa/ten ow 31sai atelTasar eiae't * 

34 uiml (/Ifzr* 3/15 s/It Lriil uuient/Im f/lot iaihl 511 / 
Attention is also invited to the rules covering Ihese and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1932 

sr-s 3ri/l# ci1151rani/Il a/I 3r4t cilIa/i 34 41 malhtu cclix, a/i-dC 3* cv/crrw merti* * f/lu. 3rr11uTn1T f83lTal1Tr /Ieeiyc 

www.cbec.gov.in  *1 Iii iiwrl 51 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

íefer to the Departmental website w.cbec.gov.in  
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:: ORDER IN APPEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.4") as detailed in 

the Table against Order-in-Original No. 04/Excise/Demand/2017-18 dated 

26.04.2017 (hereinafter referred to as 'theimpugned order') passed by the 

Assistant Commissioner of Central Excise, Surendranagar Division, Surendranagar 

(hereinafter referred to as 'the lower adjudicating authority'). 

Sr. 

No, 

Appeal No. Appellant No. Name of the 

Appellant 

1 
V2/344/BVR/2017 Appellant No.1 

M/s Jai Bharat Steel Industries, 

204, GIDC-II, Sihor, Distt: 

Bhavnagar. 

2 
V2/345/BVR/2017 Appellant No.2 

Shri Pravin Bansal, Partner of 

M/s Jai Bharat Steel $ndustries, 

204, GIDC-II, Sihor, Distt: 

Bhavnagar. 

3 
V/383/BVR/2017 

/ 

Appellant No.3 

Shri Himanshu Nandlal Jagani, 

38, Vihar Complex, 4th Floor, 

Near Sahakari Hat, Waghawadi 

Road, Bhavnagar. 

4. 
V2/367/BVR/2017 Appellant No.4 

Shri Virsingh Bhadouriya, Broker 

(Prop. Of M/s. Radhe Steel, 

Bhavnagar) 9, Sitaram Chamber, 

1st Floor, Top Naka Station Road, 

Bhavnagar. 

2. The brief facts of the case are that Show Cause Notice F.No. V/15- 

117/Dem/HQ/15-16 dated 26.02.2016 was issued to Appellant No.1 to Appellant 

No. 4 for clearances of M.S. Ingots clandestinely to various customers alleging as 

under : - 

(a) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, CTD/MS Round Bars involving Central Excise 

duty of Rs. 17,50,202/- without issuing CE invoices and without payment 

of Central Excise duty; 

(b)Appellant No. 2 (Partner of Appellant No. 1), had concerned himself in 

selling, storing, keeping and removing of the excisable goods which he 

knew and had reason to believe that the same were liable to confiscation, 

which made him liable to penalty under Rule 26 of the Central Excise 

Rules, 2002 (hereinafter referred to as-"the Rules") 

(C) Appellant No. 3 and Appellant No. 4 are brokers and had concerned 

themselves in selling the excisable goods on commission basis in 

clandestine manner, which they knew and had reason to believe that the 

same were liable to confiscation and hence, they were liable to penalty 

under Rule 26 of the Rules. 

Page 3 of 20 



Appeal No: V2/344, 345, 367 & 38318VR/2017 

4 

2.1. The above SCN was adjudicated by the lower adjudicating authority vide 

the impugned order, which confirmed demand of Central Excise duty of Rs. 

17,50,202/- on Appellant No.1 under Section 11A(10) of the Central Excise Act, 

1944 (hereinafter referred to as "the Act") along with interest on the confirmed 

demand under 11AA of the Act and also imposed penalty of Rs. 17,50,202/- upon 

Appellant No.1 under Section 11 AC(1)(c) of the Act read with Rule 25(1) of the 

Rules; imposed penalty of Rs. 17,50,202/- upon Appellant No. 2; imposed 

penalty of Rs. 17,50,202/- upon Appellant No.3 and penalty of Rs. 10,000/-

upon Appellant No. 4 under Rule 26 of the Rules. 

3. Being aggrieved with the impugned order, Appellant No. 1 to Appellant 

No. 4 have preferred present appeals, inter-alia, on the following grounds: - 

Appellant No. 1:- 

(1) the impugned order has been passed ignoring the principles of natural 

justice inasmuch as due consideration has not been given to the case-laws cited 

by them; 

(1) The allegation of illicit removal of excisable goods is on the basis of 

entries found in the private records / note books etc. seized under Panchnama 

dated 12.09.2012 from the premises of Appellant No. 3; that these seized 

records had not been proved as 'authenticated documents' to sustain the charge 

cf so called illicit removal as no such direct material evidences have been placed 

on records / Central Excise Records maintained by Appellant No. 1, weighment 

slips had been taken on record to sustain the entry of weight shown in the said 

private note book as well as no material evidences had been placed on record 

regarding means of transport; that the vehicle numbers have been shown as "GJ-

4, GJ-3, GJ-1 etc."; that such entries have not been found in seized private 

records to confirm the transportation of the excisable goods. 

(ii) The relied upon documents had been provided in the form of "CD" and 

not in hard form as required to meet with the principles of natural justice read 

with provisions of Section 33 of the Act; that the private records! note books 

were not available for defending the case and they rely on the decision in case 

of M/s. Shivam Steel Corporation reported as 2016 (339) ELT 310; that when the 

relied upon documents supplied in form of "CD" not found in accordance with 

the conditions laid down under Section 36B of the Act read with Section 65B of 

t:he Indian Evidence Act, such documents cannot be accepted as 'evidence' to 

Page 4 of 20 
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frame charges against such person of party; that no such evidence has been 

placed on record that the relied upon documents had been supplied in CD form 

in accordance with the provisions of Section 36 of the Act and hence the 

impugned order has been passed beyond Sho Cause Notice and on the basis of 

third party evidences is not proper and legal to demand and confirm the Central 

Excise duty. 

(iii) The adjudicating authority failed to establish that they had clandestinely 

procured the raw materials and manufactured the excisable goods from such 

illicit procurement of raw material and sold the said excisable goods illicitly; 

that in absence of clandestine procurement of raw mateiial, manufacture of 

excisable goods from such raw material and transportation of the good without 

recording statement of vehicle owner, the charge of clandestine removal of the 

excisable goods cannot be justified in the eyes of law. 

(iv) This case has been made out only on the basis of assumptions and 

presumptions as the adjudicating authority has failed to establish that coding 

name i.e. "J.B." mentioned in the said seized private diaries/record was 

pertaining to Appellant No. 1 and no such question has been asked by the 

Central Excise officer establishing that the coding name "J.B." was name of 

Appellant No. 1; that without such verification of the genuineness of the name 

of the re-rolling unit mentioned in the so called seized diaries, it is not 

justifiable that the so called coding name as deciphered by the broker is the 

name of Appellant No. 1; that quantity of illicit removal had been worked out 

only on the basis of entries found in the seized private diaries hut not 

established the quantity on the basis of weighment slips etc. 

(v) No owner of trucks had not stated that all transactions as mentioned in 

Annexure-E had been carried out by him through his above trucks; that 

statements of the truck owners have been recorded in same fashion and 

signatures have been obtained on such statements; that the third parties 

evidences based which the impugned order has been passed are not the direct 

evidences to confirm the charge of clandestine removal; 

(vi) The entries/notes on which basis Annexure-E was prepared, were not the 

authenticated one and the same were not got perused by Appellant No. 1; that 

the comparison of such entries/ notes with •the sales summary / register of 

Appellant No. 1 is no sufficient without any corroborative evidences viz, daily 

stock account maintained by them wherein such particular of removal of 

excisable goods are being shown; that no such records pertaining to receipt and 

consumption of raw material are taken on record; that the goods removed by 

Page 5 of 20 
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them on payment of Central Excise duty and confession statement of partner is 

not alone the evidence to prove the charge. 

(vii) The so-called financial transactions taken place in so called illicit removal 

had not been proved by providing corroborative evidences on record in much as 

money flow back had also not been placed on record to substantiated the 

charges the illicit removal of Central Excise goods without payment of Central 

Excise duty; that the so-called transactions corroborated by the adjudicating 

authority on the basis of private note books / records seized from the broker 

cannot be said as corroborative evidences as the said inquiry was not extended 

to the end of buyer/purchaser and no records were placed on record regarding 

payment of freight charges; that transaction value has also not been 

ascertained. 

(viii) That recovery of some documents is not the criteria to establish the 

charge of clandestine removal unless it is proved with corroborative evidences 

viz, illicit receipt of raw material and manufacture of excisable goods from such 

illicit receipt and its illicit removal; that the department failed to establish the 

said transactions with evidences viz, money flow back; that in absence of 

statement/confession of customers/buyers with reference to so called illicit 

removal of excisable goods, such transaction value cannot be ascertained; that 

the Central Excise duty had been worked out on the basis of the sale price 

shown in the said seized private note books / records of the third party and 

therefore, duty demanded on the value shown in the said seized private records 

is not proper/genuine. 

(ix) The case-laws cited by the adjudicating authority are not applicable; the 

adjudicating authority failed to give due respect to the case laws cited by 

Appellant No. 1 and thus failed to observe the judicial discipline inasmuch as he 

has not proved the clandestine receipt and consumption of raw material, not 

extended the inquiry at the end of buyers to sustain charge of illicit removal 

etc.; that they relied on decision of M/s. Aum Aluminum Pvt. Ltd. reported as 

2:014 (311) ELT 354 (Tri.-Ahd.), M/s. Adani Enterprises Ltd reported as 2015 (324) 

E:LT 461 (Mad.); M/s. P. D. Industries Pvt. Ltd reported as 2016 (340) ELT 249 

(Tn-Del) and the Hon'ble CESTAT Ahmedabad Order No. A/11033-11034/2015 

dated 17.07.2015 in case of M/s. Bajrang Castings Pvt. Ltd. which were 

applicable in the present case; that documents supplied in CD forms cannot be 

c:onsidered to be authenticated relied upon documents as provided in section 

36B of the Act; that the adjudicating authority has wrongly and without 

authority of law confirmed the duty which they are not required to pay and thus 

they are not liable to pay any penalty as well. 
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) The names of buyers of the so-called clandestinely removed goods have 

been mentioned in Annexure- HJ, however, no inquiry has been made at buyers' 

end to prove whether the clandestinely removed goods had been received by 

them or not and whether they have paid sales proceeds or not; t:hat no 

significance can be given to Annexure-E as no signature of Central Excise office 

is appearing on it and therefore, such documents cannot be basis for confirming 

demand of Central Excise duty; that in view of the above Appellant No. 1 is not 

liable to pay any Central Excise duty and no penalty is imposable on them. 

Appellant No. 2 :- 

Appellant No. 2 had not involved himself in any manner as provided under 

Rule 26(1) of the Rules; he and not cleared confessed anything during 

investigation; that he reiterated the grounds raised by Appellant No. 1 to 

contended that penalty of Rs. is imposable on him had simply perused 

Panchnama, Statements, etc. which are relied:upon  documents in this case; that 

there is nothing on record to suggest that the so-called clandestine removal has 

been taken place with the aid of Appellant No. 2, partner of Appellant No. 1; 

that contention raised in respect of the Appellant No. 1 have also been 

reiterated by Appellant No. 2; that penalty is imposable upon him under Rule 

26(1) of the Rules as he has not dealt with the goods liable to confiscation in 

view of above case laws quoted. 

Appellant No. 3  

(i) Appellant No. 3 has stated that the impugned order is non-speaking and 

non-reasoned one inasmuch as the lower adjudicating authority has not dealt 

with the pleas made by them in their written submission, as well judgments 

referred by them were completely ignored; that the impugned order is issued in 

violation of principle of natural justice as during personal hearing they 

requested to supply relied upon documents to defend their case; that the 

Appellant No. 2 is not liable to penalty under Rule 26 of the Rules as he had not 

knowingly and intentionally concerned with the clearance of the goods or 

engaged him in any way; that lie discharged his duties by introducing the 

purchaser and therefore, the imposition of penalty on him under Rule 26(1) of 

t:he Rules is not proper inasmuch as he being a broker was called in by the 

purchaser of the M S Bars for purchase of the same; that he being broker had 

introduced purchaser to seller and finalized the deal, it cannot be said that he 

as a broker had played any role which would render M. S. bars etc. liable for 
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confiscation under the provisions of Rule 25(1) of the Rules in order to attract 

penal provisions of Rule 26(1) of the Rules; that he had in no way conspired or 

colluded with the rolling mill to facilitate the evasion of excise duty by them 

and he never asked the rolling mill to remove the goods clandestinely. 

(ii) That he had only brokered the sale and had nothing to do with the sale of 

tlhe excisable goods; that he had not asked the seller to sale his goods illicitly 

but only introduced the purchasers to the seller i.e. rolling mill, represented by 

Shri Achat Bansal; that he had not dealt with the goods but was just a link 

between buyer and seller of the good; that he was not required to get registered 

with the Central Excise authorities and he had not violated any rules or 

regulations; that even if it is admitted that he had indulged himself in 

clandestine removal of goods and whatever written in documents are details of 

such illicit transactions, then there had to be evidence from sellers regarding 

such sale, transport of such goods; that investigation has not been eitended 

u:pto buyers end and whether sales proceeds had been received in cash; that this 

case was not covered under sub-rule (1) of Rule 26 as he had not dealt with 

excisable goods in any manner whatsoever and he had only introduced the 

purchaser; that for a penalty on any person under Rule 26(1), it is prime 

condition that either the said person acquired possession of any excisable goods 

with the knowledge or belief that the goods were liable to confiscation under 

the Act or Rules or had been in any way concerned in transporting, removing, 

depositing, keeping, concealing, selling or purchasing or had in any other 

manner dealt with any excisable goods with such knowledge or belief. - 

(iii) The allegation of aiding and abetting Appellant No. 1 is not correct, 

inasmuch as there is 110 interaction, place and/or communication with Appellant 

No. 2 with alleged Rolling Mills or Appellant No. 1; that at the time of removal of 

goods, Appellant No. 2 had no knowledge that the Rolling Mill/Appellant No. 1 

was to indulge in clandestine clearances of the excisable goods; that there is no 

evidence on record to confirm that Appellant No. 2 had in any way, conspired or 

:olluded with the Rolling Mill/Appellant No. 1 and therefore, imposition of 

penalty on him under Rule 26 of the Rules is neither proper nor legal; that he 

relied upon the cases of M/s. Godrej Boyce & Mfg Co. reported as 2002 (148) ELT 

1 61 (T); A M Kulkarni reported as 2003 (56) RLT 573 (CESTAT-Mum) and Ram 

Nath Singh reported as 2002 (151) ELT 451 (Tn-Del) to contend that the 

ingredients of Rule 26 of the Rules for imposition of penalty are not available in 

this case. 
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Appellant No. 4 :- 

Appellant No. 4, inter alia, contended in the grounds of appeal that the 

lower adjudicating authority has failed to establish that the disputed goods 

under consideration were liable to confiscation; that the case has been made 

out only on assumption and presumption without any corroborative evidences 

and there is no direct material evidences as specified under Rule 26(1) of the 

Rules and therefore personal penalty of Rs. 10,000/- imposed is required to be 

set aside. 

Personal Hearing  

4. Personal Hearing in the matter in respect of Appellant No. 1 and 

Appellant No. 2 had been waived by them vide letter dated 13.06.2018 and they 

requested to decide their appeals on merits on the grounds submitted in Appeal 

Memoranda. Appellant No. 4 had also waived personal hearing vide letter dated 

21.05.2018 (received on 24.05.2018) and requested to decide the case on the 

basis of grounds submitted in appeal memorandum. 

4.1 Personal hearing in respect of Appellant No. 3 was attended by Shri 

Madhav Vadodariya and he reiterated grounds of appeal and also submitted that 

Shri Himanshubhai is a broker only; that he only did/arranged meeting of 

purchaser with sellers; that what have been done by them was not known to 

him; that the activities of clandestine clearahces of sellers/purchasers are not 

with his knowledge etc. 

4.2 Despite personal hearing notices sent to the Department, neither reply / 

response received from them nor any one appeared for personal hearing from 

Division / Commissionerate. 

F I n d I n g 5:  - 

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. The issues to be 

decided in these appeals are whether in facts and circumstances of the case : - 

i) confirmation of demand of Central Excise duty of Rs.17,50,202/- under 

Section hA of the Act and interest thereon under Section 11AA of the Act 

against Appellant No. 1 are correct, legal and proper or not; 

ii) imposing penalty equal to duty under Section 11AC of the Act on 

Appellant No. 1 is correct or not; 

iii) imposing penalty upon Appellant No. 2 to Appellant No. 4 under Rule 26 of 

the Rules is correct or otherwise. 
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6. 1 find that the officers of Central Excise, Bhavnagar conducted 

coordinated search operations at various places including at the prerrilses of 

Appellant No. 3 and incriminating documents like diaries, notebooks, files, loose 

papers etc. were recovered. The statements of Appellant No. 2 (partner of 

Appellant No. 1); Appellant No. 3 (Shri Himanshu Nandlat, broker) and Appellant 

No. 4 (Shri Virsingh Bhadouriya, broker) were recorded by confronting them with 

recovered and seized records and the entries recorded in the notebook/diaries 

resumed under Panchnama proceedings, which revealed clandestine 

manufacture and clearances of M. S. Round/TMT Bars to buyers against cash 

transaction without CE invoices and without payment of CE duty as seen from 

Para 8.5 to 8.17 and Para 9 to 9.10. At Para 8.7 and 8.8 of the impugned order. 

Appellant No. 3 in detailed manner explained the codes used and the 

transactions recorded in the said notebooks/diaries. 

7. In the grounds of appeal, it is submitted that the lower adjudicating 

authority while passing the impugned order has ignored the submissions made by 

them, whereas I find that the adjudicating authority has categorically mentioned 

the defense submissions in detailed the impugned order, and has also discussed 

the same giving his findings. Thus, this argument put forth by the appellants is 

devoid of merits. 

7.1 I find that demand of Rs. 17,50,202/- has been computed as per 

Annexure - E to the Show Cause Notice and before recording statement of 

Appellant No. 2 all documentary evidences recovered from the premises of 

Appellant No. 1 , Appellant No. 3 and Appellant No. 4 were placed before him 

and shown to him. Appellant No. 2 (Partner of Appellant No. 1) in his 

confirmatory statement dated 26.03.2013, dated 12.10.2015 and dated 

30.10.2015 recorded under Section 14 of the Act had gone through alt 

Panchnamas drawn at the above said premises and all the statements tendered 

by Appellants No. 3 & 4, transporters, etc. Appellant No. 2 was also given full 

opportunity to peruse incriminating documents, statements and duty calculation 

worksheet before giving testimony about the truth and correctness thereof. He 

was shown duty calculation Annexure-E prepared on the basis of investigation 

showing transactions carried out through Appellant Nos. 3, broker of Appellant 

No.1. I find that the documentary evidences and statements of the brokers, 

transporters and Appellant No. 2 have been discussed and deliberated upon in a 

very elaborate manner in the impugned order and many transactions recorded 

in the seized private records were found tallying with the statutory 

records/transactions of Appellant No.1 which proves authenticity of transactions 
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and details contained in relied upon documents and relevance of those for duty 

liability on Appellant No. 1. 

7.2 Before proceedings, I would like to reproduce some relevant and 

important paragraphs of the impugned order, which are important to decide 

these Appeals as under :- 

(a) Para 8.7 of the impugned order - Appellant No. 3 (broker) explaining 

code used in diary and confirming removal of the finished goods without 

payment of duty and without issuance of invoices :- 

"8.7 As per the statement dated 02.04.2013 of the Noticee No. 2 (Sr. No. 6 

of answer to question No. 2) wherever short/code name "J.B" was written in the 

documents seized under panchnama dated 12.09.2012, it refers to M/s Jai 

Bharat Steel Industries, Sihor i.e. the Noticee No. 1. He further explained by 

giving an example how the transactions of purchase of goods from a re-roIling 

mill, sale to his customers, amount payable to re-rolling mill and payments made 

to rolling mill etc. were made, it is noticed that the documents no. 12 and 14 are 

maintained by the Noticee No. 2 for recording the details of goods purchased by 

him such as Date, Description of goods, Name of Seller & buyer, vehicle no., total 

amount etc. and that the same practice was followed by the Noticee No. 2 for 

purchase of goods from all the other rolling mills including the Noticee No. 1. For 

example, scanned image of page no. 33 of document no. 14 is reproduced in SCN 

for the date 04.09.2012 pertaining to the Noticee No. 1. Accordingly, it transpires 

that the Noticee No. 2 has purchased goods total amounting to Rs. 2,04,210/-

from the Noticee No. 1 on 04.09.2012." 

(b) Para 9.7 of the impugned order : The Appellant No. 2 partner of the 

Appellant No. 1 accepting final duty worksheet and clandestine removal 

during the investigation in his statement dated 26.03.2013 

"Q. No. 10: Now you are shown Annexures prepared on the basis of 

above documents shown to you in Question No. 9 wherein the details 

pertaining to goods sold by your firm to / through the concerned broker are 

mentioned. Please peruse the same and put your dated signature in 

token of having verified its correctness. Statement dated 26.09.20 12, 

02.04.2013 and 17.07.2013 of Shri Himanshu Nandlal Jagani. Broker 

of M. S. Bars. 

Answer: / have perused said Annexures and put my dated signature. 

Q. No. 11: Is it true that the entries in respect of which no invoice or 

sales bill have been issued by you, the goods mentioned in the said 

entries have been removed without payment of duty and without issue of 

invoice? 

Answer: Yes. 

Q. No. 12: How did you receive payment of the goods 

sold/removed without payment of duty? 

Answer: I do not remember and I would not like to say 

anything." 
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(C) Para no. 9.8 : The Appellant No. 3 broker of the Appellant No. 1 

accepting clandestine removal by Appellant No. 1 

The Noticee No.2 clearly admitted in his defence submission dated 

27.02.2017 that — 

"8. Therefore, it is requested to condone this act being a first one and drop 

the charges alleged against our client and refrain them from imposing a 

penalty." 

(d) Para 8.9 & 8.10 : Corroboration from the transporters regarding goods 

transported without document and payment of transportation charges in cash 

regarding clandestine removal of the goods 

8.9 I find that as deposed by Noticee No. 2 during his statement 

dated 02.04.2013, in the documents (note-book) mentioned at Sr. No. 

12 and 14 of the Annexure to the Panchnama dated 12.09.2012, on the 

left hand side vehicle number (at some places full registration no. and at 

some places only numbers) were written through which the goods 

purchased from a re-rolling mill were transported to their customers. 

Accordingly, the anti-evasion branch extended the inquiry to the various 

transporters statements of following truck Owners/Drivers were 

recorded under Section 14 of the Act: 

Sr. 

No. 

Name of Transporter, through whom the goods 

were transported and whose Truck Number 

was mentioned in the seized documents Sr. No. 

12 and 14. 

Date of Statement 

1 Shri chetansinh Kiritsinh Gohil 03.12.2013 

2 Shri Vijayrajsinh Bahadursinh Gohil 04.12.2013 

4 Shri Hardevsinh B. Gohil (illias Tikubha) 01.04.2015 

8.10 During the course of recording of statement, all the above 

transporters/truck owners/drivers mainly deposed in their statement 

that they were loading the goods from various Re-rolling mills located at 

Sihor, Nesda, Vartej, Bhavnagar etc and they know Shri Himanshubhai 

Nandlal Jagani, Broker (Noticee No. 2). After perusing the documents 

(note-book) mentioned at Sr. No. 12 and 14 of the Annexure to the 

Panchnama dated 12.09.2012 drawn at the office premises of Noticee 

No. 2, they accepted that where ever there vehicle numbers are 

mentioned, they have loaded the goods as per the details! quantity shown 

in the seized documents from the respective factory premises and 

transported /delivered the same to the respective buyers. Their 

drivers/they have been given one cover which they handed over to the 

receiver and their drivers being uneducated did not know that what 

documents it contained. The fare of the truck had been paid in cash either 

by the receiver of the goods or by the Brokers." 

(e) Para no. 8.14 of the impugned order The Appellant No. 4, broker of the 

Appellant No. 1 accepting clandestine removal by Appellant No. 1 

"8.14 A statement of the Noticee No. 3 was also recorded to ascertain the 

details recorded in the seized documents/diaries. Under his statement dated 

21.03.2013, he stated that he was doing the business of Round/cTD Bars for 

the last 1.5/2 years under the name of M/s Radhe Steel; that he knew that the 

clearances of the goods without cover of invoice was illegal but he was doing 
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such activities in view of market conditions and his financial requirements. He 

explained the details contained in the various documents seized under 

panchnama dated 21.03.2013. Further statement dated 29.07.2015 was 

recorded of the Noticee No. 3 wherein he inter alia after perusing his earlier 

statement dated 21.03.2013 confirmed the facts mentioned therein." 

7.3 I also find that on being confronted with the incriminating documents 

seized during the searches, Appellant No. 3, Appellant No. 4 as well as Appellant 

No. 2 (partner of Appellant No. 1) in their respective statements recorded by the 

Central Excise Officers during investigation have categorically admitted that 

Appellant No. 1 had cleared goods without CE invoices and without payment of 

Central Excise duty as per the entries in duty calcuLation worksheet. Statements 

of various transporters also corroborate the clearances of goods in clandestine 

manner by the Appellant No. 1. 

7.4 I further find that these are substantial evidences duly corroborated 

which have not been retracted at any stage and therefore, as per the settled 

legal position sanctity of the same cannot be undermined by bald arguments 

only. I also find that authenticity of records seized from the premises of 

Appellant No. 1, Appellant No. 2(partner) and brokers have been duly 

corroborated and tallied with records seized from Appellant No. 1 before 

quantifying Central Excise duty liable to be paid by Appellant No. 1. The 

Appellant No. 2 in his statements dated 26.03.2013, 12.10.2015 and 30.10.2015 

as referred to at Para 9.4 of the impugned order have clearly accepted 

Annewres computing duty calculations. While comparing the duty calculation, 

some entries found to be tallying with the statutory records of Appellant No. 1 

were also excluded. 

7.5 Appellants No. 1 has argued that demand of duty cannot be confirmed on 

the basis of diaries and records recovered from the third party like brokers Shri 

1-limanshu N. Jagani ( Appellant No. 3) and Shri Virsingh Bhandoriya (Appellant 

No. 4) and hence, demand made on the basis of third party documents is not 

sustainable. In this regard, I find that the diaries maintained by the broker 

recorded ticit, as well as illicit transactions of Appellant No. 1. I also find that 

many transactions recorded in private records tallied with invoices were actually 

issued by Appellant No. 1. Thus, truthfulness of diaries/notebooks and other 

private records recovered from the brokers during search is clearly established, 

also because brokers and Appellant No. 2 have admitted to have dealt with the 

goods belonging to Appellant No. 1 without Central Excise invoices and also sold 

such goods without CE invoices. I also find that demand has been computed on 

the basis of duty computation Annexures prepared on the basis of private 
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records recovered from the broker and Appellant No. 1. I also find that all links 

involved in the case, i.e. brokers, Appellant No. 1, Appellant No. 2, transporters 

etc. have corroborated evidences gathered during searches and therefore, 

demand cannot be said to be based upon third party evidences only. The case in 

fact, is not based only on third party documents but duly corroborated by host of 

other evidences also. I find that multiplicity of party would itself negate the 

concept of the third party. In the instant case, the evidences of clandestine 

removal have been gathered by the investigating officers successfully from many 

places and therefore, it cannot be called third party evidences but corroborative 

and supporting evidences against Appellant No. 1. 

7.6 Further, Appellant No. 2 (and Partner of Appellant No. 1) has in his 

statement dated 26.03.2013 recorded during the investigation, on being 

confronted with vital documentary and oral evidences along with duty 

calculation Annexure, admitted that they cleared excisable goods without 

payment of duty and no CE invoices raised for such transactions. This statement 

dated 26.03.2013 of Appellant No. 2 dated 26.03.2013 has not been retracted till 

date and hence, have sufficient evidentiary value, which cannot be belittled 

only by arguments. The combined effect of alt such corroborative evidences 

reflect that CE duty evasion has indeed taken place and Appellant No. 1 has 

indulged in it. I, therefore, find that alt these are required to be considered as 

vital and hard evidences and are sufficient to prove the case against the 

appellants. In this regard, I also rely upon the decision of the Hon'ble CESTAT 

in the case of Om Prakash Agarwal reported as 2017 (346) ELT 125 (Tn-Del) 

wherein it has been held as under :- 

"5. 1 note that in both the proceedings almost identical set of facrs were 

involved. The allegation was that based on evidences collected j'om the 

suppliers' side, unaccounted receipt and further manufacture of dutiable items 

by the appellant was sought to be sustained. Admittedly, the case is not only 

based on the material evidence collected from the supplier 's end and also as 

corroborated by the responsible persons of/he supplier's end. The receipt and 

use of the such unaccounted raw materials for further manufacture has 

apparently been admitted by the appellants and due duty short paid has also 

been discharged during the course of investigation itself The appellants great 

emphasis on non-availability of the further corroboration by way af details of 

transport, money receipt, etc. In the present case, the evidences collected from 

the supplier 's site is categorical and cannot be disputed. The private records of 

the suppliers have been corroborated and admitted for the correctness of their 

contents by the persons who were in-charge of the supplier 's units. When such 

evidence was brought before the, partner of the appellant 's unit, he 

categorically admitted unaccounted clearance of dutiable items. However,  he 

did not name the buyers to whom such products were sold. In such situation, it 

is strange that the appellant has taken a plea that the department has not 

established the details of buyers and transport of the finished goods to such 

buyers. It is seen that the records maintained by the suppliers, which were  

a firmed by the persons in-charge cannot be brushed aside. it is not the case 
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of the appellant that the suppliers maintained such records only to falsely  

implicate the appellant. In fact, the supply of unaccounted raw materials has 

been corroborated by the partner of the appellant 'sfirm. In such situation, ii is 

not tenable for the appellant to, now in the tippeal stage, raise the point by 

requirement of cross-examination, etc. Admittedly, none of the private records  

or the statements given have been retracted or later contested for their 

authenticiiy In the appeal before  the Tribunal, the appellant is making a 

belated assertion that the statement by the partner of the appellant-firm is not 

voluntary. Various case laws relied upon by the appellants are not of any 

support in the present case. In the cases involving unaccounted manufacture, 

the evidence of each case are to be appreciated for conclusion. As noied 

already, the third party 's records at the supplier 's side as affirmed by the 

person in-charge and further corroborated by the appellant cannot  be 

discounted only on the ground of further evidences like transportation and 

receipt of money has not been proved. in a clandestine manufacture and 

clearance, each stage of operation cannot be established with precision. On 

careful consideration of the grounds of appeal and the findings in the 

impugned order, Ifind no reason to interfere with the findings recorded by the 

lower authority. Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

7.7 Appellant No. 1 has cited Final Order No. A/11033-11034/2015 dated 

17.07.2015 of the Hon'ble CESTAT in the case M/s. Bajrang Castings P'vt. Ltd. 

and Others in support of their contentions. find that the order of Hon'ble 

C:ESTAT held as under :- 

"5. In view of above proposition of law, a diary recovered from  

the broker and few statements alone cannot be made the basis 

for den yin CENVAT credit to the Appellant in the absence of 

cross-examination of the third part v witness 'given.  Further, 

there is no evidence of alternative purchase of raw material by 

the Appellant for manufacture of goods cleared on payment of 

duty during the relevant period........ c_\ . 

[Emphasis supplied] 

7.7.1 On going through the grounds of appeals, as also the written 

submissions made before the lower adjudicating authority, as discussed at Para 

07 of the impugned order, I find that no request for cross-examining any of the 

witnesses has been made by the appellants in the present case and therefore, 

the order of the Hon'ble CESTAT in the case of M/s. Bajrang Castings Pvt. Ltd 

and others supra is not applicable to the instaot case. 

7.8 It is settled law that in cases of clandestine removal, department is not 

required to prove the case with mathematical precision. My this view is duly 

supported by judgments of the Hon'ble Supreme Court in the cases of Shah 

Guman Mal reported as 1983 (13) ELT 1631 (SC) 8 Aafloat Textiles (I) P. Ltd. 

reported as 2009 (235) ELT 587 (SC). 
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7.8.1 The statements, if not retracted, are legal and valid evidences in the 

eyes of law and have to be considered as corroborative evidences as held in 

the cases of (I) Naresh J. Sukhawani [1996 (83) ELT 258 (SC) (ii) Rakesh Kumar 

Garg [2016 (331) ELT 321 HC-Delhi]. I find that Statement of Partner / Director! 

authorized persons of assessee admitting clearances of goods without payment 

of Central Excise duty and without issuing invoices inculpatory and specific and 

not retracted is admissible as held in the case of Hi Tech Abrasives Ltd. reported 

as 2017 (346) ELT 606 (Tri.-Del.) 

"14. On careful consideration of the facts and circumstances as 
outlined above, I find that the statement of Director is the basis 

for the demand. The statement is inculpatory and is specific. The 

Director clearly admitted that the documents/private records 

recovered by the officers contained details of procurement of raw 
materials as well as clearance of finished goods with and without 
payment of duty. This fact is further strengthened by the 
observation that many entries in the private documents are 

covered by the invoices issued by the assessee on which duty 
stands paid. The Director has clearly admitted the truth of the  

charts as well as clandestine clearance of goods covered by the 

entries in the private notebooks which are not covered by the 
invoices. Such statement is admissible as evidence as has been  

held by the Apex Court in the case of Systems & Components Pvt.  
Ltd. (supra). The activities of clandestine nature is required to be 

proved by sufficient positive evidence. However, the facts 
presented in each individual case are required to be scrutinized 
and examined independently. The department in this case has 
relied upon the confessional statement of the Director which is  

also supported by the mentioned entries in the private records. 
There is no averment that the statement has been taken under 

duress. The assessee also does not appear to have asked for cross-

examination durinq the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner 
(Appeals) has erred in taking the view that there is not enough 

evidence of clandestine removat of goods. Even though the 

statement of Shri Sanjay Kejriwal, who is said to be the author of 
the private records recovered has not been recorded, it stands 
admitted by Shri Tekriwal, Director about the truth of the 

contents of the private notebooks. Consequently, I find no reason 

to disallow this piece of evidence. 

16. The evidence of clandestine clearance has been brought on 
record only as a result of investigation undertaken by the 

department. The evidences unearthed by the department are not 

statutory documents and would have gone undetected but for the 

investigation. Therefore, this is a clear case of suppression of facts 

from the department and certainly the extended period of 
limitation is invocable in this case and hence the demand cannot 

be held to be time-barred." 
[Emphasis supplied] 

7.9 I also rely on the decision in the case of M!s. Haryana Steel Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tri.-Del.) wherein it has been held that 
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notebooks (diaries) seized from the possession of appellant's employee at the 

time of search showing entries for accounted as well as unaccounted goods 

which have been explained in detail and disclOsed by GM of the factory tally 

with invoices/gate passed is trustworthy; that statement of employee running 

into several pages and containing detailed knowledge to be considered reliable. 

I also rely on the decision in the case of Ramchandra Rexins Pvt. Ltd. reported 

as 2014 (302) ELT A61 (S.C.) wherein similar view has been taken by the 

Hon'ble Supreme Court. 

7.10 I am of the considered view that the admitted facts need not be proved 

as has been held by the Hon'ble CESTAT in the cases of Alex Industries reported 

as 2008 (230) ELT 0073 (Tri-Mumbai) and Divine Solutions reported as 2006 (206) 

ELT 1005 (Tri.-Chennai). Hon'ble CESTAT in the case of Karori Engg. Works 

reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, the Appellant's reliance on various case laws are 

not applicable in light of the positive evidences available in this case as 

discussed above and in the impugned order. Hon'bte CESTAT in the case of N R 

Sponge P. Ltd reported as 2015 (328) ELT 453 (Tn-Del) has also held l:hat when 

preponderance of probability was against the Appellant, pleading of no 

statements recorded from buyers, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use. 

7.11 In view of above facts, I find that the contentions raised by the 

appellants are of no help to them and the Department has adduced sufficient 

oral and documentary corroborative evidences to demonstrate that the 

Appellants were engaged in clandestine removal of the goods. I, therefore, find 

that the confirmation of demand of Central Excise duty of Rs. 17,50,202/- by 

the lower adjudicating authority is correct, Legal. and proper. 

7.12 Since demand of duty is confirmed, it is required to be paid along with 

interest at applicable rate under Section 11AA of the Act. I, therefore, uphold 

the impugned order ordering interest. 

8. I find that this is a case of clandestine clearances of the goods without 

Central Excise Invoices and without payment of duty and hence, the impugned 

order has correctly imposed penalty equal to duty of Rs. 17,50,202/- on Appellant 

No. 1 under Section 11AC(1) of the Act with option to pay reduced penalty @ 25% 

cf duty confirmed as per provisions of Section 11AC of the Act and as per 

judgements passed by Hon'ble Supreme Court in the case of Rajasthan Spinning 
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and VVeaving Mills reported as 2009 (238) E.L.T. 3 (S.C.) and CBEC Circulars No. 

898/1812009-CX., dated 15-9-2009 dated and No. 88910912009-CX., dated 21-5-

2009. 

8.1 Appellant No. 2 (Partner of Appellant No. 1) has contended that the lower 

adjudicating authority has failed to establish as to how he has abated the so-

called evasion of Central Excise duty and thus wrongly imposed penalty on him 

Under Rule 26(1) of the Rules. find that the facts of this case very clearly 

establish that he was key person of Appellant No.1 and was responsible for 

clandestine removal of the goods manufactured by Appellant No. 1. He, as 

partner, was looking after day-to-day affairs of Appellant No. 1 and had 

concerned himself in various irregular activities related to excisable goods 

including manufacture, storage, removal, transportation, etc. of such goods, 

which he knew and had reason to believe that they were liable to confiscation 

under the Act and the rules made thereunder. I find that imposition of penalty 

upon him as partner under Rule 26(1) of the Rules in addition to imposition of 

penalty on his partnership firm is correct, legal and proper. However, penalty 

equal to duty imposed on him, even when penalty equal to duty on partnership 

firm has been imposed is harsh. I, therefore, reduce penalty on Appellant No. 2 

to Rs. 5 lakhs to meet the interest of justice. 

8.2 Insofar as penalty on Appellant No. 3 is concerned, he contended that 

his role was limited as link person and not concerned with the goods and 

therefore, penalty is not imposable upon him. I find that he was the key person 

and had been dealing with the goods on behalf of Appellant No. 1 without cover 

cf CE invoices and supplied the same without payment of CE duty. Incriminating 

documents establishing clandestine clearances of the goods were also found 

from the premises of Appellant No. 3 during search proceedings on 12.09.2012. 

The details of clandestine transactions recorded in his diary/notebooks 

contained details of the goods, truck no., cash payments, etc. Thus, his role is 

elaborately discussed in the impugned order and in fact, inquiry has originated 

based on the documents recovered from his premises and therefore, he cannot 

now plead that his role was limited as a link person only between buyers and 

seller, I find that his role was crucial in the clandestine removal of goods and 

therefore, penalty on him under Rule 26(1) of the Rules is correct, legal and 

proper. However, penalty of Rs. 8.50 lakhs on him is harsh and hence, I reduce 

penalty on Appellant No. 3 to Rs. 5 lakhs to meet the interest of justice. 

8.3 Insofar as penalty on Appellant No. 4 is concerned, he contended there 

is no material evidence to prove that Appellant No. 4 was involved in any 
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manner as specified in Rule 26(1) of the Rules. I find that he has admitted lapses 

on his part of being part of illegal transactions as recorded at Para 8.14 in the 

impugned order. He has also explained as to how he got himself indulged in 

such illegal activities especially due to his financial conditions. I, therefore, find 

that imposition of penalty of Rs. 10,000/- only by the lower adjudicating 

authority is very reasonable and there is no need to interfere with the impugned 

order in this respect. 

9. In view of above, I uphold the impugned order for Appellant Nci. 1 and 

Appellant No. 4 and modify the impugned order in respect of Appellant No. 2 

and 3 as decided in Para 8.1 a 8.2 above and reject appeals of Appellant No. 1 a 

Appellant No. 4 but partially allow appeals of Appellant No. 2 and Appellant No. 

9. 1 d131tRT cc  JI '34 cpl F1qcl'l q')ckl cifl fqT 'ilIdT I 

9. 1 The appeals filed by the Appellants are disposed off in above terms. 

- 

(cià-1i 'd''l) 

3-Il cl-cl (3.p4r) 

By R.P.A.D.  

To, 

1. M/s Jai Bharat Steel Industries, 

204, GIDC-II, Sihor, 

Distt: Bhavnagar. 

2. Shri Pravin Bansal, Partner of 

M/s Jai Bharat Steel Industries, 

204, GIDC-II, Sihor, 

Distt: Bhavnagar. 

3. Shri Himanshu Nandlal Jagani, 

:38, Vihar Complex, 
4th Floor, Near Sahakari Hat, 

Waghawadi Road, Bhavnagar. 

4. Shri Virsingh Bhadouriya, Broker 

Prop. Of M/s. Radhe Steel, Bhavnagar) 

9, Sitaram Chamber, jst  Floor, 

Top Naka Station Road, Bhavnagar. 
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Copy for information and necessary action to:- 

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Assistant Commissioner, GST & Central Excise Division, 

,, Surendranagar, Surendranagar. 

~() Guard File. 
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