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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

BolT 3.Trztwfrl 4ui-,i 3tTsterlr/ ii.i'i-,i/ eiee 3Ttsteyr, wPi 3,-4ic FioleI a1wT, ioelc / ,,iie,ii( / 1ttfFT5fl ORi IId  

311r fT: / 

Arising out of above mentioned 010 issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar I Gandhidham 

tf Icic1'  & tii) r -ii -i i -ic-ii /Name&Address of the Appellants & Respondent 

1. M/s Ashwin Corporation, Plot No. 77, Ship Breaking Yard Allang, Dist. 

Bhavnagar 

2. Shri Vishnukumar Gupta, Authorised signatory of M/s Ashwin Corporation. 

3usr(3rtftlT) est151 el  sztItT TI8,j dtl  t 391*d iilte'i  I ilt'ite e fmeT Bolter oie w it,,-s 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

titeri tl ,ltRt .t,-'llc tIe OW 'ti4'  3TtfM0T .-otoIlle,(ai 'tl 3081W, lt1zt 3r91c t)e.4 3tfRtW 1944 48 Cm 35B c 

3let#pr em l,i 3lem, 1994 47 ttttT 86 lt 3ieraler it1a ie 47 trr I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

a4kui -.-iie.i Welmr tT48 J4iJ1, 81ei triw, .-le 3,-'iic.1 tttrn o 1oi'tt ofte8lsr ,- 1aiui $7 ¶* 'Ita, - rn 

2,3T.JT, , i"fleIt8V li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) j'la-,i  1(a) 4 mdiv tV 3f4t rermi 3i08 if1ii t13W, lt4sT  .a,-'tic tt,-e o 4eier 308148W iIe.iui 

(WZ) *8 t48lW 8tltW '811wr, , lcflo oer, eWT48 t13W 31W1B'I 3iartiaIrt- 3oo?t. *8  en1v I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd  Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

(B) 3r'81485r iila,at lt trsre .te48er ',i-id 't&,l 1'.' ltlar j,-eio errnr (3081tr) (eaiae81, 2001, Ioi 6 i 3irn)W f41*lter fv 

oq EA-3 Ot * 6 f'et iit WV I  4 ow rnsr, ,,iei jtc sr 47 s4sr ,i,a $7 
43*81w7ftemrtr:1,000I- 

'e'), 5,000/- .t" 3T5TaT 10,000/- 'i" en fltt'tftlT aii tmw $8 crl)1r eeIo{ kl 8715t'tfteT tih en BPTFfltT, a'II1d 308148W 

lq,ui *8 ttieii t eiew C2-ci 511W 4 ¶'.t8l 48 i8t,ie' 51W 4 ,,rvii .,iil tAiI'd 'l' 6i'e oait lr .ii.ir 51181W I 

trel1Wr 6t'  err tWST1W, 1w *8 3W tnWr 4 ii snlv .ai +wld 31t1'14tzr .eieilteiui $7 tarn 81Wer I esratar 3iittr (t4 364T) 4 

Iv 311135r-we 4 Sit'S 500/- wiv err 1lti'tftrr  starr erji ic 1 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3081$8nr .-eieiilwui 5 555155 3081w, I71,-,i 348tfarar, 1994 *8 urn 86(1) 4 3irr45r 'eie floeoiefl, 1994, 4 lta 9(1) 4 riiT 

17nftft8r eme ST-S 4 SIlT elltzfr 4*8 SIT srlwft v4 .ji4 titsi Di 348t1 S 1ea 3547Fr $7 51581 fl't, ii$T ilt niisr 4  

(s.i  4 ow 11 ii1l,i I.81 etilv)   4 ersr 4 eim ow erl S tn's, iCl ai  *8 #1st ,oioi *i #1st 348 ,.ieoi ist 

Sr#l5rl, wits 5 erie srI tt4'i 51155, 5 'iiie '' 'iT 50 ais 'ru sew esiei 50 rue 43481W at welt: 1,000/-  5,000/- 

t1* 315151 10000/-  err 'ilSiT trruw *i Vf4 eer'rt wtl ¶97et'tftsr tk-w err mrenar, ua1Jru 3ee81485r .eieuuiwtul 48 tiers 4 

iie',  1tu-ci S amer 4 (tfl $8 ui1iru'u  s1W S 1w coii smelt )iel1d 68w 6i' r,oie ¶oi .sirui enfIW I ee1)  6" 

1w 47 358 ltiueii 4 1rui etil1W ,,ioi OeI)  31t81481T .eri1l41'fCm *t tiluSi 868'ist I P55151 30451 (34 31(48) 5 ¶ui 3013W-OW * 55155 

500/- ie WI 148t'ilter ttP5 Sl1T 4ru.rul fIli lI 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed ire 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a foes of Rs. 
1000/- where the amount of service tax & interest demanded & penally levied of Fts 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five takhs but not exceeding Rs. cifty  Lakhs, 

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees. in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs 500/-. 

(A)  

(i) 

(B)  



(C) 

(I) 

(v)  

(vi)  

(D) 

(i) 1ccf 3t)I11STSt, 1994 t11TT 86 k 3trtTRT31 (2) (2A) r a(Mtr f srsft 3t'f1r, nm  1994, ¶ia 9(2) 
9(2A) cici ttjftr trr S.T.-7 s t am amjuIt t 4, gsr 3ffzrar nvfzr -qi, rt MWr 3Trtr (3Trftfl,  ePr - iic arin 
,erti 'nfr 3tTr ttftsrT 1a'a (aJ t4(l tiiiif1rt fl StT1V) 311T 3tmr eii 18t' 31rimr 3TrT 3'itWtT, zlar 

 trvnI  f 3itfl?lsr eitFiwi fr 3itar * wi far eM nar k el tT am1r   qt,fl 1'4f / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) *flaii tic'*,, OM c4i ttci,  vu 3ftfMlaT 'I(ui (Tz) ',i1  3TtftM tztar  tEi 3tffaW 1944 r 
im 35v v 3eMr, afr k f(-Cfl  3Tfl, 1994 4t gtii 83 v 3m#tT oiet aft aft vnsT aft a , r 3lafnr af 
iillwui 31'fttr  4ae jc'tic, coIt w STiST 4v 10 tm1ftttTr (10%), a aifir aMair (eiI?  , Sn arañSn, ea 
¶ei1~,a , Sn w fi amiv, aeM tim 3 aTSIT ? ai  aic'ft mM1tr ftnr tft iT a's av 31(I1ai 

ti eTwT af 3m(TT iai 1kv SW  tn1 
(i)  

(ii) i1ST ioii aft eft 'iart tfr 

(iii) ftamtt 3W1 1l'aiecft llea 6 ftv 3iTTSlTt Sr 4'a 

- vrnr at ¶af tim af giemaT (kCflI (it. 2) 3tft1flara 2014 af 3rrM fft rM1sr trrfttwrft af iam 
spTSr 317ff 3nftTr aft eiw .i1 r*iI 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which Is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenval Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

11 eq,i  aff amTfteIvr 3mT8sT 
Revision application to Government of India: 

r 3nar aft asMur 'u11aa -aIlIa arraeM , T1ST r'ec I  31ff11Sm, 1994 aft tITIT 35EE af WTST ti171Sn F 3TTtSftT 3TSn 
rrf, 5t1TTf 'R#'k, tTSrftSnur 3TrftttaT Id asiam, imi ?4amiur, vMt , ftaa 1a atear,  mf, a 1iMt-ii000i, aft 

awi vti1vi / 

A revision application lies to the Under Secretaiy, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 8v  aaeia ftt a1ac1 *, ii 'eta aia aft 17vfl iisi af SnT STF af tilTTSm 4v ckia snr 17tft 3T aivai  SIT 
 tTSn T5ff q't SWR tirt'Iaa 4v ftea, sir ¶I tSnTt ST sit STSROT aia #tui r tttar, 17-t41 iai sir 

17tTt tSnR sr aia aiia 4v aia  31r1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

rnel  17*fl l%aT thrSntaia raf a  (fc)af 
aia,M ei5 Ig tSTSfflJ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

.ic-'IIc  err ariimisr l7.v 17ai tTTTTr af ei, ia an ttzr aft cia 1ftm4M 17'rt zrsrr fti I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

SI1tiiTii ica 3T ddci 3jT 
311ftTTM3fl(3ITflfcORiIcd 31ft)'(ftsrJT (SI 2), 1998 afitisiT 109 ftr cain TeTfttI3 iiii11  vRstTelsi* 
triftir f7v SW II 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

54'I-CI 3TTSnT aft rt'r cilftzrr res ewri EA-8 , M aft ftelat -eioa rrrar (3rr1lw) fteaioft, 2001, af I1I14 9 4t 3rrtalir IlI;;1ar,.c , 
si aritar af eaui fti 3 an 85 311T117f aft aiff an1 I .s4e-a 3M415 85 sirr a1,r auftlr rr 3rafrl 3nft1r aft rmlftztf iimer aft  

snvi sirsi 8elST sio trters 3ftft1zt31, 1944 aft tim 35-EE 85 dId fftcilftir ijer aft 3TiTPPft 85 nr 85 Ilt Sn TR-6 aft cr1 
 aft ,ai# sti1vi / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

tiarfteroi 3lrftim 85 mi )i11  (rtfrftii ar aft .3WmsIsft aft ii.fl eu1v I 
 ea'a erc rrai cs 'e ITT ac  arsr t M ee') 200/- en airtitar 17'ei iv 3ftT n1? elaJa e'c van ama '4 -emni tt M 

ani 1000 -/ en asntTrwr 18.ei ansi I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

ni?, arrftar * e4 r 3tTftaft err icir SI 31it11 8i Iftisi TrIers err iriamis, jenk ar liai emI4l si 85 
 aft aft lRnai tuft 'N)   85 1,' sisiu1ftsiI 3irftaf'St aviffterte aft van 3mtsi sir 85zr stent aft van atn85t'vr l7ei awi I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the tact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

iranarafifitir -nm'-iia rvar 31iI11sW, 1975, 85 3TSreM-1 85 3TSTTIR c,,a 3llftar Qsi PTTur 3nft1r aft gifi rut ffttitftit 6.50 8 an 
-'nivIav IrISn ft18ne erarr 'Iam srrffttri / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

flJ-u tic-w, 8nvtsr ScMiO Titer tisi neien  3ltfllftlli .erieilta,'r (eni) fftlt:t) flnaieel1, 1982 85 efl'rir vat 3rawr 85affttsir ciac'i'f aft 
n13ali 4' OCC 1tiei1 31'IT 3ff tatlat 3tTanf8it 17.'ti ,iidl ff1 / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3SW 3rtftnffzr 'AiI4,mft aft 3I4TSr mta et.1 85 e'itki oii1w, fflIftTr 3ff acIt1dJ1 cmieuivft 85 ¶1v, 3rfterrslf fbmTufllr 1eimc 
www.cbec.gov.in  aft fli e'icl ff I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

The present two appeals have been filed by the Appellants (herein after 

referred to as "Appellant No.1 Et Appellant No.2) as detailed in the Table below 

against Order-in-Original No. 05/AC/Rural/BVR/RR/2017-18 dated 31 .05.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner of Central Excise, Rural Division, Bhavnagar (hereinafter referred 

to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Appeal No. Appellant No. Details of the Appellant 

1 V2/378/BVR/2017 Appellant No.1 M/s. Ashwin Corporation, Plot No. 77, Ship 

Breaking Yard, Alang, Dist. Bhavnagar. 

2 V2//BVR/2017 Appellant No.2 Shri Vishnukumar Gupta, Authorised Signatory 

of M/s. Ashwin Corporation, Plot No. 77, Ship 

Breaking Yard, Alang, Dist. : Bhavnagar. 

2. The brief facts of the case are that Appellant No. 1 is engaged in 

breaking! dismantling of ships imported for breaking purpose at their plot at the 

Ship Breaking Yard, Alang holding Central Excise Registration No. 

AAAFA2O62QXMOO1 and availed Cenvat credit on the inputs, capital goods and 

input services used in or in relation to manufacture of their final products as per 

the Cenvat Credit Rules, 2004 (hereinafter referred to as 'the Rules'). Ships 

imported for breaking purpose normally contained many items viz, fuel oil, high 

speed diesel oil (marine gas oil) Lub. Oil etc to be used as fuel for the ship or for 

generation of electricity as well as other foods, beverages, toiletries and other 

articles to be consumed by the crew on board a ship. An importer of a ship for 

breaking purpose file Bill of Entry in respect of ship imported by him with the 

jurisdictional Customs Authority declaring therein separately the quantities and 

values of (i) Fuel Oil, HSD Oil (MGO), Lub. Oil, (ii) other consumable articles like 

food, beverages, toiletries etc. and (iii) the 'Ship For Breaking Purpose' 

[excluding the goods and material separately declared as mentioned as (I) Et (ii)] 

and customs duty is accordingly assessed thereon. 

2.1 Note No. 9 to Section XV of the Schedule 1 appended to the Central Excise 

Tariff Act, 1985 reads as "in relation to the products of this Section, the process 

of obtaining goods and materials by breaking up of ships, boats and floating 

structure shall amount to 'manufacture' ". Thus, process of obtaining all the 

goods and materials covered under the Section XV (Chapter 72 to 83) of the 

Schedule 1 appended to the Central Excise Tariff by breaking up of ships are 

considered as manufacturing activities and all such goods and materials obtained 

Page 3 of 18 
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by such process are considered as 'excisable goods' being subject to levy of 

duties of Excise as per Section 2(d) of the Central Excise Act, 1944 (hereinafter 

referred to as 'the Act'). However, the goods and materials, except those 

covered under Section XV (Chapter 72 to 83), even though obtained by breaking 

up of ships are considered as non-excisable goods. 

2.2 As per Rule 3 of the Rules, a manufacturer or producer of final products is 

allowed to take credit of duties of excise of the additional duty of customs (CVD) 

paid on any 'input' received by the manufacturer for use in, or in relation to, 

the manufacture of final products. As per proviso to Clause (vii) of Sub-rule (1) 

of Rule 3 of the Rules, Cenvat credit was not allowed in excess of eighty five 

percent of the additional duty of customs (CVD) paid on ships imported for 

breaking purpose. However, the said proviso was omitted with effect from 

01.03.2015 vide Notification No. 01/2016-C.E. (N.T.) dated 01.02.2016. Thus, 

full Cenvat credit of the additional duty of Customs (CVD) paid on ships imported 

for breaking purpose was available to the importer of ships for breaking purpose 

w.e.f. 01 .03.2015. 

2.3 On the basis of information that Appellant No. 1 had availed Cenvat credit 

of the Additional Duty of Customs (CVD) paid on Fuel Oil, M.G.O. (H.S.D. Oil) a 

Lub. Oil etc. contained in the ships imported by them for breaking purpose, an 

inquiry was initiated. Appellant No. 2, authorized signatory of Appellant No. 1 

produced the required documents viz. ER-i returns for the month of February-

2016 to August-2016 and ledger of Cenvat Credit Register (Form RG 23A Part-Il) 

for the period from February-2016 to August, 2016 atongwith Bill of Entry No. 

SBY/199/2015-16 dated 19.02.2016 in respect of M.V. GANT VISION and B.E. No. 

SBY/14/2016-17 dated 11.04.2016 in respect of ship M.V. CARIBE PEARL and a 

statement dated 25.11.2016 of Appellant No. 2 was also recorded. Appellant No. 

2 in his statement stated the as per the factory act, they were not allowed to 

store oil and fuels at the yard and hence oil and fuels were removed in 

tankers/barrels and then sold directly to the registered dealers and/or to the 

actual users; that they took Cenvat Credit equivalent to 100% of the total duty 

paid under CTH 8908 as provided under the Rules; that they taken the credit on 

bunker (Fuel Oil! Marine Gas Oil (HSD), Lub Oil) lying inside engine room in 

respect of vessels imported by them and had utilized the same during February 

and April, 2016; that they had taken credit of Cenvat credit in respect of Fuel 

Oil! Marine Gas Oil, Lub. Oil as the same was filed under Chapter heading 8908. 

Page 4 of 18 



Appeal No: VZ/378, 37918VR/2017 

5 

Appellant No. 1 vide letter dated 26.11.2016 informed that they had used part 

quantity of HSD Oil imported per vessels MV Grant Vision and MV Caribe Pearl 

and submitted copies of 'FUEL CONSUMPTION MEMO' as fuel for operating of D. 

G. Set, Winches, Cranes etc. at their plot. 

2.4 The following observations were made by the investigation: 

(i) As per the Note No. 9 to Section XV (Chapter 72 to 83) of the Schedule 1 

appended to the Central Excise Tariff Act, 1985, the goods and materials 

obtained by process of breaking up of ships can only be considered as the 

'excisable goods' as defined under Section 2(d) of the Act as well as the 'final 

products' as defined under Rule 2(h) of the Rules so far process of breaking of 

ship is concerned. 

(ii) As per RuLe 3 of the Rules, a manufacturer or producer of final products is 

allowed to take credit of duties of excise or the additional duty of customs (CVD) 

paid on any 'input' received in the factory of manufacture of final products for 

use in, or in relation to, the manufacture of final products. As per Rule 2(k) of 

the Rules, the word 'input' means all goods used in the factory by the 

manufacturer of the final products but excludes any goods which have no 

relationship whatsoever with the manufacture of final products irrespective of 

classification of the goods under Central Excise or Customs Tariff and whether 

any goods can be considered as 'input' or not depends on its usage in the 

process of manufacture of their final products. 

(iii) Appellant No. 2 in his statement dated 25.11.2016 agreed that immediately 

after beaching of a vessel at their ship breaking plot, all the fuels and oils are 

removed from the vessel and sold out without storing the same and without 

using it (except a few quantity of HSD Oil used as fuel for operating of ft. G. Set, 

Winches, Cranes etc. at their ship breaking plot) in the process of obtaining 

goods and materials by breaking up of ship. 

(iv) From ER-i returns filed by Appellant No. 1, it cannot be ascertained whether 

the Cenvat credit taken were admissible or not as per the provisions of Rules in 

as much as ER-i return depicts only the figures of opening balance, Cenvat 

credit taken and utilized and closing balance. 

(v) Appellant No. 1 had taken Cenvat credit of the Additional Duty of Customs 

(CVD) paid on fuel oil, high speed diesel oil (M.G.O.) Et Lub. Oil suppressing the 

Page 5 of 18 
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fact that the same were not used in the process of obtaining excisable goods and 

materials by breaking up of ship and these facts were noticed only at the time of 

investigation. 

(vi) As per Rule 9(5) of the Rules, a manufacturer of final product is required to 

maintain proper record for the receipt, disposal, consumption and inventory of 

the input and the burden of proof regarding the admissibility of Cenvat credit 

shalt lie upon the manufacturer taking such credit. 

(vii) As per Explanation III to sub-rule (3) of Rule 6 of the Rules, no cenvat credit 

shall be taken on duty or tax paid on any goods and services that are not inputs 

or input services. 

(viii) Therefore, Cenvat Credit of Rs. 17,30,253/- taken by Appellant No. 1 of 

Additional Duty of Customs (CVD) paid on fuel oil, high speed diesel oil (M.G.O.) 

a Lub. Oil (inside engine room bunker) was wrong in as much as the said goods 

were not used in the process of manufacture of their final excisable goods by 

breaking of the said ships and directly sold to open market therefore the same 

cannot be considered as 'input' as defined under Rule 2(k) of the Rules. 

2.5 Show Cause Notice No. V.73/03-13/D/Rural/2016-17 dated 20.06.2017 

was issued to both Appellants wherein it was proposed to demand and recovery 

of wrongly availed Cenvat Credit of Rs. 17,30,253/- as per the provisions of Rule 

14 (1)(i) of the Rules read with Sub-section (4) of Section hA of the Act from 

Appellant No. 1. It was also proposed to impose penalty under Rule 15(2) of the 

Rules read with Section 1 1AC of the Act upon Appellant No. 1 and penalty under 

Rule 15A of the Rules upon Appellant No. 2. The said Show Cause Notice was 

adjudicated by the lower adjudicating authority vide the impugned order 

wherein he confirmed demand of Cenvat credit of Rs. 17,30,253/- under Rule 

14(1)(i) of the Rules read with Section 11A(4) of the Act and also imposed 

penalty of Rs. 17,30,253/- under Rule 15(2) of the Rules read with Section 11AC 

of the Act upon Appellant No. 1 by giving option of 25% reduced penalty subject 

to the conditions of Section 11AC arid also imposed penalty of Rs. 5,000/- upon 

Appellant No. 2. 

3. Being aggrieved with the impugned order, Appellant No.1 and 2 preferred 

these appeals on the various grounds as under: 
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3.1 The impugned order is not proper and legal as same has been passed by 

gross violation of provisions of the Rules as well as provisions of Customs Tariff 

Act read with Central Excise Tariff Act; that they rely on provisions of Section 

3(1) of the Customs Tariff Act, 1975, Rule 2(k), 2(h) of the Rules and Section 

Note No. 9 of Section XV of the Central Excise Tariff Act, 1985. The licit input 

was the imported goods which have been classified under Central Excise Tariff 

item No. 8908.00.00 for the purpose of levy of CVD under the provisions of 

Section 3(1) of the Customs Tariff Act, 1975; that the provisional assessment of 

the said goods has been done by the proper customs officer by classifying the 

bunkers under the provisions of the Central Excise Tariff item No. 8908.00.00 of 

the Central Excise Tariff Act, 1985 as far as the levy of CVD is concerned in 

respect of the bunkers lying in inside the engine room; that the goods classified 

by the Customs Department under Chapter 27 is not the input and not availed 

Cenvat credit on CVD paid in respect of such oils/bunkers classified under 

Chapter 27 and thus they correctly availed the Cenvat credit under dispute. 

3.2 The disputed goods have been classified under CETSH 8908.00.00 being an 

integral part of the vessel which has been clarified by the Hon'ble High Court of 

Gujarat in their order dated 05.07.2012 read with the DFGT's letter dated 

26.06.2013 and further read with the assessment of Bills of Entry assessed by the 

proper Customs Officer; that at the time of presenting the Bill of Entry, 

Appellant No. 1 had declared that they would avail Cenvat credit on the goods 

falling under CETSH 8908.00.00 and proper Customs Officer assessed the duty 

accordingly including the said CVD; that the goods falling under CETSH 

8908.00.00 are the ticit input as specified under Rule 3(1)(vii) of the Rules which 

consist the duty of excise on such goods as specified under clause (i), (ii), (iii), 

(iv), (v), (vi) and (via) levied under various Acts and thus they correctly availed 

the Cenvat credit under dispute which was reversed under protest due to heavy 

pressure of the Department. 

3.3 The adjudicating authority erred in holding at Para 3.2 of the impugned 

order that Appellant No. 1 had availed Cenvat Credit to the extent of 85% of CVD 

in respect of the imported goods declared in bill of entry whereas Appellant No. 

1 had clearly declared that they would avail 100% CVD as Cenvat credit under 

Rule 3(1) of the Rules in respect of the imported goods classified under CETSH 

No. 8908.00.00; that the adjudicating authority erred at para 3.4 of the 

impugned order by misinterpreting Circular No. 37/1996-Cus. dated 03.07.1996 
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which was nothing but reply to audit covering the issue of levy of Customs Duty 

on the basis of Light Displacement Tonnage (LDT) of the ship imported for 

breaking; that Hon'ble Gujarat High Course in order dated 05.07.2012 has held 

that such fuel oils are the integral part of the vessel and classified under chapter 

8908.00.00 of the Customs Tariff Act, 1975; that Rule 3(1) of the Rules, allow 

such Cenvat credit of such duties paid in accordance with the 
1st 

 schedule to the 

Central Excise Tariff Act read with the Rule 3(1)(vii) of the Rules; that since the 

specified duty under Rule 3(1)(vii) of the Rules has been paid, they had correctly 

availed the Cenvat credit; that findings recorded by the lower adjudicating 

authority at para 3.5.4 of the impugned order is not correct as the duty of 

customs and duty of Central Excise are levied on the imported goods specified in 

the respective tariff Act so far as the levy of CVD is concerned; that levy of 

duties always depend upon the goods specified in the said Tariff Acts and the 

Cenvat credit is depending upon the levy of Central Excise duty and levy of CVD 

on the specified goods as specified in the Customs Tariff Act; that the 

adjudicating authority has wrongly applied the Rule 3(2) of the Rules. 

3.4 The ships had been imported as is where basis with everything on board; 

that bunkers are terms as 'integral part of the vessel' and accordingly, classified 

under 8908; that as per Hon'ble Supreme Court's guideline, the stock of bunkers 

lying on board of the ships imported for breaking are immediately required to be 

removed from board of the ships to avoid fatal accident and enable to carry out 

the smooth activites of breaking of ships by using oxygen gas! LPG gas; that 

without removing such oils from the board of vessel, manufacturing activities as 

defined under Section Note No. 9 of Section XV of the Central Excise Tariff Act, 

1985 cannot be started; that in their case input is the goods falling under 

Chapter 8908 of Central Excise Tariff read with the provisions of Section 3(1) of 

the Customs Tariff Act, 1975, pertaining to levy of CVD which is specified for 

avaitment of Cenvat Credit under Rule 3(1) of the Rules; that such use is to be 

interpreted with reference to the goods classified under Central Excise Tariff 

No. 8908.00.00 i.e. the ships imported for breaking up only and not the disputed 

goods alone as the same has been classified under the said item by the Customs 

and Central Excise Department; that it is not true that they had not used the 

goods covered under Chapter 8908.00.00 of the Customs Tariff Act, 1975/Central 

Excise Tariff Act, 1985; that they rely on judgment reported as 2016 (335) NELT 

344 (Tri.-Mumbai) in case of KEC International Ltd. 
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3.5 The adjudicating authority has tried to challenge the duty already 

determined by the proper Customs Officer so far as the assessment of CVD is 

concerned; that findings of the lower adjudicating authority at para 3.5.5 of the 

impugned order are not correct in as much as they had clearly established that 

the CVD paid uner the provisions of the Section 3(1) of the Customs Tariff Act, 

1975 is clearly applicable for availrrient of Cenvat Credit as provided under Rule 

3(1) of the Rules in as much as such rate of CVD has been determined as per the 

rate of duty as shown against Central Excise Tariff 8908.00.00; that the CBEC 

vide Circular dated 23.10.1997 has clearly held that 'entire ship except ship 

store are classifiable under 8908 is an input taking part in the activity of ship 

breaking under Rule 57A of the Central. Excise Rules, 1944; that removing oils 

from the board of the ship is directly nexus with the manufacturing activities; 

that the statement of the partner of Appellant No. 1 has misconstrued by the 

adjudicating authority; that meaning of "use" is to be understood technically 

looking to the manufacturing process; that the 'manufacture' includes series of 

processes which are incidental or ancillary to the completion of manufacture 

process; that manufacture involves series of 'processes'; that the process in 

manufacture or in relation to manufacture implied not only the 'production' but 

the various stages through which the raw material is subjected to change by 

different operations'; that they rely on judgment in case of Rajasthan Chemical. 

Works reported as 1991 (55) ELT 444 (SC); that the adjudicating authority erred 

in recording findings at para 3.5.6, 3.5.9 of the impugned order. 

3.6 The lower adjudicating authority erred in relying on judgment of Saibaba 

Ship Breaking Corporation which is not applicable however judgment reported at 

2002 (140) ELT 135 (Tri.-Mumbai) is applicable in this case; that as an evidence 

they refer to Bill of Entry No. SBY/75/2015-16 dated 26.08.2015 filed by M/s. 

Ghasiram Gokalchand Ship Breakers, Plot No. 08, SBY, Alang classifying 

remaining bunkers under the engine room or outside the engine room but the 

proper Customs Officer has classify such oils lying inside the engine room under 

Central Excise Tariff No. 8908.00.00 and assessing officer has passed a remark on 

the body of the said Bill. of Entry dated 26.08.2015 as "re-assessed as bunkers 

contained in the outside tanks classifiable under respective heading in terms of 

Circular No. 37/96-Customs dated 03.07.96; that the Hon'ble CESTAT Order No. 

A/11210-11318/2014 dated 08.07.2014 which has been confirmed by Hon'ble 

Supreme Court have held that surplus bunkers classifiable under 89.08 of the ITC 

(HS), however, classification of same goods under Customs Tariff Act is sot 
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domain of customs authorities and therefore, outside the bunkers provisionally 

assessed under CH. 72 of CTH." 

3.7 They had not suppressed any facts and circumstances as they had 

declared the intention for avaiUng the Cenvat credit on the goods classified 

under Central Excise Tariff No. 8908.00.00 at the time of presenting the bills of 

entry; that department was well aware that ship breaking units have availed the 

Cenvat credit; that present issue was pertaining to the interpretation of law 

which was decided by the Customs Department in their favour; that they rely on 

Circular No. 101412/2016-CX dated 01 .02.2016; that at the time of recording of 

statement of Appellant No. 2, said Circular was in existence which implies that 

subject Show Cause Notice was wrongly issued to impose penalty; that Appellant 

No. 2 was not liable for penalty under Rule 15A as the Department was well 

aware with the issue under dispute since the issuance of said Circular dated 

01.02.2016; that the adjudicating authority has passed the impugned order in 

gross violation of judicial discipline as held in judgment reported at 2017 (346) 

ELT 413 (Tri.-Ahmd.) in case of Shatu Synthetics Pvt. Ltd.; that penalty under 

Section 11AC of the Act is not imposable if the issue is relating to interpretation 

of the provisions of the Act; that they rely on judgment reported as 2004 (163) 

ELT 14 (CESTAT), 2005 (184) ELT 61 (CESTAT). 

4. Personal Hearing in the matter was attended by Shri N. K. Maru, 

Consultant on behalf of both Appellant No. 1 Et 2 and reiterated the grounds of 

the appeals and submitted that he is not to add or modify any submission made 

therein. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

the Appeal Memorandum and written submissions made by both Appellants. The 

issue to be decided is as to whether: 

(i) Cenvat Credit of Rs. 17,30,253/- taken by Appellant No. 1 on fuels is correct 

or required to be recovered from Appellant No. 1; 

(ii) imposition of penalty on Appellant No. 1 & Appellant No. 2 is correct or 

otherwise. 

6. I find that the crux of the issue is that the Department is of the view that 

Cenvat Credit of Additional Duty of Customs (CVD) paid on fuel oil, high speed 

diesel oil (M.G.O.) & Lub. Oil (inside engine room bunker) availed by the 
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Appellant No. 1 was not available to them since the same were not used in the 

process of manufacture of final excisable products by breaking the ships but 

were directly taken out and sold in open market and thus same cannot be 

considered as 'input' as defined under Rule 2(k) of the Rules. 

6.1 It is on record that as per the Note No. 9 to Section XV (Chapter 72 to 83) 

of the Schedule 1 appended to the Central Excise Tariff Act, 1985, the goods and 

materials obtained by process of breaking up of ships can only be considered as 

the 'excisable goods' as defined under Section 2(d) of the Act as well as the 

'final products' as defined under Rule 2(h) of the Rules so far process of 

breaking of ship is concerned. As per Rule 3 of the Rules, a manufacturer or 

producer of final products is allowed to take credit of duties of excise or the 

Additional Duty of Customs (CVD) paid on any 'input' received in the factory of 

manufacture of final products for use in, or in relation to, the manufacture of 

final products. As per Rule 2(k) of the Rules, the word 'input' means all goods 

used in the factory by the manufacturer of the final products but excludes any 

goods which have no relationship whatsoever with the manufacture of final 

products irrespective of classification of the goods under Central Excise or 

Customs Tariff and whether any goods can be considered as 'input' or not 

depends on its usage in the process of manufacture of their final products. The 

Appellant No. 2 in his statement dated 25.11.2016 deposed that immediately 

after beaching of a vessel at their ship breaking plot, all the fuels and oils are 

removed from the vessel and sold out without storing the same and without 

using it (except a few quantity of HSD Oil used as fuel for operating of D. G. Set, 

Winches, Cranes etc. at their ship breaking plot) in the process of obtaining 

goods and materials by breaking up of ship. 

6.2 On the other hand contention of the Appellant No. 1 is that 'input' was 

the imported goods classified under Central Excise Tariff 8908.00.00 for the 

purpose of levy of CVD being an integral part of the vessel; that while filing bills 

of entry they have declared that they would avail Cenvat credit of CVD; that 

CBEC vide Circular dated 23.10.1997 has clearly held that entire ship except ship 

stores are classifiable under 8908 is an input taking part in the activity of ship 

breaking under Rule 57A of the Central Excise Rules, 1944; that disputed goods 

are classifiable under Central Excise Tariff 8908.00.00 and obtaining/removing 

the oils from the ship is directly nexus with the manufacturing activities; that 

the oils obtained/recovered from the vessel is to be termed as non-excisable 
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goods, but the same are to be termed as by products emerged during carrying 

out manufacturing process; that as an evidence they refer to Bill of Entry No. 

SBY/75/2015-16 dated 26.08.2015 filed by M/s. Ghasiram Gokalchand Ship 

Breakers, Plot No. 08, SBY, Alang, the proper Customs Officer has classify such 

oils lying inside the engine room under Central Excise Tariff No. 8908.00.00 and 

assessing officer has passed a remark on the body of the said Bill of Entry dated 

26.08.2015 as "re-assessed as bunkers contained in the outside tanks classifiable 

under respective heading in terms of Circular No. 37/96-Customs dated 

03.07.96; that the Hon'ble CESTAT Order No. A/11210-11318/2014 dated 

08.07.2014 which has been confirmed by Hon'ble Supreme Court have held that 

surplus bunkers classifiable under 89.08 of the ITC (HS), however, classification 

of same goods under Customs Tariff Act is sole domain of customs authorities 

and therefore, outside the bunkers provisionally assessed under Chapter 72."; 

that CBEC has clarified the issue by way of Circular No. 1014/2/2016-CX dated 

01.02.2016. 

6.3 I find that the dispute in question was clarified by CBEC way back vide 

Circular No. 37/96-Cus. dated 03.02.1996 (issued from F. No. 512/22/89-Cus. VI) 

as under: 

(a) movable gears such as lifting and handling machinery, anchors, 

navigational equipment, machine tools, fire fighting equipment form part 

of vessels normal equipment and hence classified u/h 89.08. 

b) Fuel and oil contained in the vessel's machinery and engines can also 

be regarded as forming integral part of the vessels and hence be classified 

under Heading 89.08. 

(c) Spares parts (such as propellers), whether or not in a new condition 

and movable articles (furniture, kitchen equipment, table-ware 

etc.) showing clear evidence of use and which have formed part of normal 

equipment of vessels, are classifiable under heading 89.08. 

d) Remaining fuel and oil [other than that mentioned in sub-para (b)] 

above and other ship stores, including drinks and foodstuff are classifiable 

separately in their own appropriate headings. 

6.3.1 Hon'ble High Court of Gujarat in case of M/s. Priya Holdings (P) Ltd. 

reported as 2013 (288) ELI 347 (Guj.) has held that:- 
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"12. As can be seen from the impugned order, the Tribunal, after 

appreciating the evidence on record, has come to the conclusion that the 

fuel contained in the engine tanks would form an integral, part of the 

vessel's machinery and engine, and therefore, would fall under sub-para 

(b) whereas the remaining fuel and oil contained in other tanks would fall. 

within the ambit of sub-para (d) and would be classifiable under their own 

separate headings." 

6.3.2 The above views were again affirmed by the Hon'ble Gujarat High Court 

in case of M/s. J. M. Industries reported as 2014 (302) ELT 382 (Guj.). The 

Hon'ble CESTAT, Ahmedabad in the case of M/s. A. G. Enterprise 2014 (308) ELT 

418 (Tri.-Ahmd.) held that even fuel stored outside engine room are an integral 

part of vessel's machinery and to be classified under heading 89.08. The 

relevant para is re-produced as under: 

"4.Heard both sides and perused the case records. The issue involved in alt these appeals 

is as to what should be the classification of HSD/LDO, under the EXIM Policy, which is 

contained in the fueL tanks of the vessels brought for breaking. As per the CBEC Circular 

dated 26-1-2013 and the orders passed by Commissioner (Appeals) such fuel needs 

classification under 27101040 of the Import Policy and is a restricted item to be imported 

through State Trading Agencies. Appellants, on the other hand, argued that HSD is not  

separately imported by the appelLants and was found contained in the vessel as fuel/ship  

stores at the time of purchase and no extra price is paid for such fuel. It is observed that 
DGFT under F. No. IPC/4/5(684)I97/82/pc-2(A), dated 26-6-2013 has opined that surplus  

fuel stored in the fuel tanks (whether inside or outside engine room) forms a part of the 

ship/vessels imported for breaking up and should be considered as integrated part of the 

vessel's machinery and is classifiable under 89.08."  

(Emphasis supplied) 

6.3.3 The above views of the Hon'ble CESTAT/ High Court were affirmed by the 

Hon'bte Supreme Court reported as M.K. Shipping & Allied Industries Pvt. Ltd. - 

2015 (322) E.L.T. A326 (S.C.). Thus, it is without doubt that the fuel stored 

outside engine room form part & parcel of ship/vessels imported for breaking 

and are classifiable under Heading 89.08 only. 

6.4 In view of above, fuel and oil contained in the vessel's machinery and 

engines (inside or outside engine room) are necessarily part of a ship and 

classifiable under Heading 89.08. The ship cannot sail and reach the ship-

breaking yard unless the fuel and oil is present on board. Further, fuel and oil 

are also required on board for generation of electricity for consumption for 

operations carried out by the ships. What is imported, therefore, is a ship with 

fuel and oil, which are integral part of it. It is on record that the fuels and oil 
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had not been imported separately, in this case but imported as part of ship 

stores. Therefore, I hold that when the ship was imported for breaking up, the 

fuels Et oils available on ship even as stores form part of the ship and are, 

therefore, inputs. 

6.5 It is a common practice that fuel and oil are necessarily required to be 

removed firstly for the purpose of safety and efficient operation. Therefore, fuel 

and oil available on board of ship are removed and evacuated for effective and 

hazardless breaking of the ship. The process of breaking up of ship starts with 

removing of fuel and oils from the ship as well as other removable articles. 

Therefore, removal of oil is nothing but part of manufacturing process and all 

the goods including fuel and oils are inputs for the purpose of ship breaking unit. 

Therefore, CVD paid and availed as Cenvat credit is nothing but CVD paid and 

availed on inputs for manufacturing process i.e. ship breaking carried out by 

Appellant No. 1. Therefore, I do not find any merit in denying Cenvat Credit of 

CVD paid by Appellant No. 1 on the entire ship, imported for breaking. 

Accordingly, additional duty of customs paid on fuel and oil contained on board 

of ship, is available to them as Cenvat credit for utilization in payment of duty 

on the goods and material obtained by breaking up of ship. 

6.6 It is pertinent to mention here that ships are imported into India for 

breaking purpose and charged with Customs duty based on the value decided by 

the seller and the buyer through Memorandum Of Agreement based on Light 

Displacement Tonnage (i.e. L.D.T.) The ship includes fuel and oils, foods stuff, 

beverages and other removal items used for running of ship. Apart from Customs 

duty, Additional Duty of Customs (CVD) is also charged and collected under the 

belief that Central Excise duty payable on like goods as manufactured in India. 

The ship breaking units were having Central Excise registration for removal of 

goods obtained during breaking up of ships and they have been paying Central 

Excise duty accordingly. Thus, CVD is charged and collected in lieu of Central 

Excise duty irrespective of the fact that the same is not manufactured by the 

ship breaking unit but imported with the ship for breaking purpose. Therefore, 

the entire ship including items on board are input for the purpose of Central 

Excise duty payable by the ship breaking Linits while removing the same and they 

pay Central Excise duty as well. Thus, CVD paid at the time of importation of 

ships is part and partial of duty element which is available to the ship breaking 

unit as Cenvat credit and they can utilize the same while discharging their 
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Central Excise duty on the items removed from breaking of ship as welt as 

removal items available on ship incLuding fuels and oils. 

7. I find that the intention of the legislature is not to deny Cenvat credit of 

CVD paid by ship breaking unit at the time of payment of Customs duty and 

utilization thereof while paying Central Excise duty. Therefore, CBEC issued 

Circular No. 1014/2/2016-CX dated 01 .02.2016 which is re-produced below for 

ready reference: 

Circular No.-1014/2/2016-CX 

Dated the 1st February, 2016 

F. No. 6/14/2014-CX.I (Pt.) 

Government of India 

Ministry of Finance 

Department of Revenue 

Central Board of Excise E Custom 

New Delhi, dated the 1st February, 2016 

To Principal Chief Commissioner! 

Chief Commissioner / 

Principal Commissioner of 

Central Excise and Customs (All) 

Web-master, CBEC 

Madam/Sir, 

Subject: Inclusion of show cause notice's issued in relation to levy of CVD on vessels imported 

for breaking in the 'Call-Book'-reg. 

References have been received in the Board from trade and field formations in relation to 

Judgement of Hon'ble High Court of Gujarat passed in SCA No. 10607 of 1995 filed by M/s 

Shivam Engineering Company and others reported as {2014-TIOL-1563-HC-AHM-CUS]. A SLP has 

been filed by the department in Hon'ble Supreme Court against this order. 

2. In the said judgement, Hon'ble High Court has held that duty under Central Excise Act, 1944 

can be levied, if the article has come into existence as a result of production or manufacture. 

Articles which are not produced or manufactured cannot be subjected to levy of excise duty. On 

the import of like article, no additional duty can be levied under section 3(1) of the Customs 

Tariff Act, 1975. Since the vessels and other floating structures for 'breaking-up' are not 

manufactured in India, no excise duty is Leviable and consequently no additional duty under 

Section 3(1) of the Customs Tariff Act, 1985 can be levied on import of such goods. The reason 

for such conclusion by Hon'ble High Court is that when articles which are not produced or 

manufactured cannot be subjected to levy of excise duty, then on the import of like articles no 

additional duty can be levied under the Customs Tariff Act. 

3. In view of above said judgement, trade are following two different practices as enumerated 

below and are being issued Show cause Notices according to the practice they follow:-. 
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(i) Show Cause Notices have been issued to importers who are not paying CVD demanding CVD 

from them as department has appealed against the order of the Hon'ble High Court of Gujarat. 

(ii) Show Cause Notices for wrong availment of CENVAT credit have been issued to those 

importers who are paying CVD voluntarily and taking CENVAT credit and utilising the same for 

payment of Central Excise duty liability arising due to breaking of vessels. 

4. The problem faced by the trade due to issue of Show Cause Notices in either situation has 

been examined in Board and it has been decided that all Show Cause Notices issued for non-

payment of CVD [refer para3(i) above] shall be kept in call book till the SLP filed by the 

department in the Hon'ble Supreme Court is decided. 

5. Show Cause Notice denying Cenvat Credit of CVD paid voluntarily by the importers at the 

time of import is not warranted. It is well settled position in law that a buyer may avail Cenvat 

Credit, if supplier has paid duty. In this regard following case law may be referred- CCE vs. 

CEGAT2006 (202) ELT 753(Mad HC DB), CCE vs Ranbaxy Labs Ltd. [2006(203) ELT 213(P8H HC 

DB)], Commissioner of Central Excise, Chennai-I vs CEGAT, Chennai reported as 

[2006(202)ELT.753(MAD.)]. Credit is accordingly admissible for duty paid voluntarily. 

6. Thus, once the importer has paid CVD on import of ship, Cenvat Credit of that CVD cannot be 

denied for payment of Central Excise duty on breaking of that ship. Show Cause Notices already 

issued for denying Cenvat Credit may be decided in light of these instructions and in future such 

Show Cause Notices may not be issued. 

7. Also vide Notification No. 1/2016- Central Excise(N.T.), dated 01.02.2016 in the CENVAT 

Credit Rules, 2004, in rule 3, in sub-rule (1), in clause (vii), the proviso has been omitted. 

8. Proviso to rule 3(1 )(vii) of CENVAT Credit Rules, 2004 was inserted vide Notification No. 

3/2011-Central Excise(NT), dated 1.3.2011. In the breaking of ships, products of section XV(base 

metals and articles of base metal) are obtained which are deemed to be manufactured as 

provided in section note 9 of Section XV of the First Schedule to the Central Excise Tariff Act, 

1985.On the other hand, a number of used serviceable articles such as pumps, air conditioners, 

furniture, kitchen equipment, wooden panels etc. are also generated. These are generally sold 

as second hand goods by ship breaking units but no excise duty is payable as they do not emerge 

from a manufacturing process. At the same time, ship breaking units are allowed to avail full 

credit of additional duty of customs paid on the ship when it is imported for breaking. This 

anomaly was resulting in excess utilization of CENVAT credit. Rule 3 of the CENVAT Credit 

Rules, 2004 was accordingly amended to prescribe that Cenvat credit shall not be allowed in 

excess of 85% of the additional duty of customs paid on ships, boats etc. imported for breaking. 

9. Further, amendment in Rule 6 of CENVAT Credit Rules, 2004 was carried out in budget of 

2015, to provide that now credit is required to be reversed even for non-excisable goods 

produced as byproducts in the process of nianufacture of excisable goods. This amendment has 

brought non-excisable goods and exempt goods at par and no credit is now avaiLable on either 
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of them. The explanation inserted in Rule 6 is as follows:Explanationl- For the purpose of this 

rule, exempted goods or final products as defined in clause (d) and (h) of rule 2 shall include 

non-excisable goods cleared for a consideration from the factory. 

10. At present there is a conflict regarding reversal of credit in relation to non-excisable goods  

which emerge during breaking of ship viz, whether restriction/reversal of credit needs to be  

done under proviso to rule 3(i)(vii) of CENVAT Credit Rules, 2004 or under rule 6 of CENVAT  

Credit Rules, 2004. To resolve the conflict, the provision restricting CENVAT credit to 85% under 

proviso to rule 3(i)(vii) of Cenvat Credit Rule, 2004 has been deleted. Consequently ship  

breaking units would be entitled to avail 100% credit of the CVD paid with effect from  

01 .03.2015 but would also be required to follow provisions of rule 6 of CENVAT Credit Rules,  

2004 with effect from 01.03.2015. This beneficial amendment of deleting proviso to rule 3(i)(vii) 

of CENVAT Credit Rules, 2004 has been done retrospectively with effect from 01 .03.2015, that 

is the date from which reversal of Cenvat Credit for non-excisable goods was provided in rule 6 

of Cenvat Credit Rules, 2004.  

11. Difficulties faced, if any, in implementation of this Circular may be brought to the notice of 

the Board. Hindi version follows. Yours faithfully 

(Santosh Kumar Mishra) 

Under Secretary to the Government of India 

7.1 Para 3(u) clearly covers the issue involved in the present appeal. CBEC 

has also mentioned the remedy for Show Cause Notices issued for denial of 

Cenvat credit of CVD by mentioning that 

"5. Show Cause Notice denying cenvat Credit of CVD paid voluntarily by the importers at the 

time of import is not warranted. It is well settled position in law that a buyer may avail Cenvat 

Credit, if supplier has paid duty. In this regard following case law may be referred- CCE vs. 

CEGAT2006 (202) ELT 753(Mad HC DB), CCE vs Ranbaxy Labs Ltd. [2006(203) ELT 213(PH HC 

DB)J, Commissioner of Central Excise, Chennai-I vs CEGAT, Chennai reported as 

[2006(202)ELT.753(MAD.)]. Credit is accordingly admissible for duty paid voluntarily. 

6. Thus, once the importer has paid CVD on import of ship, Cenvat Credit of that CVD cannot be 

denied for payment  of Central Excise duty on breaking of that ship. Show Cause Notices already 

issued for denying Cenvat Credit may be decided in light of these instructions and in future such 

Show Cause Notices may not be issued." 

8. Therefore, the issue is no more res-integra in terms of above position 

clarified by CBEC vide said Circular dated 01.02.2016. Thus, I find that the 

demand of recovery of Cenvat credit is not sustainable. Since demand itself is 

not sustainable, questions of paying interest and imposition of penalties on both 

the appellants are also not warranted. Since it is being held by me in this order 

Page 17 of 18 



AppeaL No: V2/378, 379/BVR/2017 

18 

that the impugned order is not sustainable in law, it is liable to be set aside. 

Accordingly, I allow the appeals filed by both the Appellants and set aside the 

impugned order. 

1 cI3?IRT e   1j  3{cfkI cpl fic 3c*d ci'b f5R1T '511d1 

8.1 The appeals filed by the Appellants stand disposed off in above terms. 

By RPAD 

To 

1.  M/s. Ashwin Corporation, Plot No. 

77, Ship Breaking Yard, Alang, 

Dist. : Bhavnagar. 

-fjç 

_____ ______ 
Ie-cLI: Lc1a-ilR. 

2.  Shri Vishnukumar Gupta, Authorised 

Signatory of M/s. Ashwin 

Corporation, Plot No. 77, Ship 

Breaking Yard, Alang, 

Dist. : Bhavnagar. 

u- diLd!, 

____ 
1319, 3TT fitr 

¶Ie-eiI: 3Th1a-ldl.1. 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3kThe Assistant Commissioner, GST & Central Excise Division-Il, Bhavnagar. 

,4) Guard File. 
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