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The appeal under sub section (2) end (2A) of Ins section 36 the Finance Act 1994, shall be tiled in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1294 end shall be sccornpanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Ass:stant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 
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1355 35 3yo)a, sI uffy f6ys(le 3ti'stzf, 1994 ffr cms 83 s 3ffltn vrsiatm rtfi fr UrIc s at , 8SF 3tT3F 9 314)TlSF 
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For an appeal to be filed before the CESTAT, under Secyori 35F c.i'trte Central Excise Act, 1944 which is alTo made 

applicable to Service Tax under Section 83 of the Firancs Act, 109.t. sn  apoesi agsinsi this order shall tie before the Tribunal 

on payment of 10% of the duty demanded vinere duty o duty and penally ci's in thsputs, or penalty, where penally alone is in 

dispute, provided the amount of pre-deposit payable eioulcl be Subject to a ceiling ci Ps. 10 Crores, 

Under Central Excise and Service Tax. "Duty Demanded shall incluri.0 

amount determined under Section. 11 Id, 

(ii) amount of erroneous Cenvst Credit trslieo: 

(iii) amount payable under Rule 6 01 the Canvas i2idit Ituiss 

- provided farther that the provisions of this Section shalt not apply to the vtsj' application and appeals pending before 

any appellate authority prior to the commencement cf the Finance (No.2) Act, 2014. 
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Revision application to Government of India: 
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A revision application lies to the Under Secretary, to lbs Governreerit ci India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-ll000l, under Section 35EE of the 

EA 1944 in respect of the following case, governea by Ost pi'oviso to sub-section ('II of Saction-3551 bid: 
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s,45 55515 3T5 dl site 515  iv-tk 45 51151* 451/ 

n case of any loss of goods, where the loss occurs in 1r505i1 from 3 factOry to warehouse or to another factory or from one 

warehouse to another during the course of processing of Ihe loods in a wereliouse or in storage 'ehether in a factory or in a 

warehouse 

45 (2ea0 i"g 51 5411 45 *1*9w *9 SITU 45 *1451*9ui 45 h51F5t 11511(5  T1TTI '35 3145 S*9  4U4lTr 5,-dO nt,a, 45 iesi (lUc) 45 
I - 

In case of rebate of duty of excise on goods exported to any country or terr1tory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or luri'itory outside India. 

3*9 as-sic, 1135SF Ut 315151155 fsas lIter iikd A 51255, 2"4Tk UT 51,5151 -*9 ms: (bisr45,- (*911 glUT (51 / 

in case of goods exported outside India export to Nepal oi Ehisrari, without payment of duty. 
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311451451 351 U55(di*91'15541c,cvCi (di,-e 35f53(Test (55.2) 19t:34/i'cn-ti 'loglurtoiti Tsr!rU*9srIT553l13UTasiietlItlpS'sir51g45 

1,1(50 14515 151 (51/ 

Credit of any duty allowed to be utilized towards paymunl at uscive duly on hbsal products under the provisions of this Act or 
the Rules made there under such order is passed by ins Comrrsssi,'irier (Appeals) on or after, the date appointed under Sec. 
09 of the Finance (No.2) Act, 1998. 

555t1v-n 3vr4w *9 45 crflrzrr ova orwat EA-8 45, 511 45/1 I -45si 3'T'TtSU 713135 (3tifl5r) 61oeaS. 2001, * (dIesi 9 45 45yrs5yr 1dI*1(?,cr (5, 
flU 3511 45 a45ioi 45 3 say 45 330"ld *9 ,ai,lr cii, I 31511991 sllh515l  5' 55'f 1351(5.1 51 3521k sndlsr *9 41   *9  
l3l5l 555J 45 açslc, 1151SF 35*101cC 1944 91 SITU I/TEE SF51553 (515117151 SImS 45 -msi45t F wIser 451*9 liT TR-6 45 p45 
1101k 451 SIi45 Ui(TVl / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought io isa appealed against is communicated and shalt be 
ticcompanied by two copies each of the 010 and Order-I -Appeal. II shoLild also be accompanied by a copy of TR-6 Chattan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1044, under Major Head of Account. 

45 UT5r *155451*1115 *1lu5l*1 Se0-. 451 3551115(5 III 5111(5 5111/15 I 

ST5T 001k 151535 15115  3555 ow(5 sit j45 5151 yr 45 seal 200/- 1sf 51 1 i0i0 f/tn.c' 31115 34(5 alIt, 45emi s-scel rzev kiss 45' ,,-siti 41 sf1 
TwIt 1000 -/ Ut 3UT51TtT *9511 Clv I -, 

The revision app4cation shall be accompanied by a fee iii Pa. 200/- wheie tile amount involvcl in Rupees One Lac or less 
end Rs, 1000/- where the amount involved is roore than Rupees One Leo. 

ansfsr 45 zti(5 msr 3IT45tr FT asiiItsr (5 st7 p545515 5551 351511 45 f5r 51555 551 5111,-itO 35157511"r 45' 45 145(1ST ajar 51145451 sr sear 45 
5445 451 *9 fIRST p41) sirdl 45 a-asS 45 (dIe sirst(*9t'fI 31*9s: se*1ITuai *9 15SF 31517155 511 st,4w eases 45 var 315*951 (45.111 ClOt (5 I / 
Ii c455e, if the order covers various numbers of order- in Original, fee for each 0.1.0. should ba paid in the aforesaid manner, 
rot withstanding the fact that the one appeal to the Appellant Tnihunl or lbs one application to the Central Govt. As the case 
nay be. is filled to avoid scriptoria work if excising Rs 1 IxtA iCC of Pa. 100!- for each. 

arsrr45ftf45r -aiaiae srssi 31*9*1mw, 1975, 35 3A-ie-4(-1 45 315151115 51511 35(551 1515 SUsie 311451 *9 'alIt q l*9'rIRs 6.50 0v) sir 
ssii CielO 1115SF 1171*9 454ir ftaltT eliTe I / 

One copy of application or 0.1.0. as the case may be, soil the cede of the adludicatiln.g authority shalt bear a court fee stamp 
cf Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fey Act 1975 as emerided. 

45i,et 1135SF, *e45t' a,-"its sresi Ise'  Aolv-.I 31"itrisi 311155*915.991 iqtS5 ('il't.1( ACsil3,ii, 482 45 5*4515  *9 SIwsi 45stl5usr srmsft 45 
s,dI stirS 01eat'i 4)) ,54fI 45 'i-cia 3915525k (/lmri arij'ti II / 

Attention is also invited to the rules covering these and other reisiteni matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982 

st41v1)c 'ai01v-*9 45 51f45'S 515945 45 535*951 155155, P131*91 3145 CiTilkiJ'i cnnxralw/1 45 (dIe, y*tstrrslf ¶4ati'41'si 4aaiyc, 
www.cbec.gov.in  451 ttr srsi* (5 I / 

For the elaborate, detailed and latest provisions relatIng Ic" flig of appeal to the rsghar eppellats authority, the appellant may 
r.s'fer to the Departmental website w.cbec.gov  in 
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ORDER-IN-APPEAL  

MIs. Aggrawal and Company, UB Aggarwal house, Bhavnagar 2291/2292-

All, Hill Drive, Bhavnagar (hereinafter referred to as 'Appellant') filed present 

appeal against Order-in-Original No.57/Excise/Demand/20/16-17 dtd 28.3.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner, Central Excise Division, Surendranagar (hereinafter referred to 

as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the appellant, a manufacturer of 

Oxygen gas were availing SSI exemption under Notification 8/2003-CE dated 

1.3.2003 during the period from April, 2012 to September, 2012. Appellant also 

started manufacturing of MS Angle, Channels etc. by re-rolling process in the 

same premises after obtaining Central Excise Registration No. 

AAAJFA58O5GEMOO5 on 2.3.2012. Audit pointed out that the appellant had 

obtained Central excise registration in March, 2012, availed exemption under 

Notification. 8/2003-CE dated 1.3.2003 in respect of Oxygen Gas valuing at 

Rs.72,40,6401- cleared during April, 2012 to Sept, 2012, then started paying duty 

for the remaining period from October, 2012 to March, 2013 after availing Cenvat 

credit on inputs allegedly in contravention to the provisions of Notification 8/2003-

CE dated 1.3.2003. Show Cause Notice dated 31.5.2016 was issued demanding 

central excise duty of Rs.8,94,943/- under Section 1 1A(4) of the Central Excise 

Act, 1944 (hereinafter referred to as "the Act") denying the SSl exemption for the 

clearances made by the appellant during the period from April, 2012 to Sep, 

2012, interest under Section 11AA of the act and proposing penalty under 

Section 1 1AC of the Act. The lower adjudicating authority vide impugned order 

confirmed demand of Rs. 8,94,943/-, ordered to pay interest under Section 1 1AA 

of the Act, imposed penalty of 8,94,943/- under Rule 25(1) of Central Excise 

Rules, 2002 read with under Section 1 1AC of the Act. 

3. Being aggrieved by the impugned order, the appellant preferred the 

present appeal, inter-alia, on the following grounds: 

(i) Appellant did not pay duty on the clearances of Oxygen gas from April, 

2012 to Sept, 2012 as aggregate value had not exceeded the threshold limit 

provided under the said notification; that appellant later on decided to take 

Cenvat credit on inputs and therefore, they started paying duty at the normal 

rate however, did not intimate the JAC about exercising the option under 

condition (i) of Para 2 of the said Notification under the belief that rolling mill 
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was a new factory and from beginning they had started availing Cenvat 

Credit; that under that impression appellant did not intimate the JAC about 

exercising their option. 

(ii) A detection during Audit does not mean that non-payment was with intent 

to evade payment of duty unless facts bring out that the appellant had not 

paid duty despite having knowledge that CENVAT was payable on sLich 

clearances; that no evidences/facts were brought out in the Show Cause 

Notice; that in absence of any evidence contrary to their bona fide belief, 

extended period of 5 years can not be invoked; that mere technical breach 

shall not ipso facto call for imposition of penalty when there is no mandate in 

statute that every breach should necessarily be punished; that they relied 

upon the Hon'ble Supreme Court's decision in the case of M/s. Bharat Heavy 

Etectricals Ltd reported as 1998(99) ELT 33(SC); that no penalty was 

imposable under Rule 25 (1) of the Rules; that Penalty equal to duty 

confirmed imposed on the appellant is beyond the provisions of Section 

11AC(1) (c ) of the Act; that details of Clearances were recorded in their 

books of accounts for the period in question and hence, penalty of fifty 

percent of duty confirmed only could be imposed under proviso to Section 

11AC (1) (c) of the Act; that therefore maximum penalty of Rs.4,47,471/- can 

only be imposed 

4 Personal hearing in the matter was attended to by Shri Madhav 

Vadodaria, on behalf of the Appellant who reiterated the grounds of appeal 

and submitted written submission to say that there has been only procedural 

apse of not intimating department to opt for not availing benefit of 

Notification 8/2003-CE (NT) dated 1.3.2003; that substantial benefit can't be 

denied for procedural lapse. 

4.1 In their written submission, appellant contended that case law of Han 

Chand Shri Gopal- 2010 (260) ELI 3 (SC) relied upon by the lower 

adjudicating authority was not applicable in this case as the appellant had 

followed the procedure as required under the said notification and as held by 

the Hon'ble Supreme Court in the said case; that show cause notice was time 

barred inasmuch there was/is no evidence in the show cause notice and in 

the impugned order as to how suppression of facts have been made by them; 

that the show cause notice was issued on the basis of Audit and no mens- 
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rea noticeable from the records as the transactions have been shown! 

reflected by the appellant in their books of accounts; that penalty imposed is 

not justified. 

FINDINGS 

5. I have carefully gone through the facts of the case, impugned order, 

Appeal Memorandum and submissions made during personal hearing. The 

issue to be decided in the present appeal is as to whether demand of Rs. 

8,94,943!- confirmed and penalty of Rs.8,94,943!- imposed in the impugned 

order is correct or not? 

6. I find that the appellant has contended mainly on the ground that non 

exercising an option was a procedural lapse on their part. I also find that the 

appellant had availed exemption notification 8/2003-CE dated 1.3.2003 for their 

oxygen gas plant with full understanding and compliance of law. Appellant 

started re-rolling mill in the same factory premises and obtained central excise 

registration in Feb, 2012 rendering them under obligation to fulfill all conditions 

stipulated in central excise law and to abide by provisions of notification 8/2003-

CE dated 1 .3.2003. I am, therefore, of the view that appellant can not hide 

behind the argument that they treated the re-rolling mill as new factory as 

appellant were well conversant with the Central Excise Law, procedures and 

provisions of Notification No. 8/2003-CE dated 1.3.2003 (hereinafter referred to 

as "the said notification"). 

6.1 The conditions prescribed in the notification are aimed to prevent the 

misuse of benefit extended to Small Scale Industries and, therefore, the same 

have to be treated as substantive conditions and cannot be said to be a mere 

procedural lapse of technical nature and the non-observance of this can not be 

condoned. Exercising option is basic act and foundation for availing the benefits 

under the Notification. It cannot be said that conditions and procedures are mere 

procedural requirements, with no consequences attached for non-observance. 

Therefore, I find that the appellant has not fulfilled the condition of the said 

Notification. The very purpose of the procedures and conditions under the 

Notification is to prevent misuse of the facility. Department is facilitator for all 

benefits due to the assessees, however, if such infraction is to be verified for its 

correctness, the administrative system will collapsed. Department can not be put 
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into process beyond the stipulated procedures. If the appellant's plea is 

accepted, than the very purpose of the notification will be defeated. I rely on the 

decision in the case of Enkay Containers — 2013 (295) ELT 165 (GOI) wherein it 

has been held as under:- 

"9. Government notes that nature of above requirement is a statutory 

condition. The submission of application for removal of export goods in 

ARE-i form is must because allowing such leniencies would lead to 

possible fraud of claiming an alternatively available benefit which may 

amount to additional/double benefit. This has never been the policy of the 

Government to allow unintended benefit Hon'ble Supreme Court in case 

of Sharif-ud-Din. Abdul Gani - AIR 1980 SC 3403 has observed that 

distinction between required forms and other declarations of compulsory 

nature and/or simple technical nature is to be judiciously done. When 

non-compliance of said requirement leads to any specific/odd 

consequences then it would be difficult to hold that requirement as non-

mandatory. As such there is no force in the plea of the applicant that this 

lapse should be considered on a procedural lapse of technical nature 

which is condonable in term of case laws cited by applicant. The Hon 'ble 

Supreme Court in the case of J. Yashoda v. Shobha Rani [2007 (212) 

E.L. 1 458 (S. C.)] has discussed Sections 63, 64 & 65 of Evidence Act, 

1872 and therein upheld the High Court view that the photocopies cannot 

be received as secondary evidence in terms of Section 63 of the Act and 

they ought not to have been received since the documents in question 

were admittedly photocopies, there was no possibility of the documents 

being compared with the originals. Government therefore holds that non-

submission of statutory documents i.e. ARE-i original and duplicate copy 
duly endorsed by customs and not following the basic procedure of 

export goods as discussed above, cannot be treated as just a 

minor/technical procedural lapse for the purpose of granting rebate of 

duty. Government has already held in GOI Order Nos. 246/2011-CX., 

dated 17-3-2011, 216/2011-CX., dated 7-3-2011, 835/2011-CX., dated 

17-3-2011, 736/2011-CX., dated 13-6-2011, 509/2012-CX., dated 30-4-

2012, 525/2012-CX., dated 30-4-20 12 and 597-598/2012-CX., dated 22-

5-20 12 and several other orders issued subsequently, that rebate claim is 

not admissible if the original and duplicate copy of ARE-i is not submitted 

along with rebate claim. 

(Emphasis supplied) 

6.2 I also find that the appellant was registered manufacturer and had availed 

the benefit of same notification previously and hence, non-intimation of their 

option is not justified. The adjudicating authority has correctly recorded his 

findings on non-fulfillment of mandatory conditions of the notification ibid. I find 

that the Hon'ble CESTAT in the case of MIs. Surat Metallics P Ltd reported as 

2016(343) 1099 (Tri-Ahmd) held as under:- 

¶5. A plain reading of the said notification, particularly the condition in 

clause 2, it is clear that the assessee-manufacturer requires to exercise 

their option to avail exemption under this notification, i.e., to pay duty at 

60% of the normal rate of duty at the beginning of the financial year itself 
and the option once exercised, cannot be changed in the same financial 

year. Needless to emphasize that the condition to exercise the option is 

Page 6 of 9 



Appeal No: V2/331 :12017 

7 

the basis for availing the benefit of the exemption notification, and 

therefore, ought to be complied with so as to be eligible for the benefit of 

the said notification. The condition 2 is mandatory one is further clear 

from a reading of sub-clause (iii) along with the illustrations enumerated 

thereunder. Therefore, the said condition 2 cannot be designated as a 

mere procedural one and to avail the benefit of the notification need not 

be fulfilled. Recently, the Hon'ble Supreme Court, in the case of Honda 

Siel Power Products Ltd. 's case (supra), while considering the eligibility to 

the Notification No. 10/2002-C.E., dated 1-3-2002, observed as follows 

"4. We find that the Tribunal has decided the case in favour of 

the assessee by observing that clearing of goods with payment of 

Excise duty with current account was only an error and the 

assessee had not violated the more substantial condition viz, no 

Cenvat credit should he taken in regard to the goods. This is 

clearly a faulty approach on the part of the Tribunal. It is stated at 

the cost of repetition that the assessee was required to fulfil the 

condition in stricto senso viz, to pay the duty either in cash or 

through account current if it wanted to avail the benefit of 

exemption notification and not through adjustment of Cenvat credit 

which is not the mode prescribed in the aforesaid conditions. Once 

we find that the conditions have not been fulfilled the obvious 

consequence would be that the assessee was not entitled to the 
benefit of this notification." 

7. Therefore, in view of the principle of law laid down in the aforesaid 

case and in Han Chand Shri Gopal's case (supra) by the Hon'ble 

Supreme Court, in our opinion, non-fulfilment of the said mandatory 

condition would disentitle the appellant in availing the benefit of the SSl 

exemption Notification No. 9/2003-C.E., dated 1-3-2003. However, we 

find that the appellants had recorded all facts in their statutory records 

and the demand has been issued for the normal period. Thus, in our 

view, imposition of penalty of Rs. 1.00 lakh in the circumstances of the 

case, appears to be too harsh. It would be appropriate and meet the ends 

of justice, if the appellants are directed to pay a penalty of Rs. 25,000/-

(Rupees twenty five thousands only) instead of Rs. 1.00 lakh, as held by 

the authorities below. In the result, the impugned order is modified to the 

extent of imposition of penalty and the appeal is allowed partly to the 

extent of reduction of penalty. The appeal is disposed of as above." 

6.3 I also find that the Hon'ble CESTAT in the case of M/s. Shikar Metal 

reported as 2011(263) ELT 160 (Tri-Mumbai) has held as under:- 

"2. The issue involved in this appeal is whether a manufacturer who is 

availing the benefit of exemption Notification No. 9/2000, dated 1-3-2000 

can during the same financial year opt out of the small scale exemption 

notification. The adjudicating authority held that a manufacturer cannot opt 

in between a financial year once the option is exercised. The 

Commissioner (Appeals) set aside the order. The Revenue is in appeal 
against the order passed by the Commissioner (Appeals). 

3. We find that as per the provisions of Notification 9/2000-C.E., dated 1- 

3-2000, once a manufacturer opted to avail the benefit of the notification, 

there is no option to get out of the scheme of the notification during that 

financial year. In view of the clear provisions of the notification, we find 
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that the impugned order is not sustainable and is set aside and the order 

passed by the adjudicating authority is restored." 

6.4 In view of above, I am of the considered view that appellant has not 

fulfilled the condition of the said notification and hence not eligible for exemption 

as correctly held by the adjudicating authority in the impugned order 

7. As regards invocation of extended period of limitation and imposition of 

penalty under Section 1 1AC of the Act, I find that in era of self assessment and 

mechanism under the Central Excise Law, threshold exemption is very 

unequivocal trite law to practice and implement and there is no scope to harbor 

any doubt. I also find that there was no ambiguity in law and the appellant on his 

own was trying to make an interpretation of law suitable to them. The ingredient 

of suppression of facts from the department with intent to evade payment of duty 

is available in this case for invoking extended period. Therefore, I am of the 

considered view that penalty is imposable under proviso to Section 11AC(1) (c) 

of the Act even if transactions are recorded in the books of accounts of the 

appellant as because they did not inform department even when they started re-

rolling process in the same premises where oxygen gas was being 

manufactured. I find that proviso to Section 11(AC) (1) (c) provides that when 

details of transactions are recorded in statutory records, penalty shall be fifty per 

cent of the duty confirmed. The relevant portion of Section lilAC reads as 

under:- 

"SECTION [11AC. Penalty for short-levy or non-levy of duty in certain 

cases. — (1) The amount of penalty for non-levy or short-levy or non-

payment or short-payment or erroneous refund shall be as follows 

(a) ..., 

(c) where any duty of excise has not been levied or paid or has been 

short-levied or short-paid or erroneously refunded, by reason of fraud or 

collusion or any willful mis-statement or suppression of facts, or 

contravention of any of the provisions of this Act or of the rules made 

thereunder with intent to evade payment of duty, the person who is liable 

to pay duty as determined under sub-section (10) of section 1 1A shall also 

be liable to pay a penalty equal to the duty so determined: 

Provided that in respect of the cases where the details relatinq to such 

transactions are recorded in the specified record for the period beginning 

with the 8th April, 2011 up to the date on which the Finance Bill, 2015 

receives the assent of the President (both days inclusive), the penalty 

shall be fifty per cent. of the duty so determined; 

(d)...; 
(e)...; 

(2)..... 

(3) 
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7.1 I find that the appellant needs to be imposed penalty @50% of duty as the 

demand is related to the period from April, 2012 to September, 2012, which is covered 

under the prescribed proviso. I find merit in the appellant's argument that maximum 

penalty imposable on them under law is fifty percent of duty confirmed i.e. 

Rs.4,47 47 1/-. 

8. In view of above, I uphold confirmation of demand of Rs.8,94,943/- and allow 

appeal to reduce penalty to Rs.4,47,471/- and modify the impugned order accordingly. 

S c1chc1 d,cII.l e 4) dI, 3 Ffiii 3Yctd d'' TF1IdI l 

9. The appeal filed by the Appellant is disposed off in above terms. 

(Rci4) 

31I
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By R.P.A.D.  

To 

M/s. Aggrawal and Company, 

UB Aggarwal house, 

2291/2292-All, 

Hill drive 

Bhavnagar 
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Copy to:- 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad. 

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 
Bhavnagar. 

3. The Assistant Commissioner, GST & Central Excise, City Division, 
Bhavnagar. 

Guard File. 
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