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Arising out of above mentioned 010 issued by Addibonal/.lont/Ovputv/Assisteni Commissicrier, Central Excise / Service Tax. 

Ralkot I Jamnagar / Gandhidham 

3t1r & Nl1 obi o -ldl /Name&Address ol the App&Iants & Respondent :-

MIs MIs Madhu Silica Pvt. Ltd. (DU•IV). Plot No. 147, Vartej, Bhavnagar-364 060 

6m' 3iAtr(314e1) rnrf0a wT oule 1I5e d000 ft :lNu,T rnxrrnrtr I orOJana-ur ft Tt-T 31'ATT vaa wT -4wO1i lI 

Any person aggrieved by this Order-in-Appeal may file sin appeal to the appropriate authority in the following way. 

*(lct treat -Ac a-vie treat se 4aivt 3fftie)i  e it3revai ., rt71 ,a)Tr-r, 2atrn 3urnpi treat arf'tflftzra .1944 b n&t 35B ft 
ftrayrw t2Tf0lftisref'1994 rn85ftc a' )11112m're' Twteftl/ -. 

Appeal 10 Cuslorns, Excise & Service Tax Appellate Tribuni under Seclioti 358 of COP,, 19'l I Under Section 86 of the 

Finance Ad, 1994 an appeal lies to:- 

s4)attxi aiwe Ttv'v45af fR3ft au-  ftiv'rr trpi, Jv-ti.:r ce-otsa nre-e; e;e oi-ci a'rftftfa we;jA-pi, r ¶ftAa oft 'ec ew 
2,3aT.ft-,tsti,rOice3Tvl/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RN. Puram, New Delhi in all 

matters relating to classification and valuation. 

• (ii) ,vwiv-,-i NIOo,A  1(a) ft ei-iii W 3T$ttt't ale/el ft'r aist) 3~TA eftiar revs, rETar 5,-re treat tee )aiwi 3e29ftr5r wtiatfllertvr 

 ftr qfAvm ykvftxr G1wi, , ,Gefte pier, epcie0 51001 PT/e'r 3I1TTI0st0er 3P"iS tT titT/(f aIRy Il 

To the West regional bench of Customs, Excise & Sar,'ice Tax Araleilale Tiihurial (CESTA1) at. 200  Floor, Bhaumali Bhawari, 

Asarwa Ahmedabad-380016 in case of appeals othet lain a; minloned rn pare- 1(a) above 

(iii) 3letftr -avoI0wtui ft arear 30(101 re-dc eo4 ft rOy ftg!'ro ST'ITC 1,000 )3'tlT) Clrnxnaoft, 2001 ft fReer 6 ft 31T1ftf1 (191*f'far Rer 
arft ova EA-3 tat sne dRift ft reft iftalT cat eroIv I .5 ieni 1 acer sat eta Ac are, arpa 
3*1 eaei cci .ac'crt, cvi,' 5 ,-,ici 511 aaxft we, 5 ,.iie POT' ST 50 tee errs pie; arixorr 50 omia cvi,' ft 31R111 11 5115151: 1,000/- 

evo, 5,000/- ev4 3intT 10,000/- eva air IfttiY/f'pi' 3011 aeae Au crilt Aelco dfl 'il{t,l'IP,-i snow vat ilvlerta, ee)d 3rrThftzt 

-etai 4ei *1 Steal ft cyice' Au5i.i-cio ft clot ft 12'rftt itt i-n'1151erpi; 919' ft Ann owe laffft altTI9tT'pt i't'0, 'lift R'lt o101i ttTffte I 

ea2ter tirir taT 5rTPiTer, Any rOt 311 SOTPT ft p'lci DTLt00 repit 301F-OT ar'itfttzr oeiioiRTac, rOt orran I IaIT'f 311ft51 (9'  31th) ft 
13v 3i3e,e.tre ft 11151 500/- attie err )RreRi'r lOTai cci PTil Ri't1 Ii 

The appeal to the Appellate Tribunal shall be filed in quactriplicele in foim 0003 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied liqainsi one which at least should be accompanied by a fee of Ps. 

1.000/- Rs.50001-, Rs.10,000I- where amounl of duly deriand/iiieestlperialty/relund is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank drptt jr lavour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominate; pubhc sector bank of the place where the bench of the Tribunal 

is situaled, Application made for grant of slay shall be .accoinpariieo by a fee of Rs 500/-. 

(B) Tatfieftar xiirfiRta'tt't ft 510169' 3Tttt'Pr, RTir 311RlRit'IT. 1994 rOt Dry 3PM) Au 31t'rfti't Ithiws fftzrrnurryur, 1994, ft rOce 9(1) ft r1Pd 

'aye S.T.-5 ft eN slft'fti ft iftt  cia eAetr try 3TN art; 03- otto/ar Ac fta 31ft'ter *1 vrs(1 p3, ann*i sIR tarts ft +irc *1 

ft 130 SIR cierttEter y'bi't ei13v) 3ftp vat ft ft e;y, rep 'ftPl /s silt api Aortas Ar •,•,c rOt eRr sAfe eoiiei east 

eva' 5 vita' Sir 3'lrft we, 5 elliS' amy at  50 iTT/it T91' OF:' 'at/rn 'I.''Trta cev ft rAmat An ataiti: 1,000/- eva. 5.000/- 

evA 3151011 10,000/- evA ziti fftI4r0RTr  cci 5130 APi atRi ti/rrrer rp3 4r:/ri3o 3'er; 1111 lick,. DarAnar 31d'ftlie -eiciR1wur APT 5titi ft 

apiew IRs-cis ft ei' ft (AnaPi i-ft etiS)3tcw t/re ta Ann soirn aiR Rr'rb/oux ore revs oritt fqept :ysri itsiv I taalf3tT iac air iTlTpilat, 

lw APT 351 Steel ft p'b9T iifiie repi rti'tZ 3dR2r51 rr-reFsr liepi Rirts I P-FSTF lOTTe (at 3//AT) ft (Au ofteer-sa A's ansi 

500/- eve err l5rarfrfter treat ala 'levI p/rail 1 

The appeal under sub section (1) of Section 86 of his Finoioce Act. 1904, to the Appellate Tribunal Shell be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9)1, of the Soivice Tax Rules, 1991, and Shall be accompanied by a 

copy of the order appealed against (one of which shall be c0r0ied copy) end should be accompanied by a fees of Rts 

1000/- where the amount of service lax & interest de:r,a'rciecl F enatty levied of Ps. 5 Laths or less, Rs.5000/- where the 

amount of service tax & interest demanded & pencil.' tei,ci' more the,' live abut, hut nc'f exceeding Rs. Fifty Lakhs, 

Rs.10,000I- where the amount of service tax & liierCst ,ie;i'n3-,J & perniu levied ii more than fifty Lakhs rupees, in the 

form of crossed bant< draft in favour cf the Assisfeiit Risi'iistrc' r,f lle I/COIl of noitiinsted Public Sector Bank of the place 

where the bench of Tribunal is situated. / Application 'ad's fcr !J  en' of Oil" etietl his -occoipanixci by a fee of Rs.500!-. 

(A) 

(I) 



(C) 

Ii) 

(v 

(D) 

(i) f8yrt-  301Ei8i-ut-e-, 1994 u90 £SRT 86 ui 3ttCRi3ü )2l :r:lrer :1 iF nnIt 3Illar. wse 1uiao4f, 1994, f(ai 9(2) 

9(2A) n  syir f!tsfiThs van S.T.-7 50 1TT3 Ort 5195P 4Tur 3iTui5F-L rr abEts: lrem itareT 5aoa-f (355(1st), m1zr s-wc trists 

solar vi(e 3srnr rIOT triOTarO ss'e aiF (3us* ours oFF ttniFbtcr yioli 9ya rIs stieee trsrrtr styorns 3115'l-rt 3rreT saiae, 

si-aI  trot! ~wiw, ' 3oF5OTSr -rtistiF4SrT5T to 'rte tr51 tp50'  5l 5j5 S9Sr 410 aCt t41 tr155 51eo1 w-t(1 &l4 I I 

The appeal under sub section (2) and (2A) of the section rid lbS Finance Ad 1994, shall be tited in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 end shell be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner. Central Excite (Appear) lone ci which shCil he a certified copy) and copy of the order 

passed by the Commissioner authorizing civ Assistant Coinmisvoiiei or Depots Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) cOiner srw haCe actris scot oar soise 3T5(r41RT   (Fariar) 41 sriOTr 5s'uirw 41 r-er-ir 41 !ire41c1 si-sin trot 311111815t35 1944 410 

trier 355ci 41 3wt')d, cOT 411 (iF-dO 3oFFFulne, 1994 411 rim 83 41 st.tkr 5011'SF tiSt a0r dial '(11 tT (8, 4115 3{tttr 41 v1( 315(141151 
41 35501cr stotO iesrnr ui-sic rtrst/1ai uriS ,rii'i 45 10 P111018 100,) 51e i-ii's riSr ia)ei )OTm41rar 41 er arst'(aer, we ')wivl stn41xrr 

i9orRoe 41 OtT stedid FFvri iir!, crr41 (41 4115 i.ITOT 55 ste-Sc TIPT iOu acre CO41I ocqFFSS 5Zr  ttFF 4111 atiOru sac 41 51411 

ji-Sid hot 0 T1ei5  41 3515*-i OTiS 1415' OtT TidES" 41 ter--, T5Ili.1 

(I) trier 11 411 41 std'ld CciO 

(0) wi-ri cOr 411 ST  Sad utOt 

(91) sac ShiRT Fhiti,4i 4 Frene 6 OS :micu 9T5 i'i'-i-I5 

- attr41e'y FFyar rit'rsr 41riisiiie1iF-*-a 41 o crihtfdscal OPt Fr 3411141 q41 FF413141150151 'stlhi4141ecl'larr8rar 

34TtiR otcOf OF 31'iivi Oft SIfT 5*i 41-411/ 

For an appeal to be filed before the CESTAT. lulder Sclion 3SF of ills Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Frnance 15cr 1994, an appeal against this order shall lie before the Tribunal 

or, payment of 10% of the duty demanded where dut'i or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute. provided the amount of pre-deposit payatie woi/c us iuubjvcl is' a ceuhing of Rn. 10 Crores, 

Under Central Excise and Service Tax, "Olily UceinrN'ri shall include 

(i) amount determined under Sciiiur 1 

(Of amount of erroneous Cenvel Cicci,t rusher 

(in) amount payable under Rule El Oi i.e F sues') ebb Rules 

- provided further that the provisions of this Seuioii iuiC5 nit cipply 10 the stay application and appeals pending before 

any appellate authority prior to the commencement of liii Firsiuce (NO.2) fact, 2014. 

5ti sswt qstheour crrst'ew 

Revision application to Government of India: 

905 3415Sf rIft qne01TST'T ntFnwi fdi-el')iita dierSi 15, aeftan ecisis; snot 31'i41b411tT1, 1994 rIOT inlET 35EE 41 tsTht POStOS 41 
345flij5r 
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r(Oiar, tenor ewis, ztcrfls'uvr 3hTirtTvr 0i--r cOsier-, eracca fdOrrrr. fdn)r 41ufdr 15lr 411cr iiSh15, O'er. ui41, 5*l41osft-ii000i, ff 
RE-IT .aidi ui(5*l / 
A revision application lies to the Llnder Secrelery, 10 the (0ovuiemnnl of mdii-. Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Eounlur:n, Farnsnu-rTt Scout, New Delhi-Il004i, under Section 35EE of the 

CEA 1944 in respect of the following case, govamec by fuel iOVi5O to iiuo-sadlioil (11 of Section-3513 bid: 

SiC dtc-i to Rvui 54001115 41 i-i-dc) i51, 31411 sw55r 105111 bE'8 Sri 'Fe- ft nr'ppyco 41 r-ie  alfi Sr EllsJtee 41 a'turrer art FFe01 scear wismi') ncr 
Fret fOftl'f ot starts iris 41 stone un 'rer'uu-is 41 clue, sit Fuss') rearo risc 41 err turCilvi 41 3150 41 ss-is-swvt 41 41tetne, IH5* wi-ten') sir 
Ri-eli 551110 05  ci win 41 ,aieid to isil-rel 151/ 

In case of airy loss of goods, where the loss occurs. ii IlCase from a factory to a warehouse ci to another factory or from one 

warehouse to another during the course of processutnu c tind (n-rot. v' o werehouae or in storage whether in a factory or in a 

warehouse 

351515 41 11190 (41cR sri n 41 1011uflsr ass 541 sour 'hiCafor as i''Fl so-F sot os sift 5* s-41in Si-Sir. tlew 41 tsar (101410) 41 
01 41, 41 041 41 51190 Rhtt  R OttO 1414171 Fe anSi F-H 

In case of rebate of duty of excise on goqds exported Ic any courtiry on reirtory outside India of on excisable material used in 

the manufacture of the goods which are exported to sri', coollry U lCrruiory outside India. 

ci') si-sic trot air lRSirS ¶5*' Ffai 35it'r 41 eiye, 510510 os 5*135 55i 10154 (9n41or hlfori trust Fl / 

In case of goods exported outside India export to Nepal or Bhutnriu. wilbout payment of but'. 

orlOriTeryr si-arc 41 scorner trot 41 310idi  41 (Sos aft saFe reftru: yor srRiiFlri-a oar rto41 t8rlbneer niartitifi rIs eye um-e cOr ni41 41 sfts 5* 

oitkrr I serursor (3141101) 41 riorit (Si-h 3ibfFf9Fut (54. 2) 1 -398 4(1 urns 109 ci t'stilc 0151,-1 rIft 5141 difira 315151T suauriO1Ft ot -ar ag 41 
P110115 15105 'lV Fit 
Credit of any duty allowed to be utilized towarrta paymerul of excuse duly oil final prorlicls under the provisions of this Act or 

the Rules made there under such order is paused by 'ha Connmussrc-ne (Appeals) on or efter, Ihe date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

(v) scsi-i-n 3tiOitr 415 41 rirtfrvnr 'ass ctscxn EA-8 41, 411 rIOt FF410 35511i51T u(T".104115T) Firii-nrt41, 2001, tIn ttttsie 9 41 fH)')Ic 41,  
4115 31141Sf 41 s9'tti Ft 3 w  41 rIOT wa-li ert41v I sitt41isisi ytrFeu'r is. silts 5*1 strFrr ir 3u')e stt41rr cOr Ott cil01mf ')rsue cOt 

siul41vi me 41 *u4(rus si-sIc trot s418r141srne, 1944 'rOT 35-EE 4 ancr 41trr15ar snore 4(1 5141'r41 Ft orritor 41 sIft ri's TR-6 cOr cR1 

410 cr41 -01(511 / 

The above application shall be made in duplicate no FOOn Tb 5.-S as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which tile ordei i-ni-gIrl to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 sod Order-il-'ppsul ,n should also be uccompanied by a copy of TR-6 Cfiallan 

evidencing payment of prescribed fee as prescribed udsr Suc-irn ( -1-bE oh CEA, 1944, under Mator  Head of Account. 

xdn35'°T jii')r.d 41 11151 dflsRscl fdTt)lb  ITOF 481 3r515'T'i  TI TubE': 51:1415 i 

neyi.ccsueeneoaiisuraescerr3ne41waTtr7scdrri2oi),mirntuTurniotu Sh1T39T51Fe015i01smw1101rSi5aeCT41.witr.14100 

s-sc) 1000 -/ cit scirnac REer cr5 I 

The revision app'cation shell be accompanied by r (ci Ou Rii 20fF-  where the amount involved in Rupees One Lac or less 
and Re. 1000/- where fhe amount involved is mote lIst: ifuuriss Our-c- Lunc 

sic) cr 3114111 41 5*  we 31141910 tot cauSEr 41 41 Eri-'wi- C .5,0 - '. 'Iris' 110Pi 15th idutisid, ir41'riu iFer 41 ¶41snr wa-u 5415*1 90 st5-51 41 

In cHse. if the order covers various numbers of order-- 'o 'in (.,ii' ni-c for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the -fact that the one appeal to the '-c rains. i,,n3l i he one epphicalon to the Central Gout, As the case 

may be, is filled to avoid scriptoria work if excising hi - a-'- 1.:e H 00/- for eaCh. 

-s'isiest trot 3iTrR1ius, 1975, 41 3151101-n 15  :.isnu-rri its-: J15;tur OF osrarur strssr ilfi crffr ri's 19ici015or 6,50 saul air 

-eisiec trot u-c'9e. cci 41151 41T141V1 / - 

One copy of application or 0.1.0. as the case may be, sub the ndsn ot thu edjuclicating authority shall bear a Court fee stamp 
of Rs, 6.50 as prescribed under Schedule-I in terms of ins Court f-ne Oct.1975, as amended. 

41ri trot, Fe-41iui si-sic trot OF buraci 355(100151 neisei').omrr -Fm Fefof fnsoiive01, 1982 41 vriFx41r 5* 3nonc uFe18tm snsr41 41 
e-1141n-ui'llci 'l's') vi') f')uuu-ii rffr cO's 411 n-cue ticc)IOe (Fusunir ricor Ft / 

Attention is also invited to the rules covering these u.n 010Cr ui-led walters contained iii the Customs. Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

sass t'4141 q-rfliaorft air 345(115 ciP1ne runs501 41 rvrfincs rocitci (d.sa-'sr Ore- nschursrsr cmmrstt fin (Its, 3511'Tunsff llfstinflsr Haeuiyc 

www.cbec.gov.in  i-Ft Fm etrecO 41 I I 

For the elaborate, detailed and latest provisions channel1 to il,,nc or app-rd to tIne higher appellate authority, the appellant may 
refer to the Departmental websile www,cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar 

(hereinafter referred to as "Appellant") filed appeal against Order-In-Original No. 

R-1612017 dated 19.06.2017 (hereinafter referred to as 'the impugned order') 

passed by the Assistant Commissioner, Service Tax Division, Bhavnagar 

(hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant filed refund claim of Rs. 

33,561/- on 14.04.2017 which was paid by them on confirmation of Order-in-

Original No. 39/AC/STAX/DlV/2016-17 dated 01.02.2016 on the issue of 

Sponsorship service and payment of Service Tax by Service Receiver on 

Reverse Charge basis. Subsequently, the Appellant realized that they were not 

required to pay Service Tax as per the decision of the Hon'ble CESTAT in the 

case of M/s. Hero Motocrop Ltd. reported as 2013(32)STR371 (Tn-Del) and 

therefore, they filed refund claim. 

2.1 The lower adjudicating authority vide the impugned order rejected the 

refund claim holding that Order-in-Original No. 59/AC/STAX/DlV/2016-17 dated 

01.12.2016 had decided the issue and the order attained finality as no appeal 

was filed by the appellant against the said Order-in-Original dated 01.12.2016. 

3. Aggrieved with the impugned order, the appellant preferred present 

appeal and contended that the refund is grantable as per Section 11 B of the 

Central Excise Act, 1944 (hereinafter referred to as "the Act") and Section 83 of 

the Finance Act, 1994, since tax was paid by them erroneously he can claim 

refund. 

4. Personal hearing in the matter was attended to by Shri R. R. Dave, 

Consultant wherein he reiterated the grounds of appeal and submitted written 

submissions with request to allow appeal following case law of M/s. Hero 

Motocorp. Ltd. as stated by them in Appeal Memorandum. No one appeared 

from the Department despite personal hearing notice was issued to the 

Commissionerate. 

4.1 In written PH submission, the appellant submitted that non filing of appeal 

against any Order of adjudicating authority would not take away their right of 

getting refund and the impugned order is required to be set aside. 

Page 3 of 7 
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Findings: - 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal, written and oral submissions made by the Appellant. The 

issue to be decided in the instant appeal is whether the impugned order rejecting 

refund claim on the ground of non-preferring of appeal against the Order-in-

Original passed by the adjudicating authority confirming the demand (having 

attained finality) is correct or not. 

6. I find that Order-in-Original No. R/16/2017 dated 19.06.2017 was passed 

by the then lower adjudicating authority whereby demand of Rs. 33,561/- was 

confirmed vide Order-in-Original dated 01.12.2016 and was paid by the Appellant 

along with interest and penalty. The Order-in-Original dated 01.12.2016 was not 

challenged by the Appellant and thus has attained finality. 

7. Subsequently, it dawned upon the Appellant,after the decision of the 

Hon'ble CESTAT in the case of M/s. Hero Motocorp Ltd. reported as 

2013(32)STR371(Tri-Del) that they were not required to pay service tax, which 

they had paid in pursuance of the Order-in-Original dated 01.12.2016. The 

appellant then filed refund claim on 14.04.2017 which was rejected by the lower 

adjudicating authority vide the impugned order dated 19.06.2017 

7.1 Para 12 and 13 of the impugned order are reproduced for better 

appreciation of facts of this case 

"12. / find that the claimant a/so have not preferred any appeal 
against the Order-in-Oriqinal No. 59/ACISTAX/DIV/2016-17 dated 
01.12.2016. Further, the basis of refund itself is not clear because 
there is no order of any appellate authority or otherwise to direct to 
reconsider the case already decided by the original adjudicating 

authority. The orLqinal  0/0 has attained finality as the same has also 
been accepted by the department. / find that merely filing a refund 
claim by referring a case laws is not correct procedure and can't be 
accepted by the department and refund cannot be granted on such 
grounds. 

Therefore, I find that the present refund claim seems 
inadmissible as this office has already decided this case and there is 
no any further direction from the Appellate Authority as the claimant 
has not filed appeal against the 010. 

13. / find that the claimant has made written submission in the P.H.  
held on 30.05.2017 that they had not preferred an appeal against the 
aforesaid 010. Therefore, it is clear that the claimant has also 
accepted the oriqinal 0/0." 

[Emphasis supplied] 

Page 4 of 7 
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8. The appellant has contended that payment of Service Tax, interest and 

penalty in pursuance of Order-in-Original dated 01.12.2016 was a mistake on 

their part and hence, this amount (Rs. 33,561/-) should be refunded to them. I 

find that it is well settled law that once any order is accepted and appeal is not 

preferred against that order, the proceedings attain finality and it can't be 

reopened after appeal period is over without going in Appeal and obtaining order 

from higher appellate authority/court. The Hon'ble Supreme Court in the case of 

M/s. Flock (India) Pvt. Ltd. reported as 2000(120)ELT285(SC) has seff led the 

matter as under 

"10. Coming to the question that is raised there is little scope for doubt 
that in a case where an adjudicating authority has passed an order which 

is appealable under the statute and the party aggrieved did not choose to 
exercise the statutoiy right of filing an appeal, it is not open to the party to 
question the correctness of the order of the adjudicating authority 
subsequently by filing a claim for refund on the ground that the 
adjudicating authority had committed an error in passing his order. If this 
position is accepted then the provisions for adjudication in the Act and the 

Rules, the provision for appeal in the Act and the Rules will lose their 
relevance and the entire exercise will be rendered redundant. This position 

in our view, will run counter to the scheme of the Act and will introduce an 
element of uncertainty in the entire process of levy and collection of excise 
duty. Such a position cannot, be countenanced. The view taken by us also 
gain support from the provision in sub-rule (3) of Rule 11 wherein it is laid 
down that where as a result of any order passed in appeal or revision 
under the Act, refund of any duty becomes due to any person, the proper 
officer, may refund, the amount to such person without his having to make 
any claim in that behalf. The provision indicates the importance attached 
to an order of the appellate or revisional authority under the Act therefore,  

an order which is appealable under the Act is not challenqed then the 
order is not liable to be questioned and the matter is not to be reopened in 
a proceedinq for refund which if we may temi it so is in the nature of 
execution of a decree/order. In the case at hand it was specifically 
mentioned in the order of the Assistant Collector that the assessee may 
file appeal against the order before the Collector (Appeals) if so advised." 

[Emphasis supplied] 

8.1 I also rely upon a decision of the Hon'ble CESTAT in the case of M/s. 

Videocon Narmada Glass reported as 2009 (234) ELT 311 (Tri-Ahmd) wherein it 

is held as under 

"3. It is seen that subsequently the Hon'ble Supreme Court in case of 
CCE, Hyderabad v. Associated Cement Companies Ltd. - 2003 (151) 
E.L. T. 12 (S.C.) held that the credit availed on HSD oil is eIigite for credit 
up to 1-3-98. Accordingly, the appellant filed a fresh claim fir refund of 
duty. The same were rejected by the authorities below on qround that 
earlier order of the Astt. Commissioner rejected such refund claim was not 

appealed aqainst and has attained finality and it was not open to the  
appellant to aqain file the refund claim for the same period and on the  
same ground: 
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For better appreciation, we reproduce the relevant paragraph of the 
Commissioner (Appeals) 's order 

"In this case, it is an admitted fact that the Astt. Commissionerof C. Ex. 
& Customs, Divn. Bharuch vide 0/0 No. BRH/R/55/2000, dt. 18-1-00 
disallowed the Modvat credit availed on HSD oil during the period 
June '97 to Jan. '98 and held that the duty debited under protest by the 
appellants is as per the law and rejected the refund claim of Rs. 
12,73,571/-. It is also an admitted fact that the appellants have not 
filed any appeal against the said order dt. 18-1-00. It is also admitted 
fact that subsequent to the decision of Hon'ble Supreme Court 
reported at 2003 (151) E.L. T. 12 (SC), the appellants filed fresh refund 
application covering period from June '97 to Feb '98. 

In this context, I find that in a case where an adjudicating authority has 
passed an order which is appealable under the statute and the party 
aggrieved did not choose to exercise the statutory right of filing an 

appeal, it is not open to the party to question the correctness of the 
order of the adjudicating authority. Subsequently, by filing a claim for 
refund, on the ground that the Hon'b/e Supreme Court has held that 

credit is admissible on HSD for the period prior to 1-3-98. If this 
position is accepted, then the provisions for adjudication in the Act and 
Rules, the provisions for appeal in the Act and the Rules will loose 
their relevance and the entire exercise will be rendered redundant." 

4. It is not the appellant's case that the earlier order passed by the Astt.  
Commissioner dt. 18-1-00 was appealed aqainst. As such, the lower 
authorities have correct/v held that the refund claim cannot be filed for the  

second time when the earlier order has become final." 
[Emphasis supplied] 

9. In view of above, I find that the refund claim of the appellant is not 

maintainable and has been correctly rejected by the lower adjudicating authority. 

I, therefore, uphold the impugned order and reject the appeal. 

9.1 e1c,d ciI'U 'Jt 3T4t5[ T fY.l(l 5Y&' ctd d '11c11 

9.1 The appeal filed by the appellant is disposed off in above terms. 

(ciJIR 'Id) 

3IId (3i'.fli) 

 

. TT. fRTF 
ç .;r:-;-;z-;; 

By R.P.A.D.  

To 

M/s. Madhu Silica Pvt. Ltd., 

DU-IV, 
Plot No. 147, 
Vartej, 

Bhavnagar — 364 060.  

1TlchI  

f. 

DU-IV, 1ic. t. 147, 

ci'ckt, 1lc1a-tdI& - 'd 
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Copy for information and necessary action to :- 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information. 

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 
Bhavnagar 

3. The Additional Commissioner, GST & Central Excise Division, Bhavnagar. 
4. The Assistant Commissioner, Service Tax Division, Bhavnagar. 

Guard File. 
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