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Any person aggrieved by this Order-in-Appeal may file as appeal to the appropriate authority in the following way. 
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Appeal to Customs. Excise & Service Tax Appellate Tribunal under Ssction 356 of CEA lola I Under Section 86 of the 

Finance Act, 1994 an appeal lies to- 
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The special bench of Customs. Excise & Service Tax Appellate Tribunal ot West Block No. 2, R K. Puram, New Delhi in all 

matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax A'apellate Tribunal (CESTAT) at. 
2e  Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeats other thai, vs rrienlioned in pare- 1(C) above 
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tOw 3114atat-ew A ais.r 500/- sow an ftstJrAm stem a-an warn yAw I 

The appeal to the Appellate Tribunal shall be filed in quanfruplicote ru loris EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanien against cure which at least should be accompanied by a fee of Rs. 

1.000/- Rs.50001-, Rs.10.000I- where amount of duty demandlirrlerest/periallyliefund is unto 5 Lac,, 5 Lao to 50 Lao and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of bianch of any nominated public 

sector bank of the place wheie the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accompauninad by a fee of Ps. 500/-. 
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The appeal under sub section (1) of Section 86 of tile kur,ruiuca Act. 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(11 of ne Sauce tax Rules, 1994 antI Shall be accompanied by a 

copy of the order appealed against (one of which shall be certified copyl and should be accompanied by a fees of Os. 

10001- where the amount of service tax & interest demanded & penalty levied of Re. 5 Lakhs or less. Os.5000/- where the 

amount of service tax & interest demanded & penalty ievied us more than five lambs but not exceeding Rs. Fifty Lakns, 

Rs.10,000/- where the amount of service tax & interesl deniandd .1. penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the ..Assistant Regislrar :1 he beech of nominated Public Sector Bank of the place 

where the bench of Tribunal is siivated..-/ ppjicatmon'n-uade ton O ci siay shnll be anconipannect by a fee of Rs.500/-. 
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44lO 51Oi5, 35R1S nleI1'ei 3it6e B RAi ZRt tST'5i fSTl oTe1 atITni N(1 siP-f tiei 4' '14) I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Air 1994, shalt be fried in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Ruies, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) tone Ci which shell be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner oi DCpuiy Commissioner of Centrat Excise/ Service Tax 

to file the appeal before the Appellate Tribunal 

e8-ii sie, mrxr swic te n-n euiart 3iq'ty1-4 pT(f2ZRTsi ()n8z) S cr'r .tf4Ttti an mryt S )f1nrfzf 'm. raan 34I91tsrur 1944 f 

3T'tTf 'br'1 MRA Cr--Sd ti'RR/SST SIT STTR 10 cn7fttrTr 110%). Sd TITST iTO etthtii etf4yr , ml ormn, qc OlSI)STT 

f%rei(2i , mr stisiler l'8'rii ia, sir ftp st Ciinn(s OZRtT ftp ot oifi .etft68is if8t ion- ec?te eve d82an m 

ftsernT 3r-vid nrysln ITO 4aiw tp  3 1 "5Of f3toy  nir mess" n2 ¶9oran Ilt)24r-i 

SITU 11 49 3td(e we 
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S4Sd 3S't OS 3119TR 05,54981111/ 
For err appeal to be filed before the CESTAT, undsi Section 351 of the Ceniral Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 oi the Firm acer Act. 1994, an appeal against this order shall lie before the Tribunal 

on payment of 100/s  of the duty demanded where duty ci duty and penally are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pro-deposit payable woulo be suh1ect to a ceilir.g ol Ru. 10 Cranes, 

LI rider Central Excise and Se v:ce Tat, Duty Den'irinded" shall include 

(i( amount determined under Section 11 F, 

(ii) amount of erroneous Cenvet C:rcdr taken, 

(iii( amount payable under Rule 6 OIIZO Cerivat Credir Rules 

- provided further that the provisions of this Section sl'all not apply io the stay applicakori and appeals pending before 

any appellate authority prior to the commencement of 105 Finance No.2) ACt, 2014 

311551 vc,vvi at9 'tdLHStT 351 
Revision application to Government of India: . - 
p 3/it 491 r19l3wr i121wt a1431n jiij-ir-$r 19, xr mere: nrean3jf9Fiuer, 1394 49'i DiRt 35EE 49 n-SIlT 'sr-tv, 49 31111951 3151 

some etanwv, rc4)n-v 31186ZR (211-ni viniSi 11.515-If feSTal cr141 )5191111r :4isor 19511 nsae, sste sipf, sr119n-t49-ii0ooi, 491 

.riidi /it119t71 / 
A revision application lies to the Under Secretary. 10 tlie Goveiiraent of Ode, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Deltii-11000l, under Section 35EE of the 
CEA 1944 in respect of the following case, governed Sy first prnviso to uh-saction (1) of Snction-35B ibid: 

ce-i cc ¶31$t 5TRt/lOf n-c cit-Oft 19, Sf0  dncrllr-i 1495ff 111111 1 11149i1 'r.itZii, 51 'Sit 5171  49 'ikJl1/d 49 19tTt51 551 131s() 315Sf v'itsi31 SIT 

(91cr f9csft n-an ssmn Sf51 19 gs'9 t-ist 5151 49 49srm, °rt Tacift arms se '19 sri' rcint°s 19 5151 49 C5i,kantui 49 4loi, ¶31,41 v,imaa) sri 

twsit 51811 5151 51 n-net 49 1w5lir1 49 ZtIW19 1911 

In case of any loss of goods, where the loss o':curs it transit tr0ir a tecioly to a siaretcoose or' to another factory or from one 
warehouse 10 another during the course of processing ci tli qonas in a warehouse or in storage whether in a factory or in a 

warehouse 

510151114949 vi"9 ST 81149 131)cr sit 49 dieS ZR 15)51491ST 51,1111  51w91 cur-I n'r 349 ar tsr sr-'an 1r-e z(91c) 49 

1/I  49, e19 smm 49 siy (2o4i ui'g sit alit 49 (55-z'yr t8i 5149 II - 
In case of rebate of duty of excise on goods exported ro soy courit!y oi leirifory outside India of on excisable material used in 

the manufacture of the goods which are exported-  to Sri', couriiry ra ierritsry outside India. 

Cr-SiC 1tS ant arms (31* (31cr snrssr 49 ews, lid it 1-IOtOf 5lf 1555 19t 4.si anti 191 / 
In case of goods exported outside India export 10 Nepal or fihutan without payment of duty 

114949115 -vi 49 355165 ne-s. 49 3ltir-tid 49 119/iT 49 snt19l %.190 5f 3149131n51rit1  l5tf49e cOStq'af) 4 d51d TUerar 49 urf 19 49r 949 

T49f aft 311145-d (31r1111( 49"r,rtini Ftr-  349131aST (11 2), 993 -43t Sf111' 11)9 '19 muis (31a 49 an19 rfr sister s.ciail8lTi n's sir ais 19 

 'n- xiv 191/ 
Credit of any duly altowed to be utilized towards payment Ui escise culy on riial products under the provisions of this Act or 

the Rules made there under such order is passed 49 he Cornrnsiorier (Appeais) on or after, he date appointed under Sec. 

109 of the Finance (No.2) Act, 1998, 

54cm-i-i 3li8d  rfif 81 1Tffr5lT 541 i-mini EA-8 19, itt 4ht to191ar sTRide nrs"n; (Snfrlt) ¶31zt1i1e1ft. 2001, 'F ¶31tic 9 49 3iyr4' fI31)c 19, 

65 sct19an 49 e9ui 49 3 n-ny 4 3501951 '(91 *41 ui19cv I ,itirl'S,i iT435 19' star lilT 3i13111 4 .yi'8ei 31119tr t89 49 5r1495Tt t1eid 49f .,ii4) 

niTtit 19t 49549Sf 3c41i-, nnaan 349149/i'S, 1944 '191 1350 35-BE *1 yrme ilrt31fmi ctti 49i cTBiC4T 51  sirs-zr 49 41's n' TR-6 49  

111/1.1 491 115149 oi(jsnyl / 
The above application shall be made in duplicate in Purrs No BA-lI as epeciiied under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which lIce order sought to us appealed aqainet is communicated and shall be 
accompanied by two copies each of the 010 and 0rtler-ln-Popeel. II should also be accompanied by a copy of TR-6 Challan 
evidencing paymenl of prescribed fee as prescribed undu Section 35-BE of CEA, 1944, under Mdjor Head of Account. 

11114951163/lOSe 49 siTU 1310-c131131 S1949ST 516549131311541491.11495119111 I 

'Sf91 nicn (-be ITSI ciw yn19 sit e19 ms 49 sr19 5t:oi- 'lTi 30151155 155111 IT5fr 3415 ntl49 (lIlte sn-sc 1745 i-liw  49 *151 49 sf9 

0431 1000 -1 n-cr S/Sr-lid Fr-SI ,,li'J I 
The revision spp'(ication shell be accompanied by a fee of Re 200/- where th amount involved in Rupees One Lec or less 
and Re. 1000/- where the amount involved is more thin Rupees 1:nne Lao 

5151 3t49sr 49 me 31119591 SIT 51/id/if 19 41 11r-S4. SiT siftsr 49 )5re inn-re dT N'Idid. 3stn-tssr ear 19 119ar ,.tter mil1919i  's rivur 49 

65 49 49 ftsser q&1r sc49 49 ec'8 49 18w mcr49ar91r 31t19isr merftmesi 49 iTSi' 315151  au  '(499s  49 n-an 3114951 ¶31* mn1-i 19 I / 
In c4se, if the order covers various numbers of order- in Cirigulsi Tee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to lIce Appellant Triounal or lice one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rn 1 sIll f-us of Os. 100/- br each. 

5555149591495 .-Sitlie,f OS'S 35171)495f115, 1975, ftc 31511591-I 2' .1O)Ci'T "icr 1111951 me snrTxl' 50115r '(ft sf919  icr lftn91ltit 6.50 -rs31 411 

.-'llll.ilel.i.l sran ('2)31-c i'iSi y'1.-nn .inIi3 I I 

One copy of application or 0.1.0 as the case mx on, mil this 1511151 o, tine adludicatuPI  authority shall bear a court fee stamp 

of Re 6.50 as prescribed under Schedule-I in terms .: lb's C.ni: len' Act,1975, as an'iidcnc1. 

49tssr sin-an, 49.-191't Cr-4ii-, urS'S 110 31uivw a/41e115 -uTSIun49FiR't ('1119 t611tr) (htitr. 1982 19 ur949r me 31sif sislSsirt ssw49 49 

41511 1141 14951/1 1 3fTt 191 65111 3114194951 (W13T 11101 '(t / 
Attention is also invited to the rules covering these tirid onlier cetatudl malters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedune( Rules, 1982. 

sr.'s 34154955 crtl8taai'tt wi 341tni r)2aen 'miS 49 ZRe('orn c.11i4,I-,, is cr-itt .1-icc' erEener criOcSTd1 49 18w, 35ft15n50f 1Bsursll'zr 8a150 

www.cbec.gov.in  49 65 5111159 19 I / 
For the elaborate, detailed and latest provisions relating to filing oi appeal to the highvi rnppellnts authority, the appellant may 

refer to the Departmental website www.cbec,gov.in 
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:: ORDER IN APPEAL::  

The present five appeals have been filed by M/s. Sainath Industrial Fuels 

Pvt. Ltd., Survey No. 44/1-2, Sartanpar, Alang-Bhavnagar Road, Near: 

Nagdhaniba, Bhavnagar (herein after referred to as "Appellant") against Orders-

in-Original as detailed in the Table below (hereinafter referred to as 'the 

impugned orders') passed by the Assistant Commissioner of Central Excise 

Division, Junagadh (hereinafter referred to as 'the lower adjudicating 

authority'): - 

Sr. 

No. 

Appeal No. Order-in-Original No. 

Date 

Period Diff. Duty 

involved 

1 V2/366/BVR/2017 65/Excise/Demand/2016- 

17 dated 31.03.2017 

April, 2014 3,59,502 

2 V2/362/BVR/2017 66/Excise/Demand/2016- 

17 dated 31.03.2017 

May, 2014 3,59,303 

3 V2/365/BVR/2017 67/Excise/Demand/2016- 

17 dated 31.03.2017 

June, 2014 2,10,573 

4 V2/364/BVR/2017 68/Excise/Demand/2016- 

17 dated 31 .03.2017 

July-2014 to 

March-2015 

24,15,764 

5 V2/363/BVR/2017 69/Excise/Demand/2016- 

17 dated 31 .03.2017 

April-October- 

2015 

7,08,625 

2. The brief facts of the case are that appellant, engaged in manufacture 

and clearance of excisable goods viz. 5.1. Benzene, S.I. Toluene, 5.1. 

Hydromixture etc. falling under chapter 27071000, 27072000 27075000 of 

Central Excise Tariff Act, 1985 (hereinafter referred to as "CETA, 1985"), was 

holding Central Excise Registration No. AALCS12O5PXMOO1, The scrutiny of 

monthly ER-i returns for the period mentioned in Table revealed that Appellant 

had cleared goods classifying S.I. Benzens a S.i. Hydromixture under CETSH 

29022000 a 29023000 respectively attracting Central Excise duty @12% adv. 

whereas upto March, 2014, the appellant cleared these goods under Chapter 

27071000 & 27075000, which attracted Central Excise duty @14% adv. The 

Department alleged that Appellant misclassified S.I. Benzene a s.i. 

Hydromixture under CETSH 29022000 & 29023000 respectively as the said 

products were correctly classifiable under CETSH 27071000 & 27075000 

respectively and Central Excise duty was chargeable @14% adv. whereas they 

cleared the sme @12% of Central Excise duty and thereby short paid Central 

Excise duty thereon for the period as mentioned in the above table. 

2.1 Show Cause Notices were issued to Appellant by Assistant Commissioner, 

Central Excise Division, Bhavnagar proposing demand of Central Excise duty 

under Section hA of the Act alongwith interest under Section 11AA of the Act. 

Page 3 of 10 
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The Show Cause Notices also proposed to impose penalty under Section 11AC of 

the Act read with RuLe 25(1) of the Central Excise Rules, 2002 (hereinafter 

referred to as 'the Rules'). The said Show Cause Notices issued for the period 

from April, 2014 to October, 2015 were adjudicated by the lower adjudicating 

authority on 31.03.2017 vide the impugned orders wherein the lower 

adjudicating authority confirmed the demand under Section hA of the Act 

alongwith interest under Section 11AA of the Act and also imposed penalty @50% 

of Central Excise duty confirmed under Section 11AC(1)(b) of the Act read with 

Rule 25(1) of the Rules. 

3. Being aggrieved by the impugned orders, the appellant preferred present 

appeals, inter-alia, on the following grounds: 

3.1 Appellant submitted that 5.1. Benzene, S.l. Toluene a SI hydromixture of 

lower purity was classifiable under Item CETSH 29022000 & 29023000 

respectively and the same was not classifiable under CETSH 27071000 & 

27072000 of CETA, 1985; that they submit reply to Show Cause Notice, which has 

been ignored by the lower adjudicating authority; that they rely on their reply 

to Show Cause Notice submitted to the adjudicating authority vide paragraph 3, 

4, 5, 6.1 & 6.2; that the lower adjudicating authority mis-interpreted the case 

law of Oswal Petrochemicals Ltd reported as 2000 (126) ELT 1232 (Tribunal); 

that they had a valid reason of the purity of the products manufactured by them 

was 99.87% and hence same was falling under Tariff item 29022000 as per 

explanatory notes of the HSN and clarified by CBEC vide Circular F. No. 

83/20/86-CX.3 dated 22.09.2016; that they had no intention to pay their duty 

liability at lower rate; that the department had not produced any evidence 

showing that purity of the finished goods of the appellant was less than 95%. 

3.2 The appellant further contended that the penalty imposed under Section 

11AC of the Act is illegal in as much as intention about commission of any 

offence is to be proved which is absent in the present case; that no evidence 

was adduced in the Show Cause Notice to establish that the alleged acts or 

omissions had been committed by them deliberately or contumaciously or in 

flagrant violation of provisions of law or with intent to evade payment of duty 

and hence no penalty is imposable upon them; that no penalty is imposable for 

an incorrect classification claimed in the classification declared/list as held in 

the case of Smithline Beecham Consumer Health Care Ltd reported as 2004 (167) 

Page 4 of 10 
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ELI 225 (1); that an attempt to change classification in order to obtain the 

benefit was not itself punishable under the Act of the Rules as held in Indabrator 

Ltd reported as 2000 (118) ELI 649 (TribunaL). 

3.3 The Appellant received copy of the impugned orders on 25.04.2017 and 

filed appeals on 24.07.2017 i.e. beyond period of 60 days but within further 30 

days atongwith application for condonation of delay as their consultant was busy 

with adjudication proceedings before various authorities due to drive of 

adjudication; that the consultant being a chartered accountant was busy with 

the reply work of notices issued by the Income Tax department due to 

demonetization of currency and statutory audit work of nationalized banks and 

they were also busy with the migration and consulting work of GST and hence 

they could not prepare appeals within 60 days time, which was not intentional 

on their part; that if the delay is not condoned, they will suffer irreparable 

loss/damage and they rely on judgment in case of Mst. Katiji and others 

reported as 1987 (28) ELT 185 (SC), Bhag Singh and Others reported as 1987 (32) 

ELI 258 (SC), Vedabhai ® Vaijayantabai Baburao Patil reported as 2001 (132) 

ELI 15 (SC), C. D. Steel (P) Ltd reported as 2003 (156) ELT 931 (Tri.-Kolkata); 

that they had a good prima facie case and delay within of 30 days may be 

condoned. 

4. Personal hearing in the matter was attended by Shri M. N. Vadodariya, 

Chartered Accountant, who reiterated the grounds of appeals and submitted 

that it is classification dispute of their products; stated that purity of the 

products is 95% or more (but did not submit any lest Report) and claimed that 

products are classifiable under Tariff item 29022000 and 29023000 respectively 

as per test report of M/s. Microtek Research Analytical Lab., Vadodara; that 

since it is classification issue, no penalty is imposable on them. 

FINDINGS:  

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellant. The issue to be 

decided is whether: 

(i) S.I. Benzen a s.i. Hydromixture manufactured by Appellant are classifiable 

under Tariff Items 29022000 & 29023000 respectively or 27071000 & 27075000? 

(ii) Appellant is liable to pay differential Central Excise duty as mentioned in the 

Table of para 2 of this order atongwith interest or not; 

Page 5 of 10 
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(iii) Penalty is correctly imposed in the impugned orders or otherwise. 

5.1 I find that the Appellant filed appeals beyond period of 60 days stating 

that their consultant was busy with work related to adjudicating proceedings 

before various authorities due to drive of adjudication; that the consultant being 

chartered accountant was busy with the reply work of notices issued by the 

Income Tax department due to demonetization of currency and statutory audit 

work of nationalized banks; that they were also busy with the migration and 

consulting work of GST and hence they could not prepare Appeal Memorandum 

within 60 days time. Since the appeals have been filed within further time of 30 

days as prescribed under the Act, I condone delay in filing appeals in the interest 

of justice and proceed to decide the appeals on merit. 

6. Appellant submitted that S.I. Benzene, S.I. hydromixture of lower purity 

were excluded from Tariff items 29022000 a 29023000 respectively and the 

same were classifiable under Tariff items 27071000 & 27072000; that they had 

submitted a copy of test report dated 19.03.2015 along with reply to Show Cause 

Notice, which has been ignored by the lower adjudicating authority; that they 

rely on the submissions made in detail vide their reply to Show Cause Notice 

submitted to the adjudicating authority vide paragraph 3, 4, 5, 6.1 ft 6.2 and 

reiterated the same for the purpose of the present appeal; that the lower 

adjudicating authority mis-interpreted the citation of Oswal Petrochemicals Ltd 

reported as 2000 (126) ELT 1232 (Tribunal); that the purity percentage of 5.1. 

Benzene manufactured by them was 99.87% as per Test Report 

MRAL/CHEM/19435 /15 dated 19.03.2015 and hence same was falling under Tariff 

Item 29022000 as per explanatory notes of the HSN and CBEC Circular F. No. 

83/20/86-CX.3 dated 22.09.2016; that they had no intention to pay their duty 

liability at lower rate; that the department had not produced any evidence to 

show that purity of S.I. Benzene ft 5.1. hydromixture manufactured by the 

appellant was Less than 95%. 

6.1 I find that note 3 of Chapter 27 of the CETA, 1985 is as under: 

"3. For the purposes of tariff items 2707 10 00, 270720 00, 2707 30 00 and 2707 

40 00, the terms "benzol (benzene) ", "toluol (toluene) ", "xylol (xylenes)" and 

"naphthalene" apply to products, which contain more than 50% by weiqht of 

benzene, toluene, xijlenes or naphthalene, respectively." 

2707 OILS AND OTHER PRODUCTS OF THE DISTILLATION OF HIGH TEMPERATURE 

COAL TAR SIMILAR PRODUCTS IN WHICH THE WEIGHT OF THE AROMATIC 
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CONSTITUENTS EXCEEDS THAT OF THE NON-AROMATIC CONSTITUENTS 

270710 00 Benzol (benzene) kg. 14% 

270720 00 Toluol (toluene) kg. 14% 

270750 00 Other aromatic hydrocarbon kg. 14% 

mixtures of which 65% or more by volume 

(includinq losses) distils at 250°  C by the  

ASTM D 86 method 

The Chapter heading 2902 shows as under: 

2902 CYCLIC HYDROCARBONS - Cyclanes, cyclenes and cycloterpenes: 

2902 20 00 Benzene kg. 12% 
2902 3000 Toluene kg. 12% 

6.2 I find that Note 3 of Chapter 27 specificaLly mentions the criteria clarify 

Benzene & Toluene under Chapter 27, which contain more than 50% by weight of 

Benzene & Toluene under Tariff item 27071000 and 27072000 respectively. 

Heading 2707 refers to Oils and other products obtained from distillation of high 

temperature, coal tar or similar products in which the weight of the aromatic 

constituents exceed that of the non aromatic constituents are classifiable under 

heading 2707 including other aromatic hydrocarbon, mixtures of which 65% or 

more by volume (including losses) distills at 250 °C by ASTM 86 method whereas 

Heading 2902 refers to cyclic hydrocarbons - cyclones, cyclones and 

cycl.oterpenes. The submission made/ records submitted by the Appellant do not 

state/(even does not indicate) as to what are the constituents of these products 

by volume or weight, whether the products in question are cyclic hydrocarbons 

or otherwise and what is purity of the products in question i.e. SI Benzene and 

S.I. Hydromixture. 

6.3 It is on record that the appellant themselves were classifying the products 

in question under Chapter 27 till March, 2014 and from April, 2014, they started 

classifying the same products under Chapter 29 without any chemical test 

reports submitted to the department only to pay Central Excise duty @12% 

instead of @14%. I find that the act of the appellant is highly irresponsible and 

without any justification to abruptly change classification of the products under 

Chapter 29 after classifying these products under Chapter 27 previously. The 

appellant failed to substantiate the reason for this change of classification and 

simply refers to some test report from a laboratory in Vadodara but failed to 

produce the said test report before the lower adjudicating authority and also 

before me for verification. It is undisputed fact that classification of a product is 
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to be claimed by the assessee on the basis of justified facts and if department is 

not in agreement, the appellant is duty bound to produce that basis/test report 

to justify his claims. 

6.4 While filing reply to the Show Cause Notice, the appellant argued that 

upto March, 2013, they had been clearing their products classifying them under 

Chapter 29 and only during financiaL year 2013-14, they had cleared these 

products under Chapter 27 due to tack of knowledge and alleged harassment by 

the then Range Superintendent, but could not produce any letter/document to 

support the allegation of harassment. It was the appellant who classified their 

products under Chapter heading 2707 for the financial year 2013-14 and then 

changed classification under Chapter heading 2902 w.e.f. April, 2014 onwards 

without producing any test report or literature or any other valid document. This 

is open misuse of trust reposed by the government/department in the assessees 

and the appellant has miserably failed in maintaining that faith and rule of law. 

6.5 Appellant failed to produce any documentary evidences in support of their 

claim to classify their products under Chapter Heading 2902 either before the 

adjudicating authority or during Appeal proceedings. Hon'ble Tribunal in case of 

M/s. Tata Iron & Steel Co. Ltd. reported as 1983 (13) E.L.T. 1113 (CEGAT) has 

held that "Goods classified as forged products under a specific tariff item for a 

number of years cannot be classified suddenly under another tariff item without 

any cogent reasons which are absolutely essential to explain such change-over. 

Abrupt change in classification without assigning any reasons thereof is 

unjustified, unsustainable in law and, therefore, liable to be quashed." This 

judgment was upheld by Hon'ble Supreme Court reported as 1997 (94) E.L.T. 

A133 (S.C). Therefore, I have no option but to hold that the subject products in 

question are classifiable under Chapter heading 2707 and not under Chapter 

heading 2902 as claimed by the appellant in absence of proper justification 

and/or change in law. 

6.6 Hon'ble Supreme Court in case of Oswal Petrochemicals Ltd reported as 

2001 (127) ELT A51 (SC) dismissed the Civil Appeal filed by M/s. Oswal 

Petrochemicals Ltd on merits against Tribunal Order reported as 2000 (126) ELT 

1232 (Tribunal). The Appellate Tribunal in its order, following the ratio of 

Supreme Court decision in the case of Woodcraft Products Ltd. reported in 1995 

(77) E.L.T. 23 (S.C.) had held that the product Benzene and Toluene are 

1\ \ \J  
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classifiable under Sub-Heading 2707.10 and 2707.20 of Central Excise Tariff as 

under: 

"3. 1 Classification of Benzene and Toluene 

The distinguishing criterion for classification of Benzene and Toluene is the 

purity of the product, as seen from the HSN Explanatory Notes to Chapter 27 
and Chapter 29. Under the HSN Explanatory Notes, which are required to be 

followed when Tariff Entry is patterned thereon, as held by the Apex Court in 
the case of Collector of Central Excise, Shilloing v. Woodcraft Products Ltd. 

reported in 1995 (77) E. L. T. 23 (S.C.), a separate chemically defined compound 
is defined as "a single chemical compound of known structure which does not 
contain other substances deliberately added during or after its manufacture 

(including purification)". The Notes further state with specific reference to 
hydro-carbons, and in particular to Benzene and Toluene that, in order to fall 

under Chapter Heading 29.02, Benzene should distil 1% to 96% by volume within 

a 20 C range which includes 80.10 C and that Benzene of lower purity is 

excluded (Heading 27.27), and that To(uene must distil 1% to 96% by volume 
within a 20 C range which includes 110.60 C and that Toluene of lower purity is 

excluded (Heading 27.07). The CBEC vide its letter F. No. 83/20/86-CX. 3, dated 

22-9-1986 had clarified that the distinguishing criteria for classification of 

Benzene and Toluene and Xy(ene, whether under Chapter 27 or under Chapter 

29, would be the test laid down in HSN Explanatory Notes and that the HSN test 

could be adopted for determining the classification of these products, for the 

purpose of levy of Central Excise duty. The Bombay-I Collectorate had also 

issued Trade Notice No. 76/86 on the basis of this letter. In view of the above,  

we hold that the adjudicating authority has erred in accepting the assessees  

contention that purity was not a criterion for the purpose of determining  

classification of a petro-chemical product under Chapter 29.  

3.2 The respondents were testing samples of their products, Benzene and 

Toluene in their Quality Control Laboratory. The said reports indicated that the 
percentage of Benzene and Toluene by weight separately was less than 96% e.g. 

in respect of clearance on 16-5-1990, the weight of Toluene was 87.15%, in 
respect of clearance on 12-6-1990, the weight of Toluene was 84.30%, in respect 

of clearance on 11-6-1990, weight of Benzene was 75.38% and in respect of 

clearance on 7-7-1990, weight of Benzene was 86.88%. The Quality Control  
Laboratory reports mentioned in the charts enclosed as annexures A and B to  
the show cause notice clearly indicated that Benzene or Toluene contents were  
less than 96%. Further, the Product Bulletin (Annexure Y3 to the show cause 
notice) of Benzene and Toluene indicates purity more than 96% which is in 

conformity with ISI specifications. Since the test reports showed purity less than  

96%, Benzene and Toluene were different varieties from Benzene and Toluene  

of higher purity, and, therefore.  Benzene and To(uene manufactured  by the 
assessees is classifiable under CET sub-headings 2707. 10 and 2707.20 
respectively, as contended by the Revenue and not under Chapter Heading 29.02 
as claimed by the respondents.  

(Emphasis supplied) 

7. In view of above, the contention of the Appellant that their product SI 

Benzene had purity of 99.87% without submitting any Test Report and keeping 

department in dark can't be accepted, more so when they have been classifying 

the same product under Chapter heading 2707 till March, 2014 and failed to 

produce Test Reports of approved laboratory before adjudicating authority or 
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even this Appellate authority. Further, they have failed to produce any test 

report in respect of SI Hydromixture. Accordingly, demand of duty of Rs. 

40,53,767/- under Section hA of the Act is required to be upheld. The payment 

of interest is mandatory consequence of the Central Excise duty liability. Since 

Central Excise duty is payable under Chapter heading 2707, the appellant is 

directed to pay interest also under Section 11AA of the Act forthwith. 

8. I find that the appellant has behaved in a very irresponsible manner 

and suppressed the facts by not making test reports available with them to the 

department and hence, imposition of penalty of Rs. 20,26,885/- under Section 

11AC(1 )(b) of the Act is justified, legal and proper. 

9. In view of above, I uphold the impugned orderand reject the appeaL 

( 31Lk1cfcIkkI c1c11 JI3fc1?tc4I [ckI 3q')cicl  cl'1f5T1'iiiclLI 

9.1 The appeals filed by the Appellant stand disposed off in above terms. 

(c -ii, -i'l'i) 

31Ilc-c1 (31'-1)c) 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST Et Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST Et Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Assistant Commissioner, GST Central Excise Division-I, Bhavnagar. 

4) The Superintendent, GST Et Central Excise, Range: II, Bhavnagar. 

Guard File. 

6) F No. V2/363/BVR/2017 (7) F. No. V2/364/BVR/2017 (8) F. 

No.\/2/365/BVR/2017 (9) V2/366/BVR/2017. 
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