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 /o3$j (1R':r) frui ib.?o.Ro lRTr t' ci'1  31Tf1lir 31Tr T. 

o'/o1 i?o1ch ?.?l.7oll r rr'or t'r 1 TflTiif 3fl Ef c-ç-j t cfl I 

3cL4k, c4c.,5 (r4T) lI fçf 3{f11RTT 1SS c  I4RT , 3c'4Ic 1c'-4 

1J-i 

fc ç  1t TZ[[ , 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11,2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch (Gandbidharn), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appea's filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3Jtf 31141-d/ Ttf 31k1c4-cl/ 3)lk1cl-cI/ -1II4 3{iRTfF, ii1R.T 3I 1c1i/ Ilc*'t / lId-io1dR 

/ 1TF/ i-1laldI'tI TtT 3f19 5IT'I ThI 31Tf i Tlf: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham/ Bhavnagar 

11c  & 'di) 'Iii oitd t -d! /Name & Address of the Appellants & Respondent 

1. M/s Marinelines Ship Breakers P. Ltd Plot No. 47, Ship Breaking Yard Alang, Dist: 

Bhavnagar 

2. Shri Kamal Kumar Khemka, Directo:r of ITi/s Marinelines Ship Breakers P. Ltd 

3flf(3) Cc1 Id Ir) / 11tff IT 

3TL()ol TT  1dI l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

;T ,-k1 c-'-fl'4 l7 t/cf [Ob 3{cik1.T JZji.(Ul '>41 3Tf, oç 

3Tid 1944 4-) 1RT35B 3Td''d F ¶T 311' III, 1994 c) 1TT 

IIdc) / 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) 11U c.1j'41 1TIftI TIt TTI d-fl jcICo'i lc1' tT 1Icb.. 1'))clN 

r f'r'r 2, 3-nt . tfi ,  o1 f?r,  ) rr4'r EiTfv I! 
The special bench of Customs, Excise & Service lax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3ti9  1(a) I ic-1I'/ TQ 3P411 3ThcH fif F1-it 3T'1tIf 1tJ1T 3r'41C, 1e-4 1 

lTF 3L)ç Z5{UT (fc) 4  t4ft I'1'T ti1i~'chl, ic(i.l del, d-lIcil 14TE4 3f'HThf 

d-jI,- oo ( 4 --' I! - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2rd Floor, Ehaumali Bhawan, Asarwa Ahmedahad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

02.07.2018 

(A) 3cYIC icb 

863tf 

of CEA, 1944 



(iii) c"'ki ?1T?lT il13O1 iTtiF P0& tP./i F ti1T no-ctf jI-UJd (31'1ff) iIcle), 2001, 

ftPT 6 3flTT ib1F  11t fti Et-3 'i tFF t.i1~t c  f1T 1!o1I 1TfV I1 

q qj 3fr c1dIk4 di4I '1V 5 

c'lkil ff 3f tIPT, 5 r1i.iI iT4i7  1T 50 u.0 3fT 50 1Tg d i-if: 

1,000/- 5,000/- 1 3tT 10,000;- t7if 47 1'9I RT 41 ei l 

lr-cb T TiT1,  TIi 3P1Y/lu r-n1fF-sTr fr lIi1I Ii H-d't t 1TT Tt ¶'t 1'r 
t iw ii i-itr Qd c-1HJ fFZlT flc1f 'ElTtlV I -SII1d rq 47 dIclIo1, 

c id lIT i/)o11 4Jf I71IT 0i 311Tt1 oi4J4fitiUT 4) ITIT ¶TT I Tf3TTf 
(è 3lul) lV 3lTo-Tt{ t 5T 500/- P•V7 47 11ftd T io1I P1T I! 

The appeal. to the Appellate Tribunal shell he filed in quadruplicate in form EA-3 / • as 
prescribed under Rule 6 of Central Excise lAppeal) Rules, 2001 and shall be accompanied 
against one which at least should be accothpanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount ol duty demand/interest/.penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively iri the form of crossed bank draft in favour of Asst. 
Registrar of branch of any norO.narecl public sector bank of the place where the bench of any 
nominated public sector bank ot the place where the bench of the Tribunal is situated. 
Application made for grant of stay 3ha11 be accompanied by a fee of Rs. 500/-. 
3i4Il  t thH7T 314170 1ffr  347, 1994 41 .ITT 86(1) 3dc1 Icht 

1994, k-i 9(1) t 3RTP ff51.71 t1s S.T.-5 iT  f 4) 51T HI(1 U!cf 

IiT 31Tt 1t"d 311 14 J1 d, 374 ç.doj  (3iT cf, 1I  

f14 JT1 1 ) 3[ 141 471 t47 cdi-1 41 5iiT, Q181 14IIcht c(1 Hid) d-lldl 3 çidjjZff 

dl?4I lJ-io1i, qV 5 c-INd iTt 1l 471, 5 71147 &-It iTT 50 1147 't- c-ic* 3LTTEIT 50 7iTiT PT T 

3T l9l' iTf: 1,000/- 1741, 5000/- Ff14 3Ttii 10,000/- 1741 ci ¶11*5tIT 1J-U faCh c)( iTf' 
do-1 c4iJ )41f71 ]ç.- 4l f711, :r14p' 14t41r o    cf1 Hsi t l4l-d-1 

o1I9 41 4'1' c)1'zh 417 It if17 cciytl $f 1,id t '1kI i1IcH 'E1TfTtT I  

Tq 47 didio1. Ft 14 311 ?1P2T 41 1ff ST 1lf0T 'i41T 1111 31c Tf8t1UT 14 1kiJT 51If11[ ' I 

fi'f 311T (1 3ThI) 41 fT 3fl4147fti't1 41 PItt 500/- tfLf 47 PPT oU ij[ / 

The appeal under sub section (l of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be bled in quadru 5icatc u Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, arid Sflrtii be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy)  arid should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & uitertst demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeclin.g Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of rE Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wfere the bench of Triunal is situated. / Application made for 
grant of stay shall be accompanied by a lee of Rs.500/-, 

(B) 

1In dli 1i.1 -1 1clo1 mH IciI I / 
The appeal under sub section (21 arid (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescrhed under Rule 9 (2) di 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assisi:ant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to fife the appeal before the Appellate Tribunal. 

(a)   icc irilTit ich lIt T1iT147 3171147 9Tf1TIt (h-è) 41 9 31t1141t 41 -r 41 
3d-lid 1lc.Ch 31 1Rd-f 1944 41t 11111 35747 It 3J3fd5d, 'i1 *1 lccIk 311iTiT, 1994 14 PTU 83 41 
31714171 c1Jcl,, c4')  14 ç'ltdl  411 dj  ff, 11 3114111 41 crf5t 3141c'4 9T511E]tltjl 41 314111 tit14 .4-ue, 
1]c"ch/lc1i ch  PuT 41 10 tlrr]11'7] (10%), 5111 PiT 9d s1'Hio1l f41ii(?i ' T ,i1J1o1l fc) 41751 ,Y11'O- 

IiI~,d ', 711 -ldIdIol i5h1  1111/1 i 41 3P11 l 31T41 eri?f .i41fr ?i 

 41 31141 11 1) 

41iltif - ltct 11371 tp[ lc)Tih\ 41 3154171 "PiT 51}i -  di1 771" 41 ¶ti 1t411 c 

(i) 

(i) ttriiir4111 
(ii) iac I[ 411 14 r rrr 1441 

(iii) T SPIT fl,}u("Il f 141717 6 341 414 tcbJ-1 

- 1111  (t  0111 41 OP7IIT11 (51'li'-llhl (41. 2) 3Ilieii 2014 41 3fl3,71' 41  4114 314tc4 
i1ii1 41 1Id-T l41piTlt0o-1 P74tT13t 3114 7'7' 31431 c'i') 5dj 51 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also marie app] icable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount ot pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cerivat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending be!'cre arc,' appellate authority prior to the commencement of 
the Finance (No.2) Act, 201-1. 

1r 3xf1iT, 1994 14 t-fl -fl 86 tIll -ttRT3ft (2) 741 (2A) 41 34171 4,  c() iT4'l' 314111, 1C1]Cf"( 

1994, 41 ¶v -i 9(2) o  9(A) 41
¶pi14p. 

ctr S.T.-7 41 (;) irr d1I 41 31141 PTiT 

31I.Icc1, 'o-c1ei 3d-lid Ir  3ItttlT 3117471 (31t(Rfl, 410-çk 3d-lid 47iTt ci,clk! qlft7f 31141i1 ) iI41ii 
c'1 c  (31141 41  7r tP11I41Ef fRfl eiTftJ 3411 31l-1l-d 41k1 klch 3I-fl-d 31T 3Hld, 

id-lid 1w'n/ IloiHIT, 411 34RifPT ., laifltiThT47j chj 3lT41iT 4 7 cf-a 1r 41' 714 3l1f 14 
,-,-cr',- -,-.-,-,. .,. .; -,-,---r 



(i) 

(v) 

(C) 1T *1 H' iur 3flT: 
Revision app1iation to Government of India: 

f 3BT UT .ZII1  1iid '9Hct , Zf 3c'-H, TCt 3111ZlT, 1994 
35EE 3i[ 3Tt HH.cT •lk4Tf, 4Tr91JT 3f[r ir ii-ci 

RTT, jf r tr r, cñ-iibi. ct Zf ,tIo-1I TfVI / 
A revision application lies to the Under Secretary, to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- U0001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by [irst proviso to sub-section (1) of Section-3B ibid: 

TI Tff ItI , I r. \-Ho fi d-iI )t Io 'l i4IdIJo-j 

1T 1 3TZt Icl Zff f5 ch i5k lf dft '-IH.dlJlol Zff f 

R dJ ?1T 2TTUF Rflf I'T, fi'tf?1 etIo ?11T fll* tg 

1Rf ff1tT[ f k14cl c4,r J-th tf' 3{ dJ 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the mariuiacture of the goods which are exported to any 
country or territory outside India. 

(iii) çL4 11dIdIo dII/ 

In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

çLfl, f if   3fflff t 

iAIciTt çi$çl -c-4 ci i'J 3ITt jj .3fP1d (3Tc'1) C,cHJ fT 3T ([ 2), 

1998 ) -1RF 109 RT 4) d i),& 3Ti-i iirr q iftr ¶v iV li 
Credit of any duty allowed to be utilized towards 13avment of excise duty on final products 
under the provisions of this Act or the Rules macic thei-e under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act., 1998. 

cd 3flT 4 IPTif -NI EA-8 i, 5ft 1 FlIZ1 3çYIC,oI ic'-cli (3it1rr) I4d-Hcic, 

Icb 3Tfll1zPT, 1944 f V11T 35-EE dcf 11.Tl Iii iir 31CjI.i1J :Tr-RI 

TR-6 -jd cl 1T 1VI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central xcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of l:ie 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 

Malor Head of Account. 

1T 3T T1 d-IId Ic r 3r4T ci TfV I 

4.fç.do-j IT 'i\Y Zff 3T   200/- r Iic1II 1i fIL 3t 41 1cdi 

tr & T' - - 1000 -/ Ff   ni I 

The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Ks. 1000/ - where the amount involved is more than 
Rupees One Lac. 

11 31TT d-(c' 31Tfr T [HI'f dT 4c'ilF iTiI 3H~,T 4 ¶IV 1cb EFiT 4dId1a1, 3Y'ictd 

tf'oi cfl i.!i 31t'tr ZIT l'zr 'tchh l.!c4- 31i 1hIi 1c1I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be aid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant I ribunal or 
the one application to the Central (.xovt. As the case may be, is filled to avoid scriptoria work if 
exc:sing Rs. 1 lakh fee of Rs. 100/- br each. 

i'41c fl 3TiRIif, 1975, F 3PTlt-1 3Hk f[ 3TfT i PTW 311'f 1 

c q' ftr 6.50 ci c- .1i .i c -i iF ff Tt lo-1 IT / 
One cqpy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall iear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act,1975, as amended. 

(F) 11rIT 1Z1 .3c-Thb, l-dp i.!c c1lch( 3Tt)'i/tliT   f1T°T (if lfI) I ii-iicie1, 1982 

t  .3r ri JJ-ç -jIT Tf lc iV 3fT  I iT1 31T frT iIci I / 

Attention is also invited to the rules coveiinig these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

.txf 31l liii 'i 3{t ,I1i1c. iT IPIIIitiT  Ilh-dc f 3th' dci'kldd-I 1l1t 

3ThT IT?tI a-1I. www.cbec.gov.in / 
For the elaborate, detailed and latest provisions i-elating to filing of appeal to the higher 
appellate authority, the appellant may reter to the Departmental website www.cbeçgov.in  

TI/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) lii   f T 

(iv) 

(D) 

(E) 

(G) 



0 

0 



V2/1 09/BVR/2017 
V2/11O/BVR/2017 

:: ORDER-IN-APPEAL::  

MIs. Marinelines Ship Breaking Pvt. Ltd., Plot No. 47, Alang Ship Breaking Yard, 

Alang, Dist.: Bhavnagar (hereinafter referred to as "Appellant No. 1") and Shri Kamal 

Kumar Khemka, Director of Appellant No. 1 (hereinafter referred to as "Appellant No.2") 

filed appeals against the common Order-in-Original No. 49/AC/RURAL/BVR/RR/2016-

17 dated 27.02.2017 (hereinafter referred to as "the impugned order") passed by the 

Assistant Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter referred 

to as "the lower adjudicating authority"). Since, the issue involved in both the appeals 

are similar, the said appeals are being taken up commonly in this single order. 

2. Briefly stated, the facts are that 

(i) On the basis of information it is noticed that the appellant no. 1 had availed 

CENVAT credit of Rs. 2,82,18,042/- on 01.09.2014 i.e. 85% of the CVD of Rs. 

3,31,97,696/- as per restriction contained vide Notification No. 3/2011-CE(NT) dated 

01.03.2011 in respect of Bill of Entry No. SBY/130/2014-15 dated 06.08.2014 filed on 

the import of vessel namely MV 'CITY OF BERUT' and the same was reflected in the 

Cenvat credit account in their monthly return. However, the appellant no.1 again 

availed Cenvat credit of Rs. 15,50,834/- of CVD on 01 .01.2015 and Cenvat Credit of Rs. 

41,46,291/- on 31.01.2015 on the basis of worksheet prepared by them in respect of 

above referred Bill of Entry and had taken credit of duty assessed considering bunker 

(fuel & oil) contained in the Tanks engine room as classified under Chapter 27100000. 

The appellant no.1, reversed the Cenvat Credit of Rs. 41,46,291/- on 28.02.2015. 

However after initiation of enquiry against the appellant no. 1 they reversed the Cenvat 

Credit of Rs. 15,50,834/- vide Cenvat Account Entry no. 12 dated 30.03.2016 under 

protest. The Appellant has taken such credit, keeping reliance upon the High Court 

judgment (2012(11) TMI 532- Gujarat High Court- 2013 (288) ELT347(Guj.)-CE-

Customs Gold Control Reference No. 14 of 2004) dated 05.07.20 12 in the case of M/s 

Priya Holding (P) Ltd. wherein the bunkers containing oil were to be treated as part of 

the vessel's machinery and were classifiable under Heading No. 89.09 of the schedule 

to the Customs Tariff Act, 1975. The appellant no.1 has availed Cenvat credit of 

additional duty of Customs (CVD) amounting to Rs.15,50,834/- paid on Bunkers (Fuel 

Oil, M.G.O. (H.S.D. Oil) & Lube Oil etc. classifying under Chapter 27100000 and also 

utilized amounting of Rs. 89,745/- out of it. 

(ii) The said Cenvat credit availed by the Appellant no.1 on the basis of a "worksheet 

showing details of differential duties" prepared by themselves attached to the Bill of 

Entry No.SBY/130/2014-15 filed on the import of vessel namely "MV CITY OF BERUT" 

and it was alleged that the appellant no.1 had availed cenvat credit under dispute was 

on the basis of improper cenvatable documents by contravening the provisions of Rule 

9(1)(c) read with Rule 3(a) •and Rule 2(k) of the Cerivat Credit Rules, 2004 and 

accordingly the appellant no.1 had been issued show cause notice dated 26.04.20 16 by 

the Joint Commissioner, Central Excise & Service Tax. Bhavnagar. 

Page 4 of 10 
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(iii) Subsequently, on the basis of information that the appellant no.1 had wrongly 

availed Cenvat credit of the additional duty of customs (CVD) paid on Fuel oil, MGO 

(HSD Oil) & Lub oil etc. contained in the ship imported for breaking purpose, an inquiry 

conducted and statement of Shri Kamal Kumar Khemka, Direcor of the appellant No.1 

(appellant No.2) recorded on 14.03.2016, On scrutiny of the documents produced by 

the appellant no.2, it was noticed that in ER-I return for the month of January-2015, an 

amount of Rs.56,97,125/- was declared against the 'Details of Cenvat credit' : taken on 

inputs on imported inputs out of which Rs. 41,46,291 reversed by the appellant on 

28.02.2015 and remaining amount of Rs. 15,50,834/- reversed under protest on 

30.03.2016 after initiation of enquiry against them. The appellant No.2 in his statement 

clearly agreed that immediately after beaching of a vessel at their ship breaking plot, all 

the fuels & oils were removed from the vessel and sold out without storing the same and 

the same were not used in the process of obtaining goods and materials by breaking up 

of ship, but were directly sold in the open market. 

(iv) On the basis of investigation carried out including statement of appellant no.2 

dated 14.03.2016 it was noticed that the appellant no.1 had wrongly availed Cenvat 

credit of Rs.15,50,834/- in violation of provisions of Rule 9(1) and Rule 3 read with Rule 

2(k) of the Cenvat Credit Rules, 2004 and wrongly utilised the Cenvat credit of Rs. 

89,745/-as per the provision of Rule 14(2) of CCR out of total wrong availment of 

Cenvat credit of Rs.15,50,834/- , accordingly show cause notice No.V/15-

07/Dem/HQ/2016-17 dated 26.04.2016 was issued by the Joint Commissioner, Central 

Excise, HQ., Bhavnagar. 

(v) With reference to the above mentioned show cause notice, the lower 

adjudicating authority vide the impugned order confirmed the demand of Cenvat credit 

of Rs.15,50,834/- and Rs.89,745/- under the provisions of Rule 14 of Cenvat Credit 

Rules, 2004 read with Section 1 1A(4) of the Central Excise Act, 1944. He ordered to 

recover the demand of Cenvat credit of Rs. 89,745/- wrongly utilised by appellant no.1 

out of Rs. 15,50,834/- wrongly availed Cenvat credit. He also ordered to appropriate the 

Cenvat credit of Rs. 15,50,834/- already debited by the appellant no.1. He imposed 

equivalent amount of demand as penalty upon the appellant no.1 under the provisions 

of Rule 15 of Cenvat Credit Rules, 2004 read with Section 11AC of the Central Excise 

Act, 1944and also imposed personal penalty of Rs.5,000/- upon appellant no.2 under 

the provisions of Rule 15A of Cenvat Credit Rules, 2004. Being aggrieved with the 

impugned order the appellants have filed the present appeals. 

3. The appellants have filed the present appeals on the following grounds: 

(I) Impugned order passed by the adjudicating authority is not proper and legal as 

the same has been passed by ignoring the provisions of Section 4 of the Central Excise 

Act, 1944. (ii) The appellants have relied upon the decision of the Hon'ble Gujarat High 

Court in the case of M/s. Priya Holding (P) Ltd. Vs Commissioner of Customs, as 

reported in 2013 (288) ELT 347 (Guj) wherein it is clearly held that 'Bunkers lying inside 

— i_ Page 5 of 10 
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the engine room' are classifiable under chapter heading 8908 of the Customs Tariff Act, 

1975 and not under chapter 27 of the Customs Tariff Act, 1975; this view has also been 

taken by the DGFT vide their letter F.No.1PC14151684197/82/PC-2(A) dated 26.06.2013; 

in view of this they had reworked out the duty liability by considering the above 

mentioned settled laws; that the appellant intimated vide letter dated 28.02.20185 

addressed to the jurisdictional Range superintendent regarding availing the Cenvat 

credit under dispute; that they clarified the grounds that disputed Cenvat credit had 

been taken on the basis of Bill of entry read with the paid up Challan read with the 

declaration mentioned on the reverse page of the relevant Bill of Entry, therefore had 

legally availed the Cenvat credit under dispute under the provisions of Rule 3 of the 

Cenvat Credit Rules, 2004; that they had availed Cenvat credit under dispute on the 

bunkers lying inside the engine room which was classified under chapter 89.08 of the 

Customs Tariff Act, 1975 read with Central Excise Tariff Act, 1985 and also filed 

declaration in the bill of entry that they would availed Cenvat credit of the goods falling 

under chapter 89.08 of the said Tariff Acts, accordingly the said fuels & oils were 

nothing but the 'licit input' as specified under Rule 2(k) of the Cenvat Credit Rules, 

2004; the proper document was the bill of entry read with working out duty liability of 

such bunkers under chapter no.89.08 instead of chapter 27 and accordingly such 

bunkers was the licit input for availment of such cenvat credit as provided under 

provisions of Rule 3(1)(vii) of the Cenvat Credit Rules, the appellant have relied upon 

the various citations viz. (i)Claris Lifesciences ltd Vs UOI- 2014(305) ELT 497; (ii) 

Kerala State Electronic Corporation vs CCE — 1996 (84) ELI 44; (iii) Indian Oil 

Corporation Ltd. vs CCE — 2006 (206) ELI 533; (iv) BCH Electric Ltd vs CCE 

Faridabad-1 — 2016 (344) ELI 469 (Iri.-Chan) & (v) CCE vs CMS Computers — 2005 

(182) EL.T 20 (SC-3 Member Bench) & (vi) S. Kumars Ltd. vs CCE (2007) 211 ELI 124 

(CESIAT). 

4. The personal hearing in the matter was fixed on 29.01.2018 and again on 

20.02.2018 which was attended by Shri N.K. Maru, Consultant (Authorised 

Representative) on behalf of the appellant No. 1 & 2. He has reiterated the submission 

made in the appeal memorandum and requested to grant 10 days time limit to file 

further written submission. However, no further written submission has been received 

from the either from the appellants or their consultant. 

5. In pursuance of Board's Notification No.26/2017-C.Ex.(NT) dated 17.10.2017 

read with Board's Order No.05/2017-SI dated 16.11.2017, the instant appeals have 

been taken on hand for passing Order-In-Appeal. 

6. I find that in case of instant appeal, the impugned order was received by the 

appellants on 28.02.2017 and date of filing of appeals is 27.04.2017. Hence, both 

appeals have been filed within the stipulated time period and there is no delay of filing 

the appeals. Since appellant no. I already debited Cenvat credit of Rs. 15,50,834/- vide 
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debit entry no. 12 on 30.03.2016 and Rs. 375 by appellant no. 2 vide SBI challans no. 

83 dated 13.04.2017, hence the condition of pre-deposit also stand fulfilled. 

7. I have gone through the impugned order, appeal memorandum and written 

submissions made by the appellants. The issue to be decided in the present appeals is 

whether Cenvat Credit of Rs. 15,50,834/- availed on the CVD paid on fuel oil, Marine 

Gas Oil (HSD), Lube oil etc. classified under Chapter 27100000 by the appellant no.1 

is correct or otherwise and whether interest thereon and penalty imposed vide 

impugned order is correct or otherwise? 

8. In the instant case, I find that the appellant no. I have availed CENVAT credit of 

Rs. 15,50,834/- on the CVD paid on Fuel oil, Marine Gas Oil (HSD), Lub oil on the 

worksheet prepared on the basis of Bill of Entry No. SBY/130/2014-15 dated 

06.08.2014 filed on import of the vessel namely MV "City of Berut". Prior to availment of 

this Cenvat credit, appellant no. 1 had taken Cenvat Credit of Rs. 2,82,18,042/- on 

01.09.2014 in respect of CVD paid on import of ship M.V. "Golden" classified under 

Heading No. 89.09 of the schedule to the Customs Tariff Act, 1975. Said Cenvat Credit 

being restricted to 85% of total CVD of Rs. 3,31,97,696/- on Bill of Entry No. 

SBY/130/2014-15 dated 06.08.2014 as per Notification No. 3/2011-CE(NT) dated 

01.03.2011. 

9. I find that the appellant no.1 have taken such credit, keeping reliance upon the 

judgment [2012(11) TMI 532— Gujarat High Court— 2013 (288) ELT 347 (Guj.) — CE-

Customs Gold Control Reference No. 14 of 2004] dated 05.07.2012 pronounced by the 

Hon'ble High Court of Gujarat at Ahmedabad in the case of M/s. Priya Holding (P) Ltd 

versus Commissioner of Customs, Preventive, Jamnagar; wherein the bunkers 

containing oil were to be treated as part of the vessel's machinery and were classifiable 

under Heading No. 89.09 of the Schedule to the Customs Tariff Act, 1975. The 

appellant have prepared worksheet and availed credit of duty assessed considering 

bunker (fuel & oil) contained in the Tanks engine room as classified under Ch 27 under 

their respective sub heading 27100000. I find that said judgment of Hon'ble High Court 

of Gujarat pronounced on 05.07.2012 and Bill of Entry No. SBY/130/2014-15 dated 

06.08.2014 filed on the import of vessel namely MV 'City of Berut' after lapse of almost 

two years of said judgment. According to the said judgment dated 05.07.2012, the 

department has started to assess to duty of CVD of the bunkers lying inside the engine 

room under the Chapter Heading No. 89.08 of the Customs Tariff Act, 1975 read with 

the provisions of the Chapter Heading No.89.08 of the Central Excise Tariff Act, 1985, 

instead of under Chapter 27 on which Appellant has paid duty. Therefore, on this 

ground the Appellant no.1 is not eligible to take Cenvat Credit on work sheet prepared 

by them. Moreover, the Appellant no.1 already availed 85% of the Cenvat Credit of CVD 

as per restriction contained vide Notification No. 3/2011-CE(NT) dated 01.03.2011 in 

respect of the said Bills of Entry. I also find that as per the said High Court judgment, 

engine department tanks (bunkers) containing oil were to be treated as part of the 
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vessel's machinery and were classifying under Heading No. 89.09 of the Schedule to 

the Customs Tariff Act, 1975 and no separate duty is leviable thereon. However other 

tanks containing fuel and oil did not form part of the LDT of the vessel and had to be 

classified under their own heading and duty had to be charged accordingly. The Hon'ble 

High Court vides above judgment has decided the matter of classification of engine 

room hunker. Therefore, if appellant has found that Customs assessed Bill of Entry 

under wrong classification, they were required to raise objection at the time of 

assessment. But, in the instant case, the Appellant no.1 has prepared worksheet at their 

own without getting Bill of Entry amended by the Customs and had availed Cenvat 

Credit of CVD on fuel and oil classified under Chapter 27100000. Considering this fact, I 

find that Cenvat Credit is eligible on fuel and oil subject to assessed under heading no. 

89.08 only as per the said Hon'ble High Court order. Remaining part of fuel and oil 

which is not treated as part of the vessel and assessed under sub heading 27100000, 

the Cenvat Credit is not admissible on it. 

10. Further, as per rule 9(1) of the CCR, 2004 the worksheet prepared by the 

appellant no. I is not the proper document on the basis Cenvat credit was availed since 

the proper subject Bill of Entry were not finally assessed as per the calculation shown in 

the worksheet produced by the appellant no. 1 under their letter dated 16.04.2016. I 

also find that as per above mentioned order dated 05.07.2012 of the Hon'ble High 

Court, Cenvat Credit is eligible on fuel and oil subject to assessed under heading no. 

89.08 only. Remaining part of fuel and oil which is not treated as part of the vessel and 

assessed under sub heading 27100000, the Cenvat Credit is not admissible on it as per 

Rule 3 read with Rule 2(k) of the Cenvat Credit Rules, 2004. I find that lower 

adjudicating authority has rightly observed that Note 9 of Section XV (Base Metals and 

Articles of Base Metal) of the Schedule 1 appended to the Central Excise Tariff Act, 

1985 covers all the goods falling under 72 to 83 of the Act ibid. Note 9 of Section XV 

explains that 'in relation to the products of this section, the process of obtaining goods 

and materials by breaking up of ships, boats and other floating structure shall amount to 

manufacture'. Therefore, it is. undoubtedly cleared from the definition of Rule 2(h) of 

CCR,2004 that for ship breaking, goods and materials obtained by process of breaking 

of ship, boats or other floating structure can only be considered as 'excisable goods'. 

Rule 2(h) of the CCR,2004 defines that "finished products' means excisable goods 

manufactured or produced from input, or by using input services. Further Rule 3 of the 

CCR, 2004 states that a manufacturer or producer of final products or a provider of 

output service is allowed to take credit of duties of excise paid on input or input service 

and received by the manufacturer for use in or in relation to the manufacture of final 

product. Further, as defined under Rule 2(k) of CCR, 2004 'input' means all goods used 

in the factory by the manufacture of the final product but excludes any goods which 

have no relationship whatsoever with the manufacture of a final product. From this 

definition, it is clear that the item which is not used in the factory by manufacture of final 

product cannot be considered as 'input' as defined under Rule 2(k) of CCR, 2004 and 
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as such Cenvat Credit of duty paid on such item will not be available to the assessee 

under Rule 3 of the CCR, 2004. 

11. I find that the lower adjudicating authority in the impugned order has noticed that 

in statement dated 14.03.2016, the appellant no.2 has clearly stated that immediately 

after beaching of the ship at their plot, all the fuels & oils are removed from the vessel 

and sold out without storing the same were not used in the process of obtaining goods 

and materials by breaking up of ship. I agree with conclusion of the lower adjudicating 

authority that it is evident that such Fuel oil, Marine Gas Oil and Lub oil do not form part 

of input in term of Rule 3 of the Cenvat Credit Rules, 2004 and therefore cenvat credit 

on the same not available to the appellant no.1, as elaborate at para 3.5 to 3.9 of the 

impugned order. 

12. The said Appellants in their defence also contested that disputed Cenvat credit 

was availed in the month of January,2015, whereas the SCN was issued on 26.04.2016 

and the same was time barred. I find that the lower adjudicating authority in the 

impugned order at para 3.9 rightly established the invocation of extended period of 

demand under Section 1 1A(4) of the Central excise Act, 1944. The appellant no. 1 

suppressed the facts from the department that Fuel Oil, Marine Gas Oil (HSD), Lub Oil 

on which Cenvat credit were taken as inputs, were not used in or in relation to 

manufacture of their final products. This fact was came to the notice to the department 

only after inquiry conducted by the department. From the monthly ER-i returns it 

cannot be ascertained whether the goods against appellant no. 1 has taken credit were 

used in the manufacture of their final excisable product or whether Cenvat credit is 

admissible on such inputs or otherwise, It is only when investigation was carried out 

against the appellants, the fact of non eligibility of Cenvat credit on such goods come to 

the notice to the department. In view of foregoing discussion, I find that extended 

period of five years is correctly invoked by the lower adjudicating authority under the 

proviso to Section 1 IA (4) of the Central Excise Act 1944, to recover the wrongly 

availed Cenvat credit. Accordingly demand has been rightly confirmed by the lower 

adjudicating authority vide the impugned order. I find that when demand is confirmed 

and Cenvat credit has been wrongly taken and utilised the same, the interest at 

appropriate rate on the amount so recoverable also liable to be recovered from the 

Appellant under the provisions of Section 1 1AA of the Central Excise Act, 1944 read 

with Rule 14 of the Cenvat Credit Rules 2004. I also find that appellant no.1 reversed 

the wrong availed Cenvat credit of Rs. 15,50,834/- only after the enquiry initiated 

against the appellants. It also proves the mala-fide intention on the part of appellants to 

take wrong Cenvat credit. Hence, lower adjudicating authority has rightly imposed penal 

action against appellants under the provisions of Section I IAC of the Central Excise 

Act, 1944 read with Rules 15 of the Cenvat Credit Rules, 2004. 

13. I have also carefully gone through all the case laws cited by the Appellant and 

find that none of them are applicable in the present as none of the case laws deal with 
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wrong availment of CENVAT Credit of fuel lying in the engine room. Therefore, I deny 

all the contention made by the Appellants. 

14. Due to above reasons, the confirmation of the above demand alongwith the 

interest under Section 1 1AA and the penalty under Section 1 IAC of the Central Excise 

Act, 1944 read with Rules 15 of the Cenvat Credit Rules, 2004 appear logical. 

15. In view of the above facts and circumstances, I uphold the entire demand of the 

impugned order No. 49/AC/RURAL/BVR/RR/2016-17 dated 27.02.2017 confirming the 

duty, interest and penalties on merits and reject the appeals filed by the appellants. 

15. The appeals filed by the appellant stands disposed off in above terms. 

 

(P.A. Vasave) 

Commissioner (Appeals) / 

Commissioner 

CGST & Central Excise, 

Kutch (Gandhidham) 

F. No. V2/109/BVR/2017 
F.No. V2/110/BVR/2017 

 

Date: 26.06.2018 

By R.P.A.D. 

To, 

1. M/s. Marinelines Ship Breakers Pvt. Ltd., 

Plot No. 47, Alang Ship Breaking Yard, 

Alang, Dist.: Bhavnagar 

2. Shni Kamal Kumar Khemka, 

Director of M/s. Marinelines Ship Breakers Pvt. Ltd., 

Plot No. 47, Alang Ship Breaking Yard, 

Alang, Dist.: Bhavnagar 

Copy to: 

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad. 

2) The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 

3) The Dy. /Asst. Commr. (Sys.), H.Q., Bhavnagar—for uploading on website. 

) F.No.V2/109/BVR/2017 and F.No. V2/1 10/B VR/2017. 

Guard File. 

Page 10 of 10 


