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Passed by Shri P. A. Vasave, Commissioner, CGST & Central Excise, Kutch(Gandhidham) 

31tli9T HsalI /o3f (i.t.) 1~,oij4i 0 .Z? 0 k 1T i'l  31TfIT 31Tf 1T. 

O( /O3-t i~,oHch .?l.R°?13 k s)'r 17. iT ,31TTIT, Fltir 'Il-cl 'Acti cb. 17 

.ict4lC, ic'1,, ctta ( c-ii-i), '*) 1iT 1SS8 c)  fIRT 5, IZf 3cYI lc'c4i 

Mt11f cftj fi TZIT . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch (Gandhidharn), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3FR 3llctci-d/ i-I'I'I-cl 31k.ictd/ Hctcl-ci/ Icti 31k4-d, 0- tZi 3c'-1l, lc4'/ 'i,jlcc. / 1io9o1dl 

I ThlThf/ iicloldI(l c,ciw 31ld ii  JT 3flT f .11d: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Garidhidham/ Bhavnagar 

& 41'Ii) rr '1k-i rTf /Name & Address of the Appellants & Respondent :- 

1. M/s RKS Industries P. Ltd. Survey No. 171, Ghanghali Road Taluka Sihor, Dist 

Bhavnagar 

2. Shri R.akesh Bansal, Director of M/s RKS Industries P. Ltd. 

-'—f 3f(3f) c fçf
•_jZj_ 

dn i'I'I-d fl?[t / 'ii1'i T 

3T 'I .d'jidi 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

.tTh-ii e-ct ,cticck1 3c-iC 1c1 cH'a'I 3)'i1f TTtFT°T 11I 3Tt, Ict )c'4IC 1e* 

3]1fPT ,1944 c -1RT 35B 31 tTii I1T 31llid-i, 1994 It IITU 86 3111t 

1 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) ct11ciui iIct-i ri1t ii-ii 1iT ]c-h, FZf c'-lid,'1 lc-'4' IRT i'IIc* 31'4)cI 

ctit1i t 'o, 2. 3fT , ~rr, ry 1 
The special bench of Customs, Excise & Service 'I'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3'i.&'Ici-d ir-k, 1(a) €ICBL diI. 31t1l?1 3fNIc4I 'I H* 3Ttlt/f FI[F lccb, /I'fZT 3c'lI ie4 14 

.l'Iicti. 31L))cl4  (-èc) 4i titfnr ?r1-. fl1cbi, , Ic1P4 del, d1Ie'I TlT 311T1 

3lC,i'Iid,- ooE, l .ii'l IT1Q I! . 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahniedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

02.07.2018 

(A) 



(iii) Mbi Zl1RTfI1t3T iitJ Mr1fPr irlr / 1iv - bi-i .3cIc (3T4lf) lIc', 2001, 

1i-1 l4 trfr o16! jc'-fii & ç yflTjT , i4kjl ci;) PTiT 3-fiT cdftl T?lT - o1I, 1V S 

iiztr zrr 3r chJ-, 5 c*tsf v rtr 50 irPi :cr h  3TT 50 11T 4V ' 3T1 3  

1,000/- itr,_5,000/-  3{Q0T 10,000/ at ir 31T l' cl ,Hc.do'i c*,l,i Ti1 

1r-i T idIdIoi, IId 3f1''1Zf ifchI I lIH ,l-iNch i;l-k c'lldl Ir fl 
ch TT 5Th'1 ifF 'f ?,4HT 1T 5jT9T 1tf I iSli 'TtFl I c1lc, 

cl., 4'1 ]Il 'lo-fl t4JLl fi F1hJ?f /Ti1'R TZTrf1TT 1 1TT Tr I 3-fl•f 

(-?. 3ttT) cQ 3rrT-q 0'-f 500!- ) r'cb T icI dII- 

The appeal to the Appellate Tribunat ehali be filed in quadruplicate in form EA-3 / • as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should he accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/,penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 

- 

Registrar of branch of any nominated pU[)11C sector bank of the place where the bench of any 
nominated public sector hank ot the place where the bench of the Tribunal is situatea. 
Application made for grant of stay shall he accompanied by a fee of Rs. 500/-. 

o-i rur 3-fii, id 3IT, 1994 ( iiTr 86(1) 3TP1 

¶ic, 199d, 1IPT 9(1) F {t-!1(iPT P19 S.T.-5 ' k 4) 51T 8*   3T1 

HR fr 3UF f(T 3{t { IT1I cit do-j (3 ' 

i-rr tTl1V) 3-fiT Pr cfd- c , t0 ,j Jc 1 d-fldj  c dI 3flT c'ldlk1l 

dkfl 1J-1oi, V 5 c1I 1T 3-1\ ttt, 5 FT5t 1i T 50 lT V db 3T 50 lT .LW 

3T' :ñ' c*i'HT: 1,000/- , 5,000/- P1 3-Tt-cfl 10,000/- ) 

çda- chfl 1tlI1d 1F "4-1 I'Tf, F1t1 31' a NI1cbtUI t ll(sll 

To-cj, /)ch 19TJ oH.) r)Ibd TtF dcI4j olic-fi 'EJTf1T I 

T dIç-1Ici, bNsfl 1IIT ul'ifo oil Id 3111Ick o- ThIl11c*,'tUi ci;( lNslI ¶1IflT I 

rTr 3ll[ (T 3lfT) * f Frtr 500/- tl1l i *fc fF o1-fl cb,to-H TT (I 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quaclrupicate in Form S.T.5 as prescribed under Rule 9(r) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should he accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty lexieci is more, than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistanf Reoistrar of the bench of nominated Public 
Sector Bank of the place where the bench of Triunal is situated. / Application made for 
grant of stay shall be accompanied by a lee of Rs.500/-. 

1r 3Tfl1T, 1994 cir t1RT 86 4) 3T[-t-iTi[31i (2) i  (2A) 31F' dol ci;) 311 ,  

1-i), 1994. 9(2) 9(2A) r  S.T.-7 ) T d0 i 

31N-lcl-d, o-thI 3r'-llct lc'-b 3TT 3-HR.!1d (3-Pifc-l), oI'l4 ic'-41d IF C,11'tl PTf 311f ci;) If1R1T 

-idci  (3P fl' Pcb\$ 1FIr r11Thi')  3-liT 31klc-d dI -N4i 3-Nc-d 3TIElT 1Rlcl-d, 

.4 3ç'-1 I C., Ie-Ch/ ti 3T?IP?Pmr P11iiI t - t 31TlRf C.,ol k IT 1T '?,( TIt 311sf 'i;) 

 t 1TI rIoi / 
The appeal under sub section (2) ind 12A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule ') (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied b a copy of order cf Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

1l 3c'-IIC, Fit PcI   1tT0I () IfI' 31't 

ic'-lIC, (çc-c4,  3T [ 1944 41 URT 351,!1h 1F .F, T'T ci;) l' cc('kI 3T111zlR', 1994 II1 PTU 83 

3Illf cIIcM f 5TT ci;I dl { 3fif ' 3'4'ç (cuI f 31 -I 3cC., 

]c-ch/c1I cl,'l. ,Hidl 10 ctftPTlT (10%), :fla1 PcI 1 ('lcII1~,d , 1T 

1cIIf?,d ;, iFT dldIa f4tiIT olli!, t si-ni-  1r )iI'1 1-t?r 3i-) ? 

cho'I4 rc1Icl,  1c'-1> V1 -iqI'n p 3Tff "ZITj fhjlR d[ rF" rrt 

(i) t.TRT 11 l' Ir 3-ffPF1 ,ichi-f 

(ii) o1 old-fl 4; ?r i/ iisi- i ii't 

(iii) i'r1C. SPIT fIJHicIc'1I 2W fItPf 6 i  3fl9f ,?,.i .cbd-1 

r)r(if   f'f31L0c 

i1i -HJ )IlJ,1tfl dl0-f 3- P 31lit cI') c.BdI rrI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before am' appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 

- 

U 



(i) 

(C) 31T iit 1T1Tr 3TrT: 
Revision appliation  to Government of India: 

 3TT l TtUV I1ciI f-o1IC1 l-1 k 3c4K lc.-cb 3T1T, 1994 t TU 

35EE 4dct, 3{l9 3f   qo uT .3TiT fr '94Iell, tk'1-1 

1ir, chi fr-u000i, r frr nii ri / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhx- 110001, under Section 35EE of th CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

o-1Ic1 1Id- e1 f, I5 ochIIFf 1I) Ff ¶f1f ciIIo 3R d) 141(dldlol 

tr r fr 3j iI(3flol Zff fT 1f'i I[  R d '-1k.dIo1 ff ¶  

dl$ ff  EfrIT flFf ikio ZIT dft 1Io1 

4 
In case of any loss of goods, where the loss occurs in transit from a factory to a wax ehouse or 
to another factory or irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

3cL1l () UJ 'f f 1T th if d14'l i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) i1 3rLBC, ]c-cb T dIdIc1 fbLJ )i t11t, dHIR T I-do-1 f d-lIct )IcI fi dk.11 l / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

cIC,c1 lc i-dIdIoi flV   F1'f  3111PT TI 1Io-ri 

dd -Ho-I 41 3Th 3TFf 3- kl'td (3T) cciki tr 311fzrr (. 2), 

1998 l IITT 109 TT cf 3Tx4T  1r   1V l/ 

Credit of any duty allowed to be utilized towards payment of excise duty op final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

31kd 31Tf f It 1ki W4 +tI EA-8 i, al iT 3c- 4Ic,ol le4 (3{'1'tlf) 1-ic1l, 

3d 3TT1 FR 4-le 311f 3Tf 3r c1) faTT Ic.ldT cJ 3TT1 '€iiftrt 1T 't 

.3c'-Il, 11i 3TPT, 1944 t PRT 35-EE dc1 irllftF 1cb t 31C,Rd)) t  

TR-6 c 1cdo1 c PTfVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central bxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sught to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 01 CEA, 1944, under 
Major Head of Account. 

qrT 3r ri d-o1fd - 3i c 

oi d1 Vi T ch- tf.if 200/- I IdIdlI T 'JIL 3ft -1~, ij 
cf,d-j  

The revision application shall be accompanied by a fee of Fl s. 200/- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

1 3TF[ ch, d- 311ft EFI ITt ft crr i 1r r ldIdIo1, .3Lc1c1 

dIfTflo1I 

 31t ZlT ZI '.! 31T tPT 'flcU / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Iribunal or 
the one application to the Central Govt. As the case may be, is ftlled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

TrftFr o- Nie1I 3I11PT, 1975, i-I 3T f 31Tf 3fl[ l 

I* 6.50 r m.ii 1IiT jo-H  rft 7" 
One copy of anplication or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalFbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act,1975, as amended. 

(F) ,tloii l e-ch, c-I1 5ct4Ic le.ch lcii  3-fRT a- 4fI (chI  f1X) icc), 1982 

3Tr rETf-1 d-fl-lc. 4  34T 3-Hcbçl ¶i ''1Ic1I I / 
Attention is also invited to the rules covering these arid other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

t.tl 31IIc'N  c  31f ctc cal 1 tfXiT 5EThTT, ¶FcIc1 311 o)o1c1.-j 1T 

3Tf fTftZf H1I. www.cbec.gov.in  t èII bcb1 / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.g0v.in  

(iv)  

(v)  

(vi)  

(D)  

(E)  

(G) 



V2/201-202/BVRI2O17 

:: ORDER -IN —APPEAL:: 

BRIEF FACTS AND GROUNDS OF APPEAL:  

1.1. The subject appeals have been preferred by M/s. RSK Industries Pvt. 

Ltd., Survey No. 171, Gahanghali Road, Tal. Shihor, Dist. Bhavnagar (hereinafter 

referred to as "the Appellant 1") and Shri. Rakesh Bansal, Director of M/s. RSK 

Industries Pvt. Ltd., Survey No. 171, Gahanghali Road, Tal. Shihor, Dist. Bhavnagar 

(hereinafter referred to as "the Appellant 2") against the Order-In-Original No. 

58IExciseIDemandI20l6-17, dtd.30.03.2017 (hereinafter referred to as "the impugned 

order") passed by the Assistant Commissioner of Central Excise Division, 

Surendranagar (hereinafter referred to as "the Adjudicating authority"). The Appellant 

I are holding Central Excise Registration No. AAECR7O68LEMOOI and they are 

engaged in manufacturing of various excisable goods viz. MS Ingot/Billets, TMT Bars, 

Round Bars, Square Bars, Flat etc. They are also availing the benefits of Cenvat credit 

as provided in the Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR, 

2004") 

1.2. During the audit of the records of the Appellant 1, it was noticed that the 

Appellant I had wrongly availed the Cenvat Credit on Angles, Channels, Beam, MS 

Bars, Plywood, Cement and Nuts, Bolts etc. during the period from 16.01.2011 to 

19.03.2013, declaring the same as "inputs" in manufacture of M.S. Ingots/Billets. 

Further the audit also noticed that the Appellant I had removed their finished goods 

without payment of duty. Therefore, a search operation was carried out at the factory 

premises as well as at the office premises of Appellant 1, situated at Shihor and 

Bhavnagar respectively on 08.01.2016 and incriminating documents were seized 

under Panchnamas dtd. 08.01 .2016. 

1.3. Subsequent to this, a Statement of Appellant 2 was recorded 

on 08.01.2016, wherein he inter alia stated that he is Director of the 

Appellant I company and looked after entire day to day work of the Appellant I 

including purchase of raw material, Sales of finished goods and all 

financial transactions; that he was shown Daily Stock Register 

maintained up to 07.01.2016 wherein the finished stock of M.S. Billets was 

shown as 567.470 MT, whereas on physical verification, the actual stock of 

M.S. Billets was found only 550 MT; he therefore agreed with the shortage and 

stated that there may be some calculation mistake after manufacturing of 

Billets and as such the shortage was noticed; that he was shown Form-IV register 

maintained up to 07.01.2016 wherein the stock of M.S Scrap (RM)/plate 

was found 343.310 MT, whereas on physical verification, the actual 

stock of M.S. Scrap (RM)/plate was found only 300 MT; that he also 

agreed with the shortage and stated that in the manufacturing process of 

Round/TMT Bars etc.; that while issuing plates in the manufacturing 

process, they do not weigh the plates and calculations are always on 

estimate basis; therefore the shortage of raw material might have occurred 

and there may be extra burning loss, that found shortage of raw material 

of 43.310 MT of MS Scrap; that they were ready to reverse the Cenvat 

Credit on shortage of raw material and also ready to pay the Central Excise 

duty on the shortage of 17.470 MT M.S. Billets to co-operate the 

department. 

1.4. Further, during the investigation it was found that the Appellant 

I had wrongly availed Cenvat Credit of Rs. 11,27,221/- on MS Angle, Channels, 

Beams, MS Flat Bars and Pipes of Iron & Steel products etc., which they had used in 
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V2/201-202/BVR/2017 

construction of platform/foundation for installation of Concast plant and platform of 

Rolling Mill. 

1 .5. Accordingly, Appellant I had intimated vide letter dated 11.01.2016 that 

they had reversed the Cenvat Credit of Rs. 12.83 Lacs, as per the following 

details: 

Voucher No. Amount of 

reversal of 

Cenvat Credit 

Particulars 

589, dtd.09.01.2016 11,07,469 Cenvat credit availed on MS 

Angle, Channels etc. 

590, dtd.09.01.2016 55,688 Shortage of 17.470 MTs of MS 

Billets 

1,20,029 Shortage of 43.310 MT of MS 

Scrap (RM)/Plate 

TOTAL 1283,186 

1.6. Whereas further Statement of the Appellant 2 was recorded on 

05.02.2016, wherein he inter alia stated that they have availed Cenvat Credit 

on Angles, Channels, Beams, MS Flat Bars & Pipes of Iron & Steel and clarified 

that MS Bars cut in to small pieces and put in the mould tube to pull Billets 

and used in withdrawal of Billets in Concast for Billets manufacturing and 

Pipes of Iron & Steel Scraps generated in Alang from Ship Breaking were used 

in manufacture of Ingots/Billets by melting in the furnace with others 

Scraps; that he produced copy of invoices related to Plywood, Nuts and Bolts, 

Cement used in the factory premises in construction of shed of 

plant/foundation for installation of Concast plant and rolling mill, on which 

they had availed the Cenvat Credit and stated that they had used Plywood 

in making of Panel Room for Concast machine; that they were not aware about the 

provisions of Central Excise Law and agreed to reversed the Cenvat Credit 

availed by them to co-operate the department. 

1 .7. Subsequent to the above, a show cause notice dtd.05.02.2016 was 

issued to the Appellant 1, wherein it was required to show cause as to why: 

(a) Central Excise Duty/CENVAT of Rs.13,02,938/-, which was not paid 

or short paid or not reversed amount of Cenvat credit or non-payment of 

duty should not be recovered under proviso to sub-section (4) of section 1 IA 

of the Central Excise Act, 1944 (herein after referred to as "the CEA, 

1944") read with Rule 14 of the CCR, 2004; 

(b) Interest at the appropriate rate should not be recovered under the Provisions 

of Section I IAA of the said Act; and 

(c) Penalty should not be imposed under the provisions of Section 1 1AC 
of the said Act, 

nf Ic; 
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A show cause notice dtd.05.02.2016 was also issued to the Appellant 

2, wherein it was required to show cause as to why penalty should not be 

imposed upon Appellant 2 under Rule, 26 of the Central Excise Rules, 2002 

(herein after refer to as "the CER, 2002"). 

1.8. The Appellant I and the Appellant 2, both filed their written reply 

dtd.10.02.2017 in reply to the SCN dtd.05.02.2016, explaining that 

(a) The Appellant I and the Appellant 2 were not aware about the 

provisions of the CCR, 2004 in respect of the availment of Cenvat 

Credit on the MS Angles, Channels, etc., 

(b) They had reversed/paid the amount of Rs.12,83,186/- immediately 

on 09.01.2016, prior to issue of SCN dtd.05.02.2016; 

(c) The shortage of 17.470 MT of MS Billets was ascertained only on the 

approximate basis and not on the basis of physical weighment. 

Therefore, the so called shortage was not genuine one; 

(d) The above shortages were forcefully got admitted by the Central 

Excise Officer; 

(e)The department had failed to establish the illicit receipt of raw 

material to sustain the shortage of the said 17.470 MT of final 

products i.e. MS Billets, 

(f) The daily stock account of the final products is always being 

maintained on approximate basis by such industries engaged in 

manufacturing of the Iron & Steel products, like the Unit of the 

Appellant 1. Therefore, the so called shortages found by the 

department was not genuine and accordingly submitted that the department 

had wrongly and without authority of law had proposed to demand to 

the extent of Rs. 55,688/-, which was, however, subsequently paid 

by the Appellant I under protest; 

(g) The raw materials of Iron & Steel products are always being taken in to 

use on approximate basis. The method of weighing of such raw 

materials which was lying in balance as 343.310 MT (from the raw 

material register maintained up to 07.01.2016). The stock of raw 

material was in huge quantity. Therefore, the department has 

failed to establish on record how they had found shortage of 43.310 MT of raw 

material. Therefore, the allegation of the so called shortage was 

not genuine one looking to the practice being followed by such 

manufacturer of Iron 86 Steel products like the Appellant. However, 

the Appellant I paid the proposed demand of Rs. 1,20,029/- with 

regard to the shortage of the said raw material; 

(h) Such goods {though falling under the purview of Rule 2(a)(A)(iii) of 

the CCR, 2004), which have not been defined clearly as capital goods 

will be eligible as "Input". The definition of "Input" excludes "Capital 

Goods". Only those goods defined as "Capital Goods" under the 

CCR, 2004 will be excluded. Other Capital Goods, if used within the factory, 

should be eligible forthe Cenvat credit benefits as "Inputs". In the present 

case, the Appellant 2 had specifically stated that wood and pipes of 

Page 6 of 16 
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Iron 86 Steel products had been used as Input in or in relation to 

manufacturing of the final products; 

With the submission mainly on the aforesaid aspects, the Appellant 1 and 

Appellant 2 requested to quash the proceedings initiated by the SCN 

dtd.05.02.2016. The same arguments were also made during the personal 

hearing held on 10.02.2017. 

1.9. The Adjudicating authority had vide his impugned order 

confirmed the Central Excise duty/wrongly availed Cenvat Credit totally 

amounting to Rs. 13,02,938/-under Section IIA(10) of the CEA, 1944 read 

with Rule 14(1)(ii) of the CCR, 2004 along with liability of interest at 

applicable rate thereon in terms of Section 1 IA of the CEA, 1944, as well as 

imposed penalty of Rs. 13,02,938/- upon the Appellant I under Section 

I1AC(I)(c) of the CEA, 1944 and also imposed penalty of Rs. 13,02,938/-

upon Appellant 2 under Rule 26(1) of the CER, 2002. 

1.10. Being aggrieved by the impugned order, the Appellant 1 and Appellant 2 

had filed the present appeals, mainly containing the following common grounds: 

(a) The impugned order has been passed on assumptions and 

presumptions, so far as the shortage in stock of finished products and 

raw materials are concerned; 

(b) The Appellant I had started manufacturing of M.S. Ingots by use 

of the Capital Goods viz. "Furnace" with effect from 07.12.2010. 

Before 07.12.2010, the Appellant I had purchased and used the goods 

including Cement, which were used in construction of shed and used 

in other setting up of the civil constructions. Whereas, the disputed 

Cenvatable goods were purchased/procured by the Appellant I under 

various Central Excise Invoices pertaining to the period after the date 

of 07.12.2010. 

(c) The Appellant I had installed another "Concast Unit" for 

manufacturing of M.S. Billets in the month of November, 2011. The said 

"Concast Unit" has been completely erected by using the said 

disputed goods. The Appellant 2 had clearly stated in his statement 

dated 05.02.2016 that the invoices relating to erection of Concast 

Unit for smooth manufacturing of M.S. Billets and also used in making 

platform for Hot Re-Rolling Unit, which was started from the month of 

January, 2013 for manufacturing of TMT Bars, Round Bars etc. The 

M.S. Plates were used for making "Platform" for smooth processing of Hot 

Re-Rolled products from one to another Rolling Stands to get the 

required length of finished goods i.e. TMT Bars/Round Bars etc. 

Therefore, the Appellant I has clearly established that the said goods 

had been used as "Capital Goods" which had been made from the 

disputed goods within the factory premise read with the provisions of 
Notification No. 67/95-CE. 

(d) For erecting "Concast Unit", the disputed items are 

mandatorily required, so as to make smooth manufacturing 

process for manufacturing of M.S. Billets. The Nuts and Bolts were 

94 
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used in fitting of the said "Concast Unit". Therefore, the adjudicating 

authority had wrongly confirmed the demand of Cenvat Credit. 

(e) The Explanation-2 of Rule 2(k) pertaining to the definition of "Input" 

provides that "Input" includes the goods used in manufacture of Capital 

Goods, which are further used in the factory of the manufacturer, but 

shall not include Cement, Angles, Channels, CTD Bars or TMT Bars and 

other items used for construction of factory shed, building or laying of 

foundation or making of structures for support of Capital Goods. In the 

present case, the disputed goods had firstly been as "Input" and 

subsequently used in getting required sizes of parts and accessories of 

plant and machinery i.e. part and accessories of Furnace Unit, 

Concast Unit and Re-Rolling Unit. Therefore, the disputed items were 

not covered in exclusion provided in the said Explanation-2. Appellant 

I had not attempted to any how justify the act of omission and 

commission committed by them as held in para 13 of the impugned 

order. The adjudicating authority has wrongly interpreted the provisions 

of Rule 2(k) and Rule 2(a) of the CCR, 2004. No such corroborative 

evidences have been placed on record to prove that the disputed 

goods had been used for construction of factory shed, building or 

laying of foundation or making structures for support of Capital 

Goods. Therefore, the findings of the adjudicating authority given at 

para 13 of the impugned order that "the goods on which Credit has 

been availed by the Noticee can neither be categorized as "inputs" nor 

the "Capital Goods" are not true and correct. It is fact that the 

disputed goods had been used within the factor of the production. As 

per the definition of "Capital Goods" and the "Input", such goods either 

"Capital Goods" or "Input", which are "used in the factory of the 

manufacturer of the final products (for Capital Goods)" and "used in 

or in relation to the manufacture of final products whether directly 

or indirectly and whether contained in the final products or not (so 

far as 'Input' is concerned)". The Department has not denied that the 

disputed goods were not used "in the factory of manufacture of the final 

products". Therefore, the adjudicating authority had wrongly and 

without proper, interpretation of the definition of "Capital Goods" and 

definition of "Input" has confirmed that demand of wrong availment of 

Cenvat Credit of Rs. 11,07,469/-. 

(f) The findings given at para 14 of the impugned order are not true 

and correct. The adjudicating authority has misinterpreted the statement 

dated 08.01.2016 of the Appellant 2. Due to lack of technical 

knowledge, he has stated that the disputed goods were used in 

construction of platform/foundation for installation of Concast Plant and 

platform of Rolling Mill. In fact, the disputed goods had been used in 

erecting of the Concast Unit and used in making platform of Rolling 

Mill. Without proper erection of the Concast Plant, the Concast Plant is 

not usable for manufacturing of M.S. Billets. As well, without making 

platform by using the disputed goods, the process of manufacturing 

of TMT Bars is not possible for smooth running of the Hot Re-

Rolling Plant, which consisting more than one "Re-Rolling Stands" 

through which the required final products viz. TMT Bars etc. is 
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manufactured. To explain the intention behind the statement dated 

08.01.2016 given by the Appellant 2, he executed an "Affidavit" on 

22.05.2017 and submitted the a copy of the Affidavit for properly 

placing the intention of the statement given by the Appellant 2. 

(g) The question of executing the Affidavit has been decided by 

the Appellant I and Appellant 2 on the ground that the department 

had without any material evidence had concluded that the disputed 

goods were used in building and shed of the factory without physical 

verification of the plant and machineries already installed therein. 

Since, the disputed goods had actually been used for the above 

mentioned purpose, the Appellant I and Appellant 2 had not 

thought over to obtain a Certificate from the Charter Engineer. 

However, the Appellant I had enclosed the copies of some 

Photographs of the above Furnace Unit, Concast Unit and Re-

Rolling Unit. Ongoing through those Photographs, it is getting 

clearly established that the Appellant I had correctly and legally 

availed the Cenvat Credit and therefore, the disputed Cenvat 

Credit of Rs. 11,07,469/- has been wrongly reversed from the Cenvat 

Credit Account. 

(h) The Appellant I and the Appellant 2 place their reliance 

on the following case laws: 

(1) 2016 (344) E.L.T. 894 (Tn. - All.) 

MEENU PAPER MILLS PVT. LTD. V/s COMMISSIONER OF C. 

EX., CUS. & S.T., MEERUT-1 

(2) 2017 (346) E.L.T. 300 (Tri.-Del.) 

ADITYA CEMENT V/ COMMISSIONER OF CENTRAL EXCISE, 

JAIPUR-Il 

(i) The Panchnama dated 08.01.2016 drawn within the factory 

premises of the Appellant I does not seem to be genuine so far as 

the shortage of final products viz; Billets of 17.470 MT and shortage of 

43.310 MT of raw materials are concerned. 

(j) The stock of final products as 567.470 MT as on 

08.01.2016 mentioned in the daily product register had not been 

perused before the independent Panchas. Directly it was concluded 

that the Panchas had concluded the stock of the said product was 

found 550 MT. This is not genuine at all. It is not possible to weigh 

the said finished goods from 11:45 hours of 08.01.2016 to 06:00 

hours of 08.01.2016. Even too, no such experience of the said 

Panchas had been discussed as regards to their being engaged 

in dealing with the Iron & Steel products. Both the Panchas were 

engaged in transportation business. The Central Excise Officer had 

arrived the so called shortage of the finished goods at their own 

only and not on the basis of the physical weighment of the finished 

goods laying in stock at the time of visit of the factory of the Appellant 

1 on 08.01.2016. The method of weighment of the said finished 

goods had not been disclosed in the Panchnama, which itself 

is a statutory Document/Instrument to prove the shortage of the 
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said goods. The Panchnama has been drawn only for harassing 

the genuine assessee. 

(k) Even if there would be shortage of the finished goods, as 

alleged in the notice, the department would have investigated 

the case from which raw material, the said goods had been 

clandestinely manufactured. The adjudicating authority has failed to 

establish the receipt of the raw material illicitly to sustain the 

shortage of the said goods. The charge of removal of the said 

goods illicitly has not been proved by corroborative evidences. 

The means of transportation of the said goods had not been taken 

on record to sustain the illicit removal of the said goods. The 

adjudicating authority has also failed to prove how the sale 

proceeds had taken place with regard to the so called illicit removal 

of the stated shortage of the final product. The duty calculated of 

Rs. 55,688/- was also not genuine and correct. The adjudicating 

authority wrongly accepted the said duty of Rs. 55,688/-, which was 

estimated by the investigation officer. Being an adjudicating 

authority, he should have required to give his clear cut findings with 

regard to the determination of duty under Section 11 A(4) of the 

CEA, 1944. 

(I) The adjudicating authority has failed to consider the 

submissions made by the Appellant I and the Appellant 2. The raw 

material of the Iron & Steel products is always being taken in use on 

approximate basis. Further, the production of the final product is also 

being accounted for on approximate basis. This practice being followed 

by all such industry, which fact is well known to the department. The 

shortage of the raw material had been considered by the department 

without making physical weighment of the finished goods. Therefore, the 

adjudicating authority has wrongly and without authority of law has 

confirmed the demand of Rs. 55,688/- pertaining to the shortage of 

so called 17.470 MT of M.S. Billets. 

(m) Similarly, the said Panchnama is not proper and genuine so 

far as the so called shortage of 43.310 MT of waste and scraps of 

Iron & Steel products. The stock of M.S. Scrap/Plate as on 08.01.2016 

was 343.310 MT in the raw material register, but not mentioned in the 

Panchnama itself. Directly the shortage of raw materials had been 

shown as 43.310 MT without making physical weighment of the raw 

material. Accordingly, in the case of shortage in raw material, the 

adjudicating authority has wrongly confirmed the wrong availment of 

Cenvat Credit of Rs. 1,20,029/- on so called shortage of 43.310 MT 

of the raw materials without disclosing the corroborative evidences 

viz. Central Excise Invoices, under which the so called shortage of the 

raw material was received in to the factory premises. 

(n) For the above submissions, the Appellant I and the Appellant 2 

placed further reliance on the following case laws 

(1) 2015 (317) ELT 583 (Tn. Ahmd.) 

Commissioner of Central Excise, Surat-Il v/s Gujarat Cylinder (P) Ltd., 
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(2) 2017 (347) ELT 369 (Tn. Del.) 

Sourabh Rolling Mills Pvt. Ltd. v/s. Commissioner of Central Excise & Service 

Tax, Raipur, 

(3) 2016 (340) ELT 249 (Tn. Del.) 

Commissioner of Central Excise & Service Tax, Raipur v/s. P. D. Industries 

Pvt. Ltd., 

(4) 2016 (241) ELT 425 (Tn. Del.) 

Commissioner of Central Excise, Raipur v/s ABS Metals (P) Ltd., 

(5) 2016 (344) ELT 555 (Tn. Chan.) 

Unique International Ltd. v/s Commissioner of Central Excise, Chandigarh, 

(6) 2016 (340) ELT 598 (Tn. Del.) 

Raika Ispat Udyog Pvt. Ltd. v/s Commissioner of Central Excise, Raipur, 

(7) 2014 (314) ELT 329 (Tn. Del.) 

Unique International Ltd. v/s Commissioner of Central Excise, Chandigarh, 

(8) 2014 (310) ELT 556 (Th. Del.) 

Commissioner of Central Excise, Meerut-1 v/s Shni Balaji Ispat Pvt. Ltd. 

(o) Since it has been proved that Appellant 1 is not required to 

pay the confirmed duty demand, the Appellant I are also not liable 

for a penal action as proposed under Section 11AC(1)(c) of the Act. 

The issue of demand of wrong availment of Cenvat Credit was 

falling under the purview of the CCR, 2004, wherein the penal 

provision has been provided under Rule 15 of the CCR, 2004. 

Therefore, the impugned order is not proper and legal, as the 

penalty has been imposed on the Appellant I beyond the merit of 

the case so far as the issue of wrong availment of Cenvat Credit is 

concerned. Under the circumstances, the Appellant I were not liable 

for a penalty as imposed by the adjudicating authority. 

(p) Similarly, the penalty imposed on the Appellant 2 under Rule 

26(1) is also not proper and legal so far as the issue of wrong 

availment of Cenvat Credit is concerned. The Appellant 2 was 

also not involved in any manner as provided under Rule 26(1) of 

the CER, 2002, under which the penalty had been imposed upon him. 

There is no charge of confiscation of the disputed goods in the 

show cause notice. Therefore, the penalty imposed upon the 

Appellant 2 is also not sustainable. 

(q) At para 4(u) of the said show cause notice, the wrong 

availment of Cenvat Credit was mentioned as Rs. 11,27,221/-. 

And no calculation sheet of working out the demand of duty had 

been provide to sustain the total demand of Rs. I 3,02,938/-. 

Therefore, the impugned order is not proper and legal as the same 
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has been passed without determining the duty amount under the so 

called provisions Section hA (4) of the CEA, 1944. 

(r) The part confirmed demand of Rs. 55,688/- was pertaining 

to the so called shortage of finished goods viz; M.S. Billets of 

17.470 MT. Whereas, this duty has been confirmed by the 

adjudicating authority under Rule 14(1)(ii) of the CCR, 2004 

which is not proper and legal. 

(s) In support of their contention, the Appellant I and the 

Appellant 2 placed their reliance on the following case law: 

(1) 2014 (311) ELT 354 (Tn Ahd.) 

M/s. Om Aluminium Pvt. Ltd. v CCE, Vadodara 

(2) The recent judgment of the CESTAT, Ahmedabad vide Order No. 

A/11033-11034/2015, dtd. 17.07.2015 on the Appeal filed by M/s. 

Bajrang Castings Pvt. Ltd., Shri Amit R. Bhasin v/s CCE and Service 

Tax, Ahmedabad-ll 

(3) 2015 (324) E.L.T. 461 (Mad.) 

Adani Enterprises Ltd. v/s. Union of India 

1.11. Accordingly, the Appellant I and the Appellant 2 were granted 

opportunity of hearing on 20.02.2018, which was attended by Shri N. K. Maru, 

Consultant and Authorised Representative of the Appellant 1 and Appellant 2. During 

hearing, he reiterated the grounds in appeal. 

1.12 Copy of the appeal memo was provided to the Assistant Commissioner 

of C Ex Division, Bhavnagar vide letter dtd.09.06.2017 and they were also informed 

about the hearing schedule, but nothing has been received from them. 

2.0. FINDINGS:  

2.1. I have carefully gone through the appeal papers placed before me and 

the submissions made by the Appellant I and the Appellant 2 during the proceedings, 

which took place before me; 

2.2. Since the Appellant 1 has already made reversal of Rs.12,83,186/-

against the confirmed demand of Rs.13,02,938/-, they have complied with the 

provisions of Section 35F of the CEA, 1944 by considering the said amount as more 

than the 7.5% of the confirmed duty demand towards the prescribed amount of pre-

deposit as provided vide Section 3SF of the CEA, 1944. The Appellant 2 has also made 

pre-deposit of Rs.97,720/- vide Challan ClN No. 00022882205201700219, 

dtd.22.05.2017, which is 7.5% of the amount of penalty of Rs.13,02,938/- imposed on 

him in the impugned order. Thus, this can be considered as a substantial compliance 

to Section 3SF of the CEA, 1944. 

2.3. In support of their contention, the Appellant I and the Appellant 2 have 

provided a copy of the affidavit affirmed by Appellant 2 on 22.05.2017. Prima facie, I 

notice that the Appellant I and the Appellant 2 had not made the said evidence 

available before the adjudicating authority, who passed his order on 30.03.2017. Thus, 

there was no retraction of statement dtd .08.01.2016 given by the Appellant 2 and there 

were no averments or arguments made by the Appellant 1 and Appellant 2 before the 

adjudicating authority to challenge the validity of demand itself in the context of wrongly 

- 
Page 12 of 16 



V2/201-202/BVR/2017 

given statement. The said copy of affidavit dtd.22.05.2017 is apparently being raised 

by the Appellant 1 and Appellant 2 before me for the first time, which is required to be 

restricted by me in terms of the provisions of Rule 5(1) of the Central Excise (Appeals) 

Rules, 2001. I do not find any reason under which the Appellant I and the Appellant 2 

were prevented from making proper representation at the time of adjudication. The 

affidavit executed by Appellant 2 after delivery of 010 dtd.30.03.2017 is nothing but an 

afterthought. This itself is enough to make out a case of rejecting the said evidence, 

which do not fall within the exceptions as provided in Rule 5(1) of the Central Excise 

(Appeals) Rules, 2001 and not to allow the Appellant to present their case and 

averments at this stage and in terms of Rule 5(2) ibid; I, therefore, disallow the 

Appellant I and the Appellant 2 to make their submission in this respect on the basis 

of their attempt to bring additional evidence during appeal proceedings before me. 

2.4. Now, I find that the points for determination in the present appeal in terms 

of Section 35A (4) of the Central Excise Act, 1944, are the following: 

(a) Whether the usage of M.S. Angles, Channels, Beam, M.S. Bars, etc. 

were actually used by the Appellant I in construction of Platform/Foundation for 

installation of Concast plant and platform of Rolling Mill, which may allow the 

same to be defined as "inputs" within the meaning of the provisions of the CCR, 

2004? 

(b) Whether the Appellant I were entitled for availment of the Cenvat credit 

in purview of the CCR, 2004? 

(c) Was the shortages as alleged in the SCN is on the basis of proper 

verification of stock of inputs/raw materials and finished goods took place at the 

factory of the Appellant I on 08.01 .2016 and whether such shortages were 

sufficient for demand of duty and reversal of Cenvat credit? 

(d) What should be the amount of demand to be confirmed? Under which 

provisions of the Act such demand may be confirmed? Is there any case for levy 

of interest under Section I1AA of the Act and Rule 14(1)(ii) of the CCR, 2004 

on such confirmed demand? Is there any case for imposing penalty on the 

Appellant I under Section IIAC (1)(c) of the Act and on Appellant 2 under Rule 

26(1) of the CER, 2002 ?What should be the quantum of such penalty? 

(e) What should be the order, which is just and proper, in the context of the 

grounds of appeal, submission made by the Appellant during hearing as well as 

by way of additional submission and merits of the case before me? 

2.5. As regards point (a) and (b), I find that it is a case of the department that 

the angles, channels, beam etc. were used in construction of platform/foundation of 

Concast plant and platform of rolling mill and taking into consideration the provisions 

of CCR, 2004, such items can not be classified as "inputs" and not as "Capital Goods" 

in terms of the provisions of the CCR, 2004, hence following the ratio of the decision 

provided by the Larger Bench of CESTAT in the case of M/s. Vandana Global Ltd. 

[2010 (253) ELT 440 (Tri.-LB)1 and CESTAT, New Delhi in the case of M/s. U.P. State 

Sugar Corporation Ltd. [2007 (210) ELT 399 (Tri.-Del.)], it was held that the availment 

of Cenvat credit of Rs.1 1,07,469/- was not legally correct and for that the same were 

required to be recovered from the Appellant 1. Against this, it is a case of the Appellant 

I and Appellant 2 that the Invoices based on which the Cenvat credit was taken were 

pertaining to the period after 07.12.2010 when the Appellant I had started commercial 

production, hence it was beyond any imagination that the relevant goods were used in 
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erection of Concast Unit as well as making platform for smooth processing of products. 

Since the provisions of Rule 2(k) of the CCR, 2004 were permitting the definition of 

"input" to include the goods used in manufacturing of Capital Goods, which are further 

used in the factory of manufacturer but shall not include Cement, Angles, Channels, 

CTD Bars or TMT Bars and other items used for construction of factory shed, building 

or laying of foundation or making of structure for support of Capital Goods. The 

Appellant I and Appellant 2 had retracted the version of Statement given by Appellant 

2 on 08.01 .2016 by way of placing a copy of affidavit dtd.22.05.2017 affirmed by the 

Appellant 2 to bring strength to their argument that for installation of furnace unit, 

Concast unit and Hot re-rolling unit, such items i.e. MS Angles, Channels etc. were 

used within the factory premises; and that at the time of recording of statement, the 

Appellant 2 was not aware about the provisions of the CCR, 2004, hence with the lack 

of knowledge, he had wrongly stated that the disputed items were used in construction 

of shed of plant. To demonstrate the credibility of the arguments being made by the 

Appellant I and Appellant 2, they provided the photocopies of the 12 photographs 

showing the installation of Concast Unit, where the disputed goods were used as 

Capital Goods. 

2.6. While going through the case records, prima facie, I also find weightage 

in the arguments advanced for confirming the demand of Rs.1 1,07,469/- on account of 

wrong availment of Cenvat credit on MS Angles, Channels etc. in the context of given 

case law pronounced by the Larger Bench of CESTAT in the case of M/s. Vandana 

Global Ltd. [2010 (253) ELT 440 (Tri.-LB)] and CESTAT, New Delhi in the case of M/s. 

U.P. State Sugar Corporation Ltd. [2007 (210) ELT399 (Tri.-DeI.)J. The CBEC has also 

issued instructions vide F. No. 267/11/2010-CX.8, dtd. 08.07.2010. At the same time, 

the Appellanti and Appellant 2 have not provided any concrete evidence to 

substantiate their arguments. Photocopy of an affidavit, which has been affirmed on 

22.05.2017, has already been rejected by me, hence there appears no specific and 

evident case made out by the Appellant I and Appellant 2 in their favour. I, however, 

notice from the 010 that the adjudicating authority has for confirming the demand in 

this respect has given extra stress on the case law and not discussed in full the factual 

details relating to specific use of the goods. The Appellant I and the Appellant 2 have 

provided photocopies of the 12 photographs, but merely based on the photographs, it 

is not possible to derive any specific conclusion in this matter, that too when the goods 

have already been consumed and relevancy of the given photocopies of the 12 

photographs in the present context and present case matter are not established. 

Further, I notice that at Para 4 (ii) of the SCN and at Para 4(vi) of the 010, there is 

reference of wrong availment of Cenvat credit of Rs.1 1,27,221/- on this account and in 

Para 3.2 and Para 4(v) of the SCN and at Para 3.2 and Para 6.1 of the 010, the amount 

of wrongly availed Cenvat credit is shown to be Rs.11,07,469/-. Further, as per the 

Annexure prepared in respect of Invoices against which the Cenvat credit was wrongly 

availed and on which the signature of the Appellant 2 was obtained while recording 

statement on 05.02.2016 vide Question 6 and Answer to the same, the amount of 

Cenvat credit is Rs.11,27,221/- (BED Rs.10,78,967/- + EC Rs.37,467/- + SHEC 

Rs. 10,787/-). There is no attempt on the part of the adjudicating authority to clarify this 

anomaly in figures of wrongly availed Cenvat credit, more particularly when the said 

Statement dtd.05.02.2016 has been considered as relied upon document in the SCN. 

Further to this, looking to the version of the Appellant 1 and Appellant 2 that the 

disputed goods were used by them for erection/installation of Furnace Unit, Concast 

Unit and Hot Re-Rolling Unit, I find that there is apparent need for checking and re-

verifying the factual position in respect of each of the materials, based on whose 

Invoices the Cenvat credit was availed by the Appellant 1, to check its actual nexus 
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with the manufacturing of Capital Goods or any such usage, which may make such 

goods as eligible for availing benefits of Cenvat credit under the provisions of the CCR, 

2004. I believe that the deficiency in the impugned order crept in at the stage of 

adjudicating authority can not be cured or set right by the subsequent authority and will 

have to be corrected by the adjudicating authority only. Therefore, in answer to point 

(a) and (b), I find it appropriate not to answer the same at this stage, but to remand the 

matter back to the adjudicating authority to re-determine the case of the eligibility of 

the Appellant 1 for availing Cenvat credit within the provisions of the CCR, 2004. I also 

direct the Appellant 1 and Appellant 2 to produce necessary evidence, work sheet and 

their written submission before the adjudicating authority within one month from the 

date of receipt of this order. The adjudicating authority may, if find necessary, carnj out 

the joint verification at the factory premises to establish the nexus of the goods with 

relevant usage. Such joint verification, if found necessary, by the adjudicating authority, 

has to be completed within 15 days from the date of the submission of further written 

submission by the Appellant and report of such joint verification be made available to 

the Appellant I within 15 days from the date of conducting such verification, so that the 

Appellant I may make further representation / submission accordingly on the basis of 

such joint verification within 15 days from the date of receipt of the report of joint 

verification. The adjudicating authority may then after re-determine the case of the 

Appellant I and the Appellant 2 after giving them reasonable opportunity of hearing 

and pass a speaking order after following the principles of natural justice. 

2.7. As regards point (c), the Appellant I and Appellant 2 have raised 

averments that the process of weighment was not conducted properly and that there 

was merely assumption as regards shortages as alleged in the SCN. It is a case of the 

Appellants that the adjudicating authority had not considered their submission in this 

respect and wrongly confirmed the demand in this respect. In this respect, I find that 

the demand of Rs.55,688/- pertains to the duty payable on the finished goods, which 

was found short and demand of Rs.1,20,029/- pertains to the shortage noticed in the 

stock of the inputs./raw materials. The argument of the Appellants that the allegation 

of shortage is based on the assumed weight age and not actual weightage. It has also 

been argued that there are no corroborating evidence provided in the SCN to relate 

the shortage with clandestine clearance or any such illegal transaction. I find that there 

is no attempt in the impugned Order to answer such pleas of the Appellants. Now, 

since the matter is being remanded for the major portion of the demand pertaining to 

the allegation of wrong availment of Cenvat credit on account of MS Angles, Channels 

etc., I find that the end of justice may be met with, if the matter is remanded back to 

the adjudicating authority to re-determine the decision on the issue of shortage of 

inputs/raw materials and finished goods along with aforementioned issue of wrong 

availment of Cenvat credit on account of MS Angles, Channels etc. I also direct the 

Appellant 1 and Appellant 2 to produce necessary evidence, work sheet and their 

written submission in respect of the issue of shortages of raw materials/inputs and 

finished goods before the adjudicating authority within one month from the date of 

receipt of this order. The adjudicating authority may then after re-determine the case 

of the Appellant I and the Appellant 2 after giving them reasonable opportunity of 

hearing and pass a speaking order after following the principles of natural justice. 

2.8. As regards point (d), now since the matter is remanded back on the 

aforesaid points (a), (b) and (c), there remains no case left with me to decide on this 

point (d) also. It is argument of the Appellants that the proper provisions of law were 

not taken care of while adjudicating the matter. Therefore, without expressing any 

opinion in this respect, in the fitness of the entire things, I consider it proper to remit 

the matter back to the adjudicating authority to re-determine this issue also after 
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following the principles of natural justice and after affording reasonable opportunity of 

making further submission and hearing to the Appellants. 

2.9. In the context of the above, while dealing with point (e), I find that the 

ends of justice may be met with upon passing order for setting aside the impugned 

010 dtd.30.03.2107 and remanding matter back to the adjudicating authority for re-

determination of the liability of the Appellant I and Appellant 2 and I do so. 

2.10. In above terms, I dispose both the appeals filed by the Appellant I and 

the Appellant 2 by way of allowing both the appeals filed by the Appellants and setting 

aside the impugned Order with direction to the adjudicating authority by remanding the 

matter back by re-adjudication in above terms. 

(P. A. Vasave) 

Commissioner (Appeals)/ 
Commissioner 

CGST & Central Excise, 
Kutch (Gandhidham) 

F. No. V2/201-202/BVR/2017 Date: 27.06.2018 

By R.P.A.D.  
To, 
M/s. RSK Industries Pvt. Ltd., 
Survey No. 171, Gahanghali Road, 
Tat. Shihor, Dist. Bhavnagar 
Shri. Rakesh Bansal, Director of M/s. RSK Industries Pvt. Ltd., Survey No. 171, 
Gahanghali Road, 
Tal. Shihor, Dist. Bhavnagar 

Copy to: 
Shri N. K. Maru, 
Consultant and Authorised Representative, 
MIs. RSK Industries Pvt. Ltd., 
Survey No. 171, Gahanghali Road, 
Tat. Shihor, Dist. Bhavnagar 

Copy to: 
1. The Chief Commissioner, COST & C. Ex., Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, COST & C. Ex., Bhavnagar. 
3. The Additional Commissioner, CGST & C. Ex. (System), Bhavnagar 
4/Jssistant Commissioner CGST & C. Ex., Bhavnagar. 

Guard file. 
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