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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 
COST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 
Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TER 31V ,cl-d/ -Ncft! 31k1'1-d/ 3'-lN4d/ dI,1cb 3lTT, EFtZf 3c'ltC lct,/ .jc1Icf,., (I4'ICL / ,jIjd- a1dj 

/ ddR c,RI 3IelB T' lf 31If fIF: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham/ Bhavnagar 

- 3rch & ',l1l) T a-fld-1 TI .idt /Nanie & Address of the Appellants & Respondent :- 

M/s Gujarat Energy Transmission Corpo. Ltd. Construction Division Near Honest Hotel, 

A'bad Rajkot Highway, Limbdi -363 421 

l 3.11l(31t?Tf) fi—a ZF'l Ccj fc) / IIfXiFrJT 
3Tt   ]I 
Any person aggrieved by this Order-in-Ap peal may file an appeal to the appropriate authority 
in the following way. 

3jt)'JZ[ t4 TVfIFiFUT >I 3{I, ioçI cLlI 1-4' (A) PRT TI ,io-cN 3r1I fl c1 lc 

31-1J-1 ,1944  41 TT '35B r 3Tddr  ti 1- 3Tizrr, 1994 4) mrr 86 r 3TT 

dt I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

ur icti l J-fTT f1l BPTl RT 11F, t1J 3c-Llk,oi 1ch TI '1l'b( 314)eikl (i)  
r1r)   elYf 2, 31R , I! 

The special bench of Customs, Excise & Service 'I'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) jqq-ç  1(a) SIdIt Tt1 3Ptllft il .3{1TT Tf Flft 3fC?lil 1) -ii le.cli, RT 3cYk, 1e'*' t1 

(flc  31L1iej'k Zfl1TtlliFTUT (-è) mtiT tIEf[ t1ti )f~'c*i, , cI del, -lIe) §I 311Tft 

3-lcIc.- OoE, cf t 1T'l i1v 1 

To the West regiona bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabacl-380016 in case of appeals other than as 
mentioned in para- 1(a) above 



(iii) 3Zl ofltlI1lhuI PT[ 31h1i1 TlcI 5k -f c4i lcf (31t) ¶1Icfe, 2001, 

1RTT 6 3{f trfr iTi Tc[it gA-3 1 r tnfjv 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 ,' as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectvelv in the form of crossed bank draft in favour of Asst. 
Registrar of brapch of any nominited aublic sector bank of the place where the bench of any 
nominated public sector bank of the Flace  where the bench of the Tribunal is situated. 
Application made for grant of stay shall JC accompanied by a fee of Rs. 500/-. 
3]c1ll T111TUT ftT )'-iFiT 31ttfi, 1994 4) PTT 86(1) 311 m( 

¶ic1Ic, 1994, trzrrr 9(1) dd f'4Ift S.T.-5 tf) c) IT Ehf  

IT1 fIF 31TT th 3-fT ifi iTiI ft, 3 f c j 4d-f c  (3   c!ff tu1-i 

lt:1t 'trjfv) 3fr fi?f f cj-J-f t-1 ti1T f -I!t1, lt TdTFf c) 1PT ,IIi -fldl 3ft cdtl-1t
dIilf jid-1o1I, ,(J 5 1T 1T 3H/ .,3d!1i4 PRV T 50 1TE t.'-1 c-ich 3TTT 50 RT tlV 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruphcatem Form S.T.S as prescribed under Rule 9(11  of the 
Service Tax Rules 1994. and Shall be accornpamed by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 100/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Es. Fity Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Triunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tr 31ZPT, 1994 E'f  flTT 86 ilil 3C1t1TT311 (2) tr (2A)   4 T?I 

14J-1cIIc''I, 1994, 1RT 9(2) ii 9(2A) T zi5cl ¶fI*ftI1 crtir S.T.-7 c11 T II'4)  3R 1T1 

31Rfc-d, a-ç Z 3c'-t(c, ccb 3fftI1 3Tktc-f (3iuiTfT), o-t 3ç4i dfT 1Tf1 31Tcf 4t cz 

.f-lc.tdo-f ch (3 1c 1t oHlf5td t'ki PTfP) 34'R 31kId ciI0 3-lklcf-d 3fT tht-lklct-d, - 

io-çk1 c4Lc. f/ cjcji4S , f 31tlf fit[EcfUi ct-'t 3Tf ci ctI ?ol bIcf 3Tt1 c 

f1ldoI f4t I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall b 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 am. 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

fild-JI iok 3rThl [FF lid \llcqf 3T1cI c1[0FfUT (ë) f1 3-Tt)1tl THc  

3rLiic, lc-4' 3Tf15lPZPT 1944 c(  'ilk! 351!'h 3lf, i'1 cl fcc 3T1f, 1994 cgl  lTf 83 

3Tfir ,ticItct,f c) 1Trf 41 , .l-1 T/?11 Pi1 3ltlr??fit PTiIFfUT i?t  3?fliT f+I 3r'-Ud 

c i-dI 10 PftRRT (10%), TiEf 1-10! 1.01 TiTR1T ¶IclII~,d , IT .j1d-11F, .,16f E1I id-1oIt 

Id , ilf W flT !lQ, 5r1 F R-j URT 319 T 3-T1 Tf1  

3fftI 

3c'-tK', hc-ch &c4 T5-  /f! 3d ç- "iRTT ftTr IIi fc.-ch" IIf 

(i) r11 PrTiT 

(ii) oIc. TiTfF 4' Ti?t iTI [cMd :fl1:) 

(iii) TiTIRT 1SRTtlfsfl 1tL!J 6 3-llTiT ?si 

- .I$ 1 t fITI1T 1 R/I (k 2) 3f1fR-TTr 2014 3Tf ) 

IITTr f-0-IT t!!fIt)liT lTi iTi 101 3f11f 'rt-) Iidi rf ri'it/ 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, - 
1944 which is also made applicable to enjice Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals penchng before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 3T1 ai19W 3Ti: 
Revision app1iation to Government of India: 
ff 3fli 1 PTq d-41 c1) , j -4, 1c# 3TfPr, 1994 4 JRT 

35EE rc1ct 3[TT 3R P, I1Wt  TTtW1 3TTt 1t 4Ie, .I*l-cf 
rr, hi ?1-i fbooi, Uo1I PTVI / 

A revision application lies to the Under Secretary, to the Government of India, Revision 
Application Unit, Ministry of Finance, Department ol Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Deihi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

Q1Ii°1 1t , jjf o-Icbfl fllt d-Ue4 fIt j4.iflo dI 

ETT PT f 31iT ChkI  ZFF 1 flc  IijJ JJ5 ff ldId- o- PT 
4ui tzwr, 1lr  rr 1 sj 

- II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or rorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) ThlT t Zff 

 I3 (ft) 

In case of rebate of duty of excise 
of on excisable material used in 
country or terntory outside India.  

on goods exported to any country or territory outside India 
the manufacture of the goods which are exported to any 

(iii) pf 3çu TT fi 3-T& T PT R1 l d-flrl d 1PT dN / 
In case of goods exported outside India export to Nepal or fihutan, without payment of duty. 

s 3TT iF fv ) i* IOI 
iF dd d-Ito t dI 3ft I 3]T.[ ui 3-flctc1 "(3Tt) Rr fcc-i 3{ ItZPT (f 2), 

1998 2.IRT 109 iF  d  dl  31TT TPT PT  PT1 1t v i/ 
Credit of any duy allowed to be utilized towards payment of excise duty on final products 
under .thc provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appomted under Sec. 109 of the Finance (No.2) 

3lT l n -Hl EA-8 k .i'i ct tP 5çLflj lc-ch (31)  

2001, iF 1rTr 9 iF 3fl9ET ¶1l1~  , ir 3iTr iF ui iF 3 i-n  iF c11 sii?rfffv 

34  le4 3{f1zrT, 1944 c\ 35-EE iF dd 1tPñ[ le4 4  3jCIild1l iF FftRT iF clt'( t[ 

TR-6 [[f / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central xcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR- Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

(vi) qt 3ii iF ni flid fIT ilit 3TTP 41 1v I 

lT - .iIdj iq 1000 -J T Idldl fiFPT '11L' I 
The reviion application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

i 3iTT   31ifr  TT iTT 3TfT iF ri 11i iFt dIdfr1, 3'4c1-c1 

tFPT mii PTI c   q 

PIIchu ct) tT 3T PT iFII 1iFI iF1 L4' 3T IFPT "flcll . I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be aid in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant Iribunal or 
the one application to the Central &ovt. As the case may be, is filled to avoid scriptona work if 
excising Rs. 1 iakh fee of Rs. 100/- for each. 

it1i Ikflc+Li  3TRt, 1975, iF 3TTT[i-1 iF 31Th1T à-ic 31T iP FP'T1 3Tlf cl 

 Pt 1*1r 6.50 Tt 3i Pin Ic-cb H PTVI / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating. 
authority shallbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act,1975, as amended. 

(F)  -1bFr o-çk 5cf, Tc-4 11 cilcb( 3fdtTThT ri1Tfictui (T ¶f) 1Pi-iicic1, 1982 

P1T IPIt31TA.1  311 PT1idI l/ 

Attention is also invited to. the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) jt.t4 314)R i1i) ch'I .3Ttt  IIIC  iitik t TiFT1T c.Uich, f-cci 3ft o1d)c1d  TiHoll iF 

3~liITt Il11R www.cbec.gov.in  iFi T[iF/t I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.cbec.gov.in   

(iv)  

(v)  

(D)  

(E)  
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:: ORDER-INAPPEAL..  

M/s Gujarat Energy Transmission Corporation Ltd., Construction Division Office, 

220 Ky Substation Compound, N.H. No. 8-A, Limbdi- 363421, Surendranagar, Gujarat 

(hereinafter referred to as the 'appellant') have filed this appeal against 010 No. 
R190/2016 dated 06.02.2017 (hereinafter referred to as impugned Order) of the 

Assistant Commissioner of Service Tax Division, Bhavnagar (hereinafter referred to as 
'lower adjudicating authority'). 

2. The briefly stated facts of the case are that the appellant had filed an application 

for refund of Rs.64,83,319/- and the same was received by the office of the lower 

authority on 11.11.2016 for the Service Tax paid by the appellant for erection of 

electrical substation and transmission line work. After scrutiny of the documents 

submitted by the appellant, SCN dated 02.12.2016 was issued to the appellant calling 

clarification on various points. The SCN was adjudicated and the refund claim filed by 

the Appellant was rejected by the lower authority vide the impugned order. 

3. The appellant had provided various Services viz, erection work order, consisting 

of eight sub orders for electrical substation and transmission lines on behalf of M/s. 

Sardar Sarovar Narmada Nigam Limited (SSNNL), wholly owned Gujarat Government 

Public Undertaking Company for the purpose of operating pumping station nearby 

water canal for ease of flow of water from Narmada Canal. The appellant had received 

payment in installments from July-2002 to March-2009 and the entire work was 

completed from December-2007 to October-2009 (24.10.2009). The appellant had 

paid the service tax Rs. 55,14,920/- with interest Rs.55,95,4721- thus totaling to Rs. 

1,11,10,392/-on 31 .03.2014 after finalization of the bills. After payment of the above 

Service Tax, it came to the knowledge of the appellant that there was some 

typographical error in the calculation and payment of Service Tax, hence they filed a 

refund application for Rs.46,27,073/- with the lower authority on 27.03.2015 and the 

same was rejected at the relevant time. Then after, it came to the notice of the 

appellant that they were not supposed to pay service tax in light of exemptions granted 

by various Notifications viz. 45/2010 dated 20.07.2010, Notification 11/2010 dated 

27.02.2010 and CBEC Circular No. 123/5/2010-TRU dated 24.05.2010 vide which 

transmission of electricity was exempted. Moreover, the appellant had also claimed 

that as per insertion of Section 101 of the Finance Act, 1994 vide Finance Bill, 2016, 

the exemption was granted in certain cases relating to construction of canal, dam etc. 

and the same was earlier provided vide Notification No. 41/2009-ST dated 23.10.2009, 

Notification No. 02/2014-ST dated 30.01 .2014 and Notification No. 25/2012-ST, CBEC 

Circular No. 116/10/2009-ST dated 15.09.2009 also. 

4. The lower authority rejected the refund claim of the appellant on the grounds 

that: the refund claim was time barred in light of the provisions of Section 11 B of the 

Central Excise Act, 1944 made applicable to Service Tax under Section 83 of the 

Finance Act, 1994; that services provided by the appellant were for Year 2002 to 2009 

and the exemption period under Section 101 of the Finance Act, was 01.07.2012 to 

29.01 .2014, thus the refund claim of the appellant was inadmissible in light of Section 

101 of the Fianance Act, 2016; that the appellant had only quoted Point of Taxation 

Rules and Notification No. 45/2010 dated 20.07.2010 etc. in their reply, but did not 

explain clearly how they were eligible for refund under the said provisions; that the 

liability of the appellant was to pay Service Tax, which was on receipt basis till the 

formulation of Point of Taxation Rule, 2011; that the appellant had received the amount 

Rs.1,35,10,84,946/- form service recipient in different installments starting from Year 

July,2002 to March,2009 so the liability to pay the service tax also started from the 

period 2002 to 2009, as they had started receiving the amount for completion of work in 
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installments but they had not paid the service tax at that time; that 'non finalization of 

bills' has no relation to the 'taxability of service' provided by the appellant; that 

appellant had never contacted department for clarification from the period Year 2002 to 

2014 for knowing taxability of the services provided by them; the appellant had wrongly 

interpreted the concept of "payments of service tax on receipt basis", which was 

incorporated & made effective from the year 2005; that the appellant had not provided 

any certificate/ documentary evidence to prove that they had borne the service tax 

burden themselves and have not passed on the burden of service tax to any other 

person, hence the refund claim is inadmissible. 

5. Being aggrieved by the impugned order, the appellant preferred the present 

appeal on the grounds that: 

(i) the impugned order is bad in law and on facts. 

(ii) the lower authority erred in law and on facts has rejected the appellant's claim of 

refund of Rs.64,83,319/-, which had arisen clue to service tax paid on the services 

which was non-taxable services during the period of provision of service by 

treating the refund application as inappropriate due to various reasons. 

(iii) the lower authority has rejected the refund application treating the same as time 

barred in light of Section 1IB of Central Excise Act, 1944, which is made 

applicable to Service Tax under Section 83 of the Finance Act, 1994; that the 

applicant had filed refund application after realizing that services rendered during 

the period would not attract service tax; that the service tax was paid by 

misinterpretation of law; that as the payment made was not required by law, the 

limitation clause would not be applicable in this case. Further the appellant relied 

on the case of Natraj and Venkat Associates Vs. ACST (2010) 249 ELT 337 in 

which assessee paid service tax which was not payable at all. It was held that 

time limit does not apply to amount which is not 'service tax' at all the High Court 

can order refund and the same view was taken in KVR Construction Vs. CCE 

(2010) 25 SST 436 (Karn HC). 

(iv) that the lower authority has not considered the justification in true spirit and 

rejected the refund. 

6. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) dated 

17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant 

appeal has been taken on hand for passing Order-In-Appeal. 

7. Personal Hearing in the matter was granted and held on 25.04.2018. Shri 

Dinesh C. Bagthariya, Authorized representative and Shri Sharvesh Tripathi, Account 

Officer of appellant appeared and reiterated the submission already made in the case 

and also submitted additional submission at the time of personal hearing, which has 

been taken on record. 

8. I find that in case of instant appeal, the impugned order was received by the 

appellant on 10.02.2017 and date of filing of appeal is 11.04.2017. Hence, the appeal 

has been filed within the stipulated time period and there is no delay in filing the appeal. 

Since the issue is regarding rejection of refund claim, no pre-deposit is required. Hence, 

I proceed to decide the Appeal. 

9. I have carefully gone through the records placed before me, appeal 

memorandum and the various submission made orally as well as in writing during the 
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personal hearing. I proceed to decide the appeals on merits. The issue to be decided 

is whether the appellant is eligible for refund of Service Tax paid by them on the 

services provided by them for the advances received by them and services provided & 

work completed by them for the period July-2002 to March-2009 and December-2007 

to October-2009 respectively. 

10. On going through the impugned order, I find that lower authority has discussed 

each and every aspect of the case in detail. 

11. I find that the chronology of the events in the instant case is also strange. The 

appellant had received advance from their service receiver for the period July-2002 to 

March-2009, the work was completed in the phased manner during the period 

December-2007 to October-2009, Service Tax was paid on 31.03.2014, thus, for a long 

period of July-2002 to March-2014 no service tax was paid by the appellant. I find that 

during the said period, there were various amendments, which were carried out in the 

Finance Act in respect of services provided for erection of electrical substation and 

transmission line work. 

12. The main ground of appellant's Refund application is that the Services provided 

by them were exempted or on which service tax was not payable at that material time 

or subsequent time. In this regard, I find that the appellant has mentioned at 5t11  sub-

para of Para-1 of their submission to Show Cause Notice dated 20.12.2016 that 'while 

finalizing the bills, the matter was considered as general ad regular bills of erection, 

commissioning etc. and service tax was charged and paid'. Thus, it is clear that the 

appellant has already charged and collected the Service tax frohi their service receiver 

and then paid the same to the exchequer though belatedly but paid only after charging 

and collecting the same. 

13. Moreover, I find that the lower authority has clearly mentioned at para 13 of the 

impugned order "During the entire process the claimant has also not provided any 

certificate I documentary evidence to prove that they have borne the service tax burden 

themselves and have not passed on the burden of service tax to any other person. 

Hence, on this ground also refund claim is inadmissible". It show that the Service Tax 

was first charged and collected by the appellant and subsequently deposited in the 

Govt. account. 

14. I find that the decision of Hon'ble High Court of Bombay in the case of 
WESTERN COALFIELDS LTD. V/s CESTAT, NEW DELHI 2013 (288) E.L.T. 203 
(Bom.) is squarely applicable in the instant case. Para-8 & 9 of the order are 

reproduced below:- 

"8. After hearing respective counsel and after perusal of records, we find that burden 

was upon the appellant to rebut presumption under Section 12B. When Section ]JB(1) is 

read along with Section 12B, it is apparent that the Parliament has acted upon the 

normal course followed in all commercial transactions and, therefore, there is a 

presumption that expenditure incurred by persons like appellants, has been recovered by 

them while selling their product. Because of this normal business practice, not passing 

burden of taxes to consumer is an exception & therefore, Section 11B(1) requires person 
claiming refund to produce along with his application for refund, documentary or other 

evidence showing that incidence of such duty had not been passed by him to any other 
person. Here, the findings concurrently reached show that the appellant did not submit 
any such documentary or other material, hence the application under Section JJB(1) 

itself was not complete. 

9. The judgment of Karnataka High Court in the case of C.C.E., Bangalore-Il v. 
Karnataka State Agro Corn. Products Ltd., (supra) shows that in para 6 ofjudgment of 
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Hon 'ble 9 Judges of the Hon 'ble Apex Court in the matter of Mafatlal Industries Limited 

v. Union of India & Ors. reported at 1997 (5) SCC 536 = 1997 (89) E.L.T. 247 (S.C.), 

has been looked into and a finding has been recorded that there cannot be any unjust 

enrichment by State Government. The said objection of department was, therefore, not 

accepted. The facts there show that food products manufactured by assessee were 

supplied to various departments of Government and while clearing those articles, 

assessee raised invoice and collected excise duty for making it over to Central 

Government. Thereafter it was found that the assessee was not liable to pay Central 

Excise duty. It then sought refund and the refund claimed was rejected. Appeal against it 

was also rejected and CEGA T, Chennai, then allowed further appeal of the assessee. 

After that appeal was allowed, the Assistant Commissioner examined the issue and 

rejected refund on the ground of unjust enrichment. Then again appeal reached Tribunal, 

which ordered refund. This order of refund was questioned before the High Court. Thus, 

entitlement to refund had already crystallized and thereafter the refund was being refused 

on the ground of unjust enrichment. It is, therefore, clear that view taken is in peculiar 

facts. The perusal ofjudgment of the Hon 'ble Apex Court delivered later in the case of 

State of Maharashtra v. Swanstone Multiplex Cinema Private Limited, reported at (2009) 

8 SCC 235, clearly shows the law that neither tax levier (State) nor tax collector is 

entitled to retain such duty. The above judgment of Karnataka High Court, therefore, has 

no application in present facts. The principle of unjust enrichment is therefore relevant 

here & needs to be applied." 

15. Thus, from the above, it is clear that 'Not passing of burden of taxes' to consumer 

is an exception, and in that view, person claiming refund has to produce documentary or 

other evidence showing that incidence of such duty had not been passed by him to any 

other person. I find that in the instant case, the appellant have themselves informed that 

the Service tax was charged and collected by them. It is also affirmed in the above 

order that Neither tax levier (State) nor tax collector is entitled to retain such duty. 

16. The appellant has contended that they had filed refund application after 

realizing that services rendered during the period would not attract service tax but the 

lower authority has rejected the refund application treating the same as time barred in 

light of Section 11 B of Central Excise Act, 1944, which is made applicable to Service 

Tax under Section 83 of the Finance Act, 1994, thus the service tax was paid by 

misinterpretation of law as the payment made was not required by law, hence, the 

limitation clause would not be applicable in this case. I find that the appellant had 

collected and paid the service tax belated, though not required at that material time. 

Since, the Service Tax has already been collected by the appellant, Section (73A) 

stipulates that any amount collected as Service Tax is to be paid to the Government 

forthwith. 

17. Further the appellant relied on the case of Natraj and Venkat Associates Vs. 

ACST (2010) 249 ELT 337 in which assessee paid service tax which was not payable at 

all. It was held that time limit does not apply to amount which is not 'service tax' at all 

the High Court can order refund and the same view was taken in KVR Construction Vs. 

CCE (2010) 25 SST 436 (Karn HC). I find that the Hon'ble Madras H.C. has reversed 

the above mentioned Judgment in the Writ Petition filed by the Department i.e. Assistant 

Commissioner of S.T., Chennai Versus Natraj and Venkat Associates reported at 2015 

(40) S.T.R. 31 (Mad.). The text of para 8 is reproduced below:- 

"8. From the materials available on record, it is seen that the amounts were credited to 
the Revenue under the Head of Account "0044-Service Tax" through TR-6 challans, 
which are purported for payment of Service Tax only and as such, the claim of the 
respondent that the payment was only deposit and not Service Tax, cannot be sustained. 
Further, a tax, be it, direct or indirect, is intended for immediate expenditure for the 
common good of the state and it would be unjust to require its repayment after it has 
been in whole or in part expended, which would often be the case in most payment of 
such sort. Therefore, it is impracticable for the authorities to refund applications that are 
filed beyond time even it is paid under a mistake of law. Therefore, the authorities have 

I 
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rightly rejected the claim of the respondent and this aspect has not been taken note of by 
the learned single Judge." 

18. Thus, from the above Judgment, it is ample clear that even if the Service Tax has 

been paid by the appellant under a mistake, refund for the same is governed by the time 

limit prescribed under Section I1B of Central Excise Act, 1944, which is made 

applicable to Service Tax under Section 83 of the Finance Act, 1994. In the instant 

case, the Service Tax was paid by the appellant on 31.03.2014, whereas refund claim! 

application was filed on 11.11.2016 i.e. beyond prescribed time limit for filing refund 

claim. Thus, the above Judgment is squarely applicable in the instant case and I hold 

that the lower authority's action is justified in rejecting the refund claim being time 

barred vide the impugned order. 

19. In view of the above, I hold that the impugned order issued by the lower authority 
is just and proper and reject the appeal filed by the appellant. 

(P. A. Vasave) 
Commissioner (Appeals) I 

Commissioner 
CGST &Central Excise, 

Kutch (Gandhidham) 

F. No. V.2/86/BVR/2017 Date:19.06.2018 

By R.P.A.D.  

To, 

M/s. Gujarat Energy Transmission Corporation Ltd., 

Construction Division Office, 

220 KV Substation Compound, 

N.H. No. 8-A, Limbadi, 

Surendranagar-363421. 

Copy to: 

1) The Principal Chief Commissioner, CGST &Central Excise, Ahmedabad. 

2) The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 

3) The Dy. /Asst. Commissioner (Sys.), H.Q., Bhavnagar—for uploading on website. 

4) Guard File. 
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