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3T1rff 'd&i RE./Ro?13-*.3.f. (1T.I.) tTiF .?o.Ro? i TT '-1 3tr 3iT T. 

i~,cflc*,  ?E..??.o?19 31oikui )1 4. Q ,31Nc1-d, I-1 cl-d 1I cb 

ic-'-Id, it- (ff1TT), tI ,3TlZP:[ cl tIRT C, If ic'4Ic 1ccb 3T111lJT 

S"d 4 'CIRT (3 3T9T c l dt 3E1q' - alTr tfff 

fc-ç  1IT d  

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidharn), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3LPR 31Ncl-d/ ,dctd 31k4c1-c-1/ 3'-lIQ.1c1/ FTiJ .3Wi1cld, cI-1 3cYIC, 1'b/ .1c1Icb,l, I,j1* / fl -1,- dj. 

/ t TciTT/ TTI ,cik( 5trr 31TS f 3i{Rf Hi1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

zr 31ic1 & cbl oii '-icli /Name & Address of the Appellants & Respondent :- 

1. M/s K.P.G. Enterprise, Plot No. 91, Ship Breaking Yard, Alang,, Bhavnagar - 364 001 

2. Shri Rakesh Kumar Bansal, Partner of M/s K.P.G. Enterprise, Bhavnagar 

T 31TT(31t?t[) ci14 clId ¶H-ol c Z 3Ictd lTIF1-t I ffttt3T 

31 Rff ch 1c4d i/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) r it' -l-i c-'-iV4 C-# cIc 311 )cuI k Ift 3T1', o-ç'PT .c'-1Id, 1'-# 

3r ,1944 41 T35B 3-id"'1[ ¶ltT 3Tf11tTr, 1994 t IlTu 86 3EMT 

dTI If 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) 11'11fl c.Iiioi t FI1t ITRI iTh-fl TiR, 1R icYld,o1 1c'-cb i 1114i. 31c?N 

1T1r 1 tr '-))o, t 2, ani . TRT, 1r, r4-;1  iifr iTtV f 

The special bench of Customs, Excise & Service 'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relaling to classification and valuation. 

(ii) j.)c-ci 1(a) k-iIL TT 31t'tifl F 31c'1lcI iitf F14'r 3T1t1I IT 1-'', *tT 5c'1Ic 1e4' 'RI 

 3T11T TZl1fl0T ()T) 41 1ir '4T, , c?ki ct'i, [e 3RITEfr 

3Ti-1,I6lI- OOlE, ii -1i 1TfV I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabacl-380016 in case of appeals other than as 
mentioned in para- 1(a) above 



(iii) 3Tc1I?fT 1lT1hF0JT Hd-lT 3itTW t.Il-iTV 1Rl1T tI1RT icL1(c, fF (3T11W) 1-iictc', 2001, 

1ZTT 6 3Ttd I   T5i Ph1 5A-3 lk c  frr 'jIojI 'IIT(V I 

c(-J-( l,Jc(-, F iif, f 3Pf1? [5F E 1PT  4;l JHI  3ft -  ctdljLfl dj.fl 1JH1I, 1V  5 

lT 3[ ct, 5 T1 T 50 ior 'TtT dcb 3fTT 50 frr t'1L 311 

1,000/- 5,000/- 3-f%Eff 10,000/- T ft4Ift [T t -(çjdc-( I 

r 3f1r r4 1I 

Ic1lo-tct TT fl'f RiffI1d it - dkf 1T oilctl 51TftQ -FliII?c1 1tR cM ddIol, 

Ct) 4i 3'l-1 WT 'loit c4  5it1 tI-lii 3FbiZf TfUT c(l ttT Ir I PTT 3-tI~f 

(-?. 31i) 1v 3irr- tItT 500/- iRT titi *IF lc T '1( fiTr I 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. - 

Application made for grant of stay snail te accompanied by a fee of Rs. 500/-. 

3it4 lI4I1°T l-('H .315f, )1 3iThI, 1994 il TT 86(1) 3l c(I  

f1d-(c4lc'I', 1994, frrr 9(1) iT lftitf S.T.-5 * 4r n rt1r 3H 

tr 1T) 3I•T it chil f O{ tOF cf 1i c1Icb 4 far ,isyi TT .3 c'1dflU

dII iii, y 5 iTt 9lt cM-r, 5 tT tOlV iTt 50 tm -M-  3-FTT 50 51Tl iV 

311 chd-If: 1,000/- tfii, 5,000/- ai 3-1tt 10,000/- T T 1d-H l 
.-(çJdoI chI flml-c.Tfftl9- f lJdIc iTtffUiT 3lTflTZf o.L(I-li ch,uI cl IIs(I (cb 't1l--cI4. * 

oHJ-j i1 TT  nr tr ziirr T.fl I 

T'F T 4dld(o(, lttit i fff filV 'Y1T I1C1 3111 FiIiiTrfl1T c{1 iii ¶iTf I 

Tawf arrr (-  3) lv 31 f-PiT TTT 500/- v r f1 1HI ii 1T I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quaclruphcate in Form S.T. 5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, and Shall he accompanied by a copy of the order appealed against 
(one of which sha1 be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty ]evmed is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place whei'e the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanecl by a fee of Rs500/-. 

1IT 31 1rir, 1994  rfi' PTII 86 n)T 3F-tTrlT3i' (2)  (2A) t 3f9TJ[  cf  iT'f 3ft).f (ch 

IkJiic41, 1994, ¶PTiT 9(2) lci 9(2A) 5 iIiT tIW1 WTtT S.T.-7 ci 5ff f11I 
31N.lctvl, io-tP.l 3cYI4 Ich 3fiTEff 3TliT(-d' (3P1'hR), /li'-çtZf 3c- 1Ic', lc.-ch 411-&I tffft1f 3flf f 

 qi1( (3   ITf TTt11b131 eiriV) 3Tht 31k4c(-d 41k1 -(ch 31Nc(sl 311i Ictc1 

3cYIC Tl4/ ,t'1clIch, ct1 311fiIiiT   tfi 3TPlPlT  c(  cM 11 ?ol Tf 31Tf 

The appeal under sub section (2) and (2Pm) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed cinder Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

1li q), 'oc1 .3cL(Id 4 -l-,m-iF:i- 3ij T)iEF:1tTf () iTh 3111ff - -o- 

3c1116 le-4 31fftiTiT 1944 if  PTiT 35Tttt h 3icldld, i'l 41  311iTiR, 1994 41 1TU 83 

31iT Ic* c*1 1'r c'fldl 41 iT
, ff 3iTi!f i1f 311'ftIlRT tiifcuj i?t  311f Iit Id-tl1 .3 -'-U4 

lc'Th/.clI dlldl 10 1PtP (10%), -ic( HidI L' I!f~,d , T iJ-i'ioii, 'l 

II1d , uT -1dTdTt fZIT .Thf, iT1R1 )r) H 'SliT 3-tMlT IPRT f 3T1 31r ?,i 0f1 -1 

3TTI 

.3yI4 ]l 1 4t 3fifilf "i1TT 111111 iTIIT c-ch" u 

(i) URT11 F3TiTdI31tc*H 

(ii) 41 IT iT ij31i T{rmft 

(iii) loiIc ,ild-li i-)1 t iLi-F 6 3 l?,i1 

    

      

crrT   twuth31 ftTfl 31t  3iTñ ch tlFT rr I/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pee-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

-  provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1R i 't4i' tT1TUT 3ITT: 

Revision app1iation to Government of India: 

5 31TT I1qi --i1 1TI 3 - -I 4 l* 3T1T, 1994 t 

35EE [Tf .dct 3T[1[ 31 1-Ikd ITth1tTUT 31T r4, fr IcI, 'Il.-ct 

el ,1 '-I o , fr- 1 fboo 1, c  fzrr i i I IT1V I / 
A revision application lies to the Under Secretary to the Government of India Revision 
Application Unit, Ministry of Finance, Department of Revenue 4th Floor Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by iirst proviso to sub-section (1) of Section-35B ibid: 

zrf -Uc ffi't O-IcHO1 E I'-Ic F, ii FFRTT 1f't J- c'i fi1t 1IIoI dI 4kdk9o1 

tTi Zff 3f ct,I.1I d LlIdI TF f 
TI,1 d16 Zff RTT f HTf I4-ul ill Eko Zff ff 1TT d16 J-iIcI oiIo1 

J-fld- 

In case of any loss of goods, where the loss occurs in transit from a factory to a warhouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

jc'-H4 lc i  () R1 , yl §Rd T th l dJ4 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manulacture of the goods which are exported to any 
country or territory outside India. 

(iii) ff 3ct-II4 lc.ch dIdj ¶1 1i9T RIT k '1TIT PT ZT f IIeI Id fPT dNI I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3c4 ic'IIC,o1 TI ldIdI-j r r )   3Tx1Tr p 1- 
(T.2), 

1998 4) tim 109 c  d  fthlli rtir rrff q p  i1ii f w / 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3tl 33TT c IfiIT I EA-8   ig'i c1T 3ç'.I4j  (31r) 1-iici, 
2001, 93 3 d-II rirn~tpifv I 

33 rr1Td l3 f3flrl tl1j .çdc-  41 ITTfl 

3cIl4 ie'1i 3TPf, 1944 l QIRT 35-EE cIf ftiild le4 flt 314k1d'il 1TZF k d'f( 

TR-6 \I PTTfl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ljxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also he accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

1wr 31TT TT -lIlIild TTt c) 3T cf l5fl tlI  I 

fzii  3JftIc1do1 

L IT -lI4I 1?t tr 1000 -I cH dJdIo1 ¶Zff 'iIV I 

The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and hs. 1000/- where the amount involved is more than 
Rupees One Lac. 

3IT1 d-Ie1 3-1Tft EFiRT1IJ I c  Icr, '-Ie1 3TIf 1lv lc  TT dIdIo-I, 3ctd 

di ft4jI 11l Tc) 

TPZT cb'l tcb  3P1't PT Zf *ICD cFit t!1i 31TT tPT IIc1I I / In case, if the order 

covers yarious numbers of order- in Original, fee for each 0.1.0. should be aid in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant I ribunal or 
the one a_pphcation to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

1cch 3l -zT:{, 1975. 3ir f-I 311T i 31Tf PT1T 31Tf 4 
1TI ltiir 6.50 *lt r i ilrzi TF ¶ilbi. 'II &MT PT1tT I / 

One cqpy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalibear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

(F) Th-ii 3çYI4 fiR  fEflPT 31u1I1 1PTff10T (th t11)_1-Id-IIcIeI1, 1982 

3Tf TPftTr J-Il-kIf   iFi?f [1 ¶Zf,H'I 1 311T I IoI 3iIc4i)d tPT 1IdI I / 
Attention is also invited to•  the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3f 31'-1Ic II1I  cb'l 31'f 4IIIeI TIP1:f 1ch 1 -ç-jç1 3ft oic)ajcj  I1Pt11 

3Tt'tITt1 11Ta1lP a.I1I www.cbec.gov.in  iTi'f I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website wv.cbeq.gy.in  

(iv)  

(v)  

(vi)  

(D)  

(E)  
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:: ORDER-IN-APPEAL::  

M/s. K.P.G. Enterprise, Plot No. 91, Alang Ship Breaking Yard, Alang, Dist.: 

Bhavnagar (hereinafter referred to as "Appellant No. 1") and Shri Rakesh Kumar Bansal, 

Partner of Appellant No. 1 (hereinafter referred to as "Appellant No.2") filed appeals 

against Order-in-Original No: 30-34/AC/RURAL/BVR/RR/2016-17 dated 11.01.2017 

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, 

Central Excise, Rural Division, Bhavnagar (hereinafter referred to as "the lower 

adjudicating authority"). Since, the issue involved in both the appeals are similar, the said 

appeals are being taken up commonly in this single order. 

2. Briefly stated, the facts are that :- 

(i) The Audit party noticed that the appellant had availed CENVAT credit of Rs. 

2,16,11,247/- on 05.08.2014 i.e. 85% of the CVD as per restriction contained vide 

Notification No. 3/2011-CE(NT) dated 01.03.2011 in respect of Bill of Entry No. 

SBY/120/2014-15 dated 30.07.2014 filed on the import of vessel namely MV 'Golden' and 

the same was reflected in the Cenvat credit account in their monthly return for the month 

of August, 2014. However, the appellant again availed Cenvat credit of Rs. 6,44,868/- of 

CVD on the basis of worksheet prepared by them in respect of above referred Bill of Entry 

and had taken credit of duty assessed considering bunker (fuel & oil) contained in the 

Tanks engine room as classified under Chapter 27100000. The Appellant has taken such 

credit, keeping reliance upon the High Court judgment (2012(11) TMI 532- Gujarat High 

Court- 2013 (288) ELT347(Guj.)-CE- Customs Gold Control Reference No. 14 of 2004) 

dated 05.07.2012 in the case of M/s Priya Holding (P) Ltd. wherein the bunkers containing 

oil were to be treated as part of the vessel's machinery and were classifiable under 

Heading No. 89.09 of the schedule to the Customs Tariff Act, 1975. 

The appellant no.1 has availed Cenvat credit of additional duty of Customs 

(CVD) amounting to Rs.6,44,868/- paid on Fuel Oil, M.G.O. (H.S.D. Oil) & Lube Oil etc. 

classifying under Chapter 27100000 and utilized thereafter. 

The said Cenvat credit availed by the Appellant no.1 on the basis of a 

"worksheet showing details of differential duties" prepared by themselves attached to the 

Bill of Entry No.SBY/120/2014-15 filed on the import of vessel namely "MV Golden" and 

it was alleged that the appellant no.1 had availed cenvat credit under dispute was on the 

basis of improper cenvatable documents by contravening the provisions of Rule 9(1)(c) 

of the Cenvat Credit Rules, 2004 and accordingly the appellant no.1 had been issued 

show cause notice dated 23.12.2015 by the Additional Commissioner, Central Excise & 

Service Tax, Audit-Ill, Rajkot. 

(ii) Subsequently, on the basis of information received that the appellant no.1 
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had wrongly availed Cenvat credit of the additional duty of customs (CVD) paid on Fuel 

oil, MGO (HSD Oil) & Lub oil etc. contained in the ship imported for breaking purpose, an 

inquiry conducted and statement of Shri Rakesh Kumar Bansal, Partner of the appellant 

No.1 (appellant No.2) recorded on 23.02.2016, On scrutiny of the documents produced 

by the appellant no.2, it was noticed that in ER-i return for the month of December-20 14, 

an amount of Rs.6,44,8681- was declared against the 'Details of Cenvat credit' : taken on 

inputs on imported inputs which was fully utilized by February-2015 leaving Nil balance 

of Cenvat credit. The appellant No.2 in his statement clearly agreed that immediately after 

beaching of a vessel at their ship breaking plot, all the fuels & oils were removed from the 

vessel and sold out without storing the same and the same were not used in the process 

of obtaining goods and materials by breaking up of ship, but were directly sold in the open 

market. 

On the basis of investigation carried out including statement of appellant 

no.2 dated 22.03.2016 it was noticed that the appellant no.1 had wrongly availed cenvat 

credit of Rs.6,44,8681- in violation of provisions of Rule 3 read with Rule 2(k) of the Cenvat 

Credit Rules, 2004 and accordingly show cause notice No.V/15-27/Dem/HQ/2016-17 

dated 05.09.2016 was issued by the Joint Commissioner, Central Excise, HQ., 

Bhavnagar. 

(iii) With reference to both the above mentioned show cause notices, the lower 

adjudicating authority vide the impugned order confirmed the demand of cenvat credit of 

Rs.6,44,8681- raised vide SCN no. V/15-27/Dem/HQ/2016-17 dated 05.09.2016 under 

the provisions of Rule 14 of Cenvat Credit Rules, 2004 read with Section 1 1A(4) of the 

Central Excise Act, 1944. Imposed equivalent amount of demand as penalty upon the 

appellant no.1 under the provisions of Rule 15(2) of Cenvat Credit Rules, 2004 read with 

Section 1IAC of the Central Excise Act, 1944and also imposed personal penalty of 

Rs.5,000/- upon appellant no.2 under the provisions of Rule 15A of Cenvat Credit Rules, 

2004. Since same amount of Cenvat Credit can't be demanded twice against the 

appellant no.1, therefore dropped the proceedings initiated vide show cause notice no. 

V.CE/15-18/Audit-Ill/ADC-21/15-16 dated 23.12.2015. Being aggrieved with the 

impugned order the appellants have filed the present appeals. 

3. The appellants have filed the present appeals on the following grounds: 

(i) Impugned order passed by the adjudicating authority is not proper and legal 

as the same has been passed by ignoring the provisions of Section 4 of the Central Excise 

Act, 1944 and in as much as none of the submissions, made by the appellants in its 

written replies dated 07.03.2016, 03.10.2016 & 02.12.2016 have been considered (ii) The 

appellants have relied upon the decision of the Hon'ble Gujarat High Court in the case of 

M/s. Priya Holding (P) Ltd. Vs Commissioner of Customs, as reported in 2013 (288) ELT 

347 (Guj) wherein it is clearly held that 'Bunkers lying inside the engine room' are 
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classifiable under chapter heading 8908 of the Customs Tariff Act, 1975 and not under 

chapter 27 of the Customs Tariff Act, 1975; this view has also been taken by the DGFT 

vide their letter F.No.IPC/4/5/684/97/82/PC-2(A) dated 26.06.2013; in view of this they 

had reworked out the duty liability by considering the above mentioned settled laws; that 

the appellant before availing the cenvat credit under dispute had vide their letter dated 

17.08.2015 clarified the grounds that disputed cenvat credit had been taken on the basis 

of Bill of entry read with the paid up Challan read with the declaration mentioned on the 

reverse page of the relevant Bill of Entry, therefore had legally availed the cenvat credit 

under dispute under the provisions of Rule 3 of the Cenvat Credit Rules, 2004; they had 

availed cenvat credit under dispute on the bunkers lying inside the engine room which 

was classified under chapter 89.08 of the Customs Tariff Act, 1975 read with Central 

Excise Tariff Act, 1985 and also filed declaration in the bill of entry that they would availed 

cenvat credit of the goods falling under chapter 89.08 of the said Tariff Acts, accordingly 

the said fuels & oils were nothing but the 'licit input' as specified under Rule 2(k) of the 

Cenvat Credit Rules, 2004; the proper document was the bill of entry read with working 

out duty liability of such bunkers under chapter no.89.08 instead of chapter 27 and 

accordingly such bunkers was the licit input for availment of such cenvat credit as 

provided under provisions of Rule 3(1)(vii) of the Cenvat Credit Rules. the appellant have 

relied upon the various citations viz. (i) Marmagoa Steel Ltd vs UOl — 192 ELT 82 (Born. 

HC, DB), 2008 (229) ELT 481 (SC); (ii) Kerala State Electronic Corporation vs CCE — 1996 

(84) ELT 44; (iii) Indian Oil Corporation Ltd. vs CCE — 2006 (206) ELT 533; (iv) BCH 

Electric Ltd vs CCE Faridabad-1 — 2016 (344) ELT 469 (Tri.-Chan) & (v) CCE vs CMS 

Computers — 2005 (182) ELT 20 (SC-3 Member Bench) & (vi) S. Kumars Ltd. vs CCE 

(2007) 211 ELT 124 (CESTAT). 

4. The personal hearing in the matter was fixed on 25.01 .2018 and again on 

20.02.2018 which was attended by Shri N.K. Maru, Consultant (Authorised 

Representative) on behalf of the appellant No. I & 2. He has reiterated the submission 

made in the appeal memorandum and further written submission made vide their letter 

dated 01.03.2018 with a request to decide appeal accordingly. 

5. In pursuance of Board's Notification No.26/2017-C.Ex.(NT) dated 

17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant 

appeals have been taken on hand for passing Order-In-Appeal. 

6. I find that in case of instant appeal, the impugned order was received by the 

appellants on 13.01.2017 and date of filing of appeals is 17.03.2017. Hence, the appeals 

have not been filed within the stipulated time period and there is delay of 3 days in filing 

the appeals. However, the appellants have made request for condonation of delay and 

reason described thereof appeared to be genuine hence I condoned the delay under 

Section 35(1) of the Central Excise Act, 1944. The condition of pre-deposit also stand 

fulfilled. 
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7. I have gone through the impugned order, appeal memorandum and written 

submissions made by the appellants. The issue to be decided in the present appeals is 

whether Cenvat Credit of Rs. 6,44,868/- availed on the CVD paid on fuel oil, Marine Gas 

Oil (HSD), Lube oil etc. classified under Chapter 27100000 by the appellant no.1 is 

correct or othe,wise and whether interest thereon and penalty imposed vide impugned 

order is correct or othei'wise? 

8. In the instant case, I find that the appellant no. I have availed CENVAT 

credit of Rs.6,44,868/- on the CVD paid on Fuel oil, Marine Gas Oil (HSD), Lub oil on the 

worksheet prepared on the basis of Bill of Entry No. SBY/120/2014-15 dated 30.07.2014 

filed on import of the vessel namely MV "Golden". Prior to availment of this Cenvat credit, 

appellant no. I had taken Cenvat Credit of Rs. 2,16,11,247/- on 05.08.2014 in respect of 

CVD paid on import of ship M.V. "Golden" classified under Heading No. 89.09 of the 

schedule to the Customs Tariff Act, 1975. 

Said Cenvat Credit being restricted to 85% of total CVD of Rs. 2,54,24,997/- on Bill of 

Entry No. SBY/120/2014-15 dated 30.07.2014 as per Notification No. 3/2011-CE(NT) 

dated 01.03.2011. 

9. I find that the appellant no.1 have taken such credit, keeping reliance upon 

the judgment [2012 (11) TMI 532 — Gujarat High Court — 2013 (288) ELT 347 (Guj.) — CE-

Customs Gold Control Reference No. 14 of 2004] dated 05.07.20 12 pronounced by the 

Hon'ble High Court of Gujarat at Ahmedabad in the case of M/s. Priya Holding (P) Ltd 

versus Commissioner of Customs, Preventive, Jamnagar; wherein the bunkers 

containing oil were to be treated as part of the vessel's machinery and were classifiable 

under Heading No. 89.09 of the Schedule to the Customs Tariff Act, 1975. The appellant 

have prepared worksheet and availed credit of duty assessed considering bunker (fuel & 

oil) contained in the Tanks engine room as classified under Ch 27 under their respective 

sub heading 27100000. I find that said judgment of Hon'ble High Court of Gujarat 

pronounced on 05.07.2012 and Bill of Entry No. SBY/20/2014-15 dated 30.07.2014 filed 

on the import of vessel namely MV 'Golden' after lapse of almost two years of said 

judgment. Appellants in Para 11 of their Appeal Memorandum (statement of facts) stated 

that after issuance of the said judgment dated 05.07.2012, the department has started to 

assess to duty of CVD of the bunkers lying inside the engine room under the Chapter 

Heading No. 89.08 of the Customs Tariff Act, 1975 read with the provisions of the Chapter 

Heading No.89.08 of the Central Excise Tariff Act, 1985, instead of under Chapter 27 on 

which Appellant has paid duty. Therefore, on this ground the Appellant no.1 is not eligible 

to take Cenvat Credit on work sheet prepared by them. Moreover, the Appellant no.1 

already availed 85% of the Cenvat Credit of CVD as per restriction contained vide 

Notification No. 3/2011-CE(NT) dated 01 .03.2011 in respect of the said Bills of Entry. I 

also find that as per the said High Court judgment, engine department tanks (bunkers) 

containing oil were to be treated as part of the vessel's machinery and were classifying 

under Heading No. 89.09 of the Schedule to the Customs Tariff Act, 1975 and no separate 
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duty is leviable thereon. However other tanks containing fuel and oil did not form part of 

the LDT of the vessel and had to be classified under their own heading and duty had to 

be charged accordingly. The Hon'ble High Court vides above judgment has decided the 

matter of classification of engine room bunker. Therefore, if appellant has found that 

Customs assessed Bill of Entry under wrong classification, they were required to raise 

objection at the time of assessment. But, in the instant case, the Appellant has prepared 

worksheet at their own without getting Bill of Entry amended by the Customs and had 

availed Cenvat Credit of CVD on fuel and oil classified under Chapter 27100000. 

Considering this fact, I find that Cenvat Credit is eligible on fuel and oil subject to 

assessed under heading no. 89.08 only as per the said Hon'ble High Court order. 

Remaining part of fuel and oil which is not treated as part of the vessel and assessed 

under sub heading 27100000, the Cenvat Credit is not admissible on it. 

10. I find that the lower adjudicating authority in the impugned order has noticed 

that in statement dated 22.03.2016, the appellant no.2 has clearly stated that immediately 

after beaching of the ship at their plot, all the fuels & oils are removed from the vessel 

and sold out without storing the same were not used in the process of obtaining goods 

and materials by breaking up of ship. I agree with conclusion of the lower adjudicating 

authority that it is evident that such Fuel oil, Marine Gas Oil and Lub oil do not form part 

of input in term of Rule 3 of the Cenvat Credit Rules, 2004 and therefore cenvat credit on 

the same not available to the appellant, as elaborate at para 3.5 & 3.6 of the impugned 

order. 

11. The said Appellants in their defence also contested that initially show cause 

notice dated 23.12.20 15 was issued to them on the basis of Audit report dated 12.05.2015 

that they have wrongly availed cenvat credit of Rs.6,44,8681- on the basis of improper 

cenvatable document by contravening the provisions of Rule 9(1)(c) of the Cenvat Credit 

Rules, 2004 and subsequently inquiry was conducted by the officers of Anti-evasion, 

Central Excise, Bhavnagar and second show cause notice dated 05.09.2016 issued to 

them. The ground raised in second SCN is that they have availed cenvat credit of 

Rs.6,44,868/- by contravening the provisions of Rule 3 read with Rule 2(k) of the Cenvät 

Credit Rules, 2004 as well as in violation of Explanation of Ill to sub rule (3) of Rule 6 of 

the CCR with intention to evade payment- of central excise duty and therefore department 

was not sure under what grounds the demand under reference is recoverable and also 

contended that disputed cenvat credit was availed in the month of December2014, 

whereas the SCN was issued on 23.12.2015 and the same was time barred. I find that 

the lower adjudicating authority in the impugned order at para 3.7 to 3.10 rightly 

established that the cenvat credit availed in the month of December-2014 has been 

utilized by February-2015 and both the cases came to the notice of the department only 

after audit and inquiry conducted by the department. Further, I find that as per above 

mentioned order dated 05.07.2012 of the Hon'ble High Court, Cenvat Credit is eligible 

on fuel and oil subject to assessed under head)ng no. 89.08 only. Remaining part of fuel 
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and oil which is not treated as part of the vessel and assessed under sub heading 

27100000, the Cenvat Credit is not admissible on it as per Rule 3 read with Rule 2(k) of 

the Cenvat Credit Rules, 2004. I find that lower adjudicating authority has rightly observed 

that Note 9 of Section XV (Base Metals and Articles of Base Metal) of the Schedule I 

appended to the Central Excise Tariff Act, 1985 covers all the goods falling under 72 to 

83 of the Act ibid. Note 9 of Section XV explains that 'in relation to the products of this 

section, the process of obtaining goods and materials by breaking up of ships, boats and 

other floating structure shall amount to manufacture'. Therefore, it is undoubtedly cleared 

from the definition of Rule 2(h) of CCR2004 that for ship breaking, goods and materials 

obtained by process of breaking of ship, boats or other floating structure can only be 

considered as 'excisable goods'. Rule 2(h) of the CCR, 2004 defines that "finished 

products' means excisable goods manufactured or produced from input, or by using input 

services. Further Rule 3 of the CCR, 2004 states that a manufacturer or producer of final 

products or a provider of output service is allowed to take credit of duties of excise paid 

on input or input service and received by the manufacturer for use in or in relation to, the 

manufacture of final product. Further, as defined under Rule 2(k) of CCR, 2004 'input' 

means all goods used in the factory by the manufacture of the final product but excludes 

any goods which have no relationship whatsoever with the manufacture of a final product. 

From this definition, it is clear that the item which is not used in the factory by manufacture 

of final product cannot be considered as 'input' as defined under Rule 2(k) of CCR, 2004 

and as such Cenvat Credit of duty paid on such item will not be available to the assessee 

under Rule 3 of the CCR,2004. Accordingly demand has been rightly confirmed by the 

lower adjudicating authority alongwith interest and penalty with reference to show cause 

notice dated 05.09.2016 and dropped the proceedings initiated vide show cause notice 

dated 23.12.2015. 

12. Regarding applicability of extended period. I find that the lower adjudicating 

authority has held that the appellants had suppressed the facts from the department that 

Fuel, Lub Oil etc on which Cenvat Credit were taken not used in or in relation to 

manufacture of their final product. From the monthly ER-I returns it cannot be ascertained 

whether the goods against appellant no. 1 has taken credit were used in the manufacture 

of their final excisable product or whether Cenvat credit is admissible on such inputs or 

otherwise. It is only when investigation was carried out against the appellants, the fact of 

non eligibility of Cenvat credit on such goods come to the notice to the department. In 

view of foregoing discussion, I find that extended period of five years is correctly invoked 

by the lower adjudicating authority under the proviso to Section 1 1A (4) of the Central 

Excise Act 1944, to recover the credit wrongly availed. I find that when demand is 

confirmed, the interest at appropriate rate on the amount so recoverable also liable to be 

recovered from the Appellant under the provisions of Section 1 IAA of the Central Excise 

Act, 1944 read with Rule 14 ofthe Cenvat Credit Rules 2004. I also find that penal action 

under the provisions of Section 1 1AC of the Central Excise Act, 1944 read with Rules 15 

of the Cenvat Credit Rules, 2004 has been correctly taken by the lower adjudicating 
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authority. 

13. I have also carefully gone through all the case laws cited by the Appellant 

and find that none of them are applicable in the present as none of the case laws deal 

with wrong availment of CENVAT Credit of fuel lying in the engine room. Therefore, I deny 

all the contention made by the Appellants. 

14. Due to above reasons, the confirmation of the above demand alongwith the 

interest under Section 1 IAA and the penalty under Section 1 IAC of the Central Excise 

Act, 1944 read with Rules 15 of the Cenvat Credit Rules, 2004 appear logical. 

15. In view of the above facts and circumstances, I uphold the entire demand 

of the impugned order No. 33-34/AC/RURAL/BVR/RR12016-17 dated 11.01.2017 

confirming the duty, interest and penalties on merits and reject the appeals filed by the 

appellants. 

16. The appeals filed by the appellant stands disposed off in above terms. 

(P. A. Vasave) 

Commissioner (Appeals) I 
Commissioner 

CGST & Central Excise, 
Kutch (Gandhidham) 

F. No. V.2/631BVR12017 Date: 20.06.2018 

F. No. V.2/64/BVR/2017 

By R.P.A.D.  

To, 

1. M/s. K.P.G. Enterprise, 
Plot No. 91, Alang Ship Breaking Yard, 

Alang, Dist.: Bhavnagar. 

2. Shri Rakesh Kumar Bansal 
Partner of M/s. K.P.G. Enterprise, 
Plot No. 91, Alang Ship Breaking Yard, 

Alang, Dist.: Bhavnagar. 

Copy to: 

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad. 

2) The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 

3) The Dy. I Asst. Commr. (Sys.), H.Q., Bhavnagar—for uploading on website. 

4) F.No.V2/64/BVR/2017. 

5) Guard File. 
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