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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 
COST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 
Act, 1944 and Section 85 of the Finance Act, 1994. 

31 3N.c*-d/ -H.I4-d 3lkc1c1/ 3'4Nctcl/ Ilch 3l)4ci-c-I, c4Id ]rcl- / lcllcb,., .&I,icb'k I lld-o1dIl 

I TL11I.11T/ 4Ic1odj I c1c1}4J Tt 1f 3fl[ -i1flT: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham/ i3havnagar 

t H'1chd & '1i1 T Qci '-Idi /Narne & Address of the Appellants & Respondent 

M/s Gatral Construction Co. Gatral Krupa Opp Bhaveshvar Temple, M.G. Road 

]orbandar-36O 575 

T 31Tf(3r) 21fT c  c4i rffr ft4T 3tc1 '>lIlchI1I / lTtXiEUT 
w TT  If 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
n the following way. 

;ifiRT l-lR ,ock lrch lc1 lcUcb.i 31tT IflchIuI 1,i1l 3T1, oI4 

,1944 T llTT 35B 3rf i )1r ar11r, 1994 41 Imr 

td-c1IId 41 f{ U 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) d(c4lUI dcicho1 1llT Ff 441 IIJ-icf ETV ilcb, '-i(i"4 3c--IIo1 lccb EclIch'& 31Ll)c4 

FfTUT 4ir fri ,  Cch t 2, 3Tt . tRT, oi3 1~), t 4ir Errfv If 

The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. - 

(ii) .lcI-d t.I4 1(a) I 91V dR 311 3Th1ThT iiIf 1{311 3T't 't-1l Icch, *tiT 3L1V, ]ç4 

•)clIch 3Ttft?zr 1 rtF°T (fr) ifi ir tfifr, , rid 

.31f4II4- OO c  41 5IT4't tjflt. I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahrnedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) jç4.Uc icb 
86 3T 

of CEA, 1944 



(iii) 31'-flcl fi4 3Tr1fT 'cLi: 11 i- l' 3cIc TFE (31t) 2001, 

¶fZfJT 6 31Tt1F 1F1f tr T'f °Pf EA-:3 t tfl c 1T iflo1I 

c*9 '1iJ  WfE1 1T1, "1I 3F1R   HIdI ,-'Ik'i 4 1T 3Thf cidINI dI4l iJ- oIl, PV 5 

ff 3 jj 5 ç Jq 1yr r 50 fli v rcF 3T1T 50 V 3i1 fr T: 

1,000/- tr,_5,000/- tf 3fJcfi 10,000/- F1t T T 4) P -lcdo1 I 

)c 1 1drdid, Id 3f41fr i2TrT T T[T 4  
I1lc-1ct ff TTt  t1ixl : Tf c1kj 1rff j1Io-fl 'tITftT 1I11t TtF f dJc1Ic1, 

ich c1 isH 11I IT tiv '5 9if 3c'iI9 -1T°T l T1T f-FT I Tr311T 

(-è 3liT) fv 3TtPr nT 5001- ç'- i llJ irfl 7ff 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac:., 5 Lac to 
50 Lac and above 50 Lac respectvelv in the lorm 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the ulace where the bench of the Tribunal situated. 
Application made for grant of stay shall he accompanied by a fee of Rs. 500/-. 

1 TTtDT 9J-iiiT 3I1TE, rnE 1tii, 1994  iw 86(1) 3d'Id Jc  

iic'?l, 1994, f1RT?[ 9(1) fl? dcl )ft11f tFTf S.T.-5 1I41 cf) 31T J''f ld 3 
 (3 c -n(id 

ffff) 3)1T nat O ' ]4 j TEI3 f ?flf  c1 1TT 341T djI 

di4I 1o1I, TI 5 ?-1T T 3TF1f FF, 5 iTg ?RV T 50 c'1N I1 dc 3T 50 fi 
31 f: 1,000/- 5,000,'- •t'- 3F1T 10,000/- l T JF f 
-ftdd lc'4i c bddlof P1)f19 P-1FT L1TiITiFOT 1 1TT 

olldl ft Jfo4i FT F IPF ii) ilir ct coiI fi urr nfctr 
1 ldlo1. c ft tlE TT tE 3141c' TT1LUT 41 TIT ¶1 I 
3rlr (-è 3) fn /g nT 500/- qV c4ij rftr fF T ch,o-fl Tt (I 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(r) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed aaainst 
(one of which sha'l be certified copy) and should be accompanied by a fees of Es. 100/-
where the amount of service tax & interest demanded & penaSty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of sen'ic tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Reistrar of the bench of nominated Public 
Sector Bank of the place where the bench of Triunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

161T 31zrr, 1994 ci bid 86 1 3tfURT31T (2) 0  (2A) i  3fdrfT   I Tr0 3Tt)1cI, .c1I 

fJ-3dlc1, 1994, rrpr 9(2) up  9(2A) dd r S.T.-7 411  iT 4) t,ni HT1 

31V1c1-d, o-chi .3r'-Hd fFt 3-ft1T 3Tklct,-I (3-Tt0iif), o-c'l.if 3i-'-I% ic' ,qkI lTfl9 31 *T ',iiThai 
doj c  (3 Ti3T11F f'1 PT) 3)T 3lldcftl d1Id fTTi 31k124 3RF1T qNcf, 

3cYl, Jc/ 1l"b, ?f 3fT)1Ldl odRtTtli1FUT ct) 31IC,o1 cJi iEfT PT lRT ~,o( ?l1Tf 31TT ) 

/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall he a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Comm:.ssioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

dlI l e-ch, a-h1 rYId TF b  /PIThh.f 3.fd11T1fZT tfffilci..tui (i) Tf 3Tt1Thfr d1lJ 

ic'-ll 1F 3T ffT?PT 1944 0TfT 351T'1 3jfT?,  T ¶cc1k.I 31Tir, 1994 41 1TU 83 

3trr lc cli') C'IIJI ff i-T çffU( 3TT d'  W ic'1% 

ch -fldi 10 ITE (10%), Hidi L' Hl ¶clh1~,d , TT HHl, ..iicl icic'i HI 

¶If?,d , ?hT dId t1n1T ' ?ff fg T UFT 3T6fiFF 5fi3T 5TP/T flT 3TTt rr 

,LlLJ  :ii 3rflXiF ; 

3r'Th, lrch  ljc4y 3fTi[3 "iffiT )1T d TF" r9 iflTit 

(B) 

(i) 

(1) JTT 11 g ? 3flcPJ lqt 

(ii) tki iii  ?f d  iyd61 TU)P1 

(iii) urr i 6 

- $ ,'W ? [T1P  (fT. 2) 3T fTiPT 2014 31TT '4 11 3i4 

lT 1fltTfT J1 3 \  31fT c) TT T PTI/ 
For an appeal to be filed before the CESTAT, under Section 351? of the Central Excise Act, 
1944 which is also made app]ica his to Service Tax under Section 83 of the Finance Act, 1994 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 



(i) 

(C) 8t1 (1'I'& 4d1TU1 3Trr: 
Revision ajp1iation to Government of India: - 

3UT cH t11TIJT 4t1Iq- Tilc-i -1iJ-ftfl t, l?T jc'-Ik lci-  3111fT 1994 4) ru 
35EE fT dct 3ifin1lf 3Rf 1-i LloTOT 31Tf 1II Ic'H1, I'7H-C1 
iiw, t't r, r '-i th, o-i , ¶?. t- 1 ibooi, fr 'i o- ti1v I / 
A revision application lies to the Under Secretary, to the Government of India, Revision 
Application unit, Ministry of Finance, Department of Revenue, 4th Floor Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-1Id-tc i?, i6i 11to1 f-fl HIc'i chl 11 ctkLcllol 3TR dI 
ifir ZIT f1 3Wt chIIo ff ftTiF 1T dj I1T dft 1.4IdI O TT, ff ff 

RI( dI Tr RgrJT RTIf fi}lr iiil rr 1114 igR -n o-1c4,1Jo1 
I/ - 

fri case of any loss of oods, where the loss 0cc ui-s in transit from a factory to a warehouse or 
to another factory or irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) RRd 4'j r  1f Ncl-c-I J-fle{ t @ 

3c  ]çc () RT k  TRS TT ft ZT T II4td t Jl4) - I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
ol on excisable material used in the manufacture ol the goods which are exported to any 
country or territory outside India. 

(iii) iT c-'1I, lccb T 1idlçllol ftT 11IIT I1Ti9 NIe1 Zff  RTI FiI o-Uei Il'l4c1 f11zi-r djj / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3ctcio1 II IdIdIo IL' PI ZT   3ffZ tTif * 
TTt dci d-{ a- cf1 31 31Tt il 31kc1-d (3Ttftr) TU 1r 311lizrr (r. 2), 

1998 ci  P 109 Ttr fRrr rr MPT i-n  q iT iic., iftr f11r iv - I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the lunance (No.2) 
Art 1998. 

3'lfT 3I1T cl Ef Adli lThf f&lT EA-8 I, iT i111 a-c'ld .3c'-IiC,o1 1c'-'b (3Tf) IJ-Iicle1'I, 

3T1di 3H f33ilI ti2Tr\do-t c 

3- 4i, tl 3T ffr, 1944 41 PRT 35-ES c-ftd IIf ]ç'-i 41 3lNd cit( q 

TR-6 c c.do1 c{  Zfl1I E1If3fl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
01: Central lxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sou'ht to be appealed against is communicated and shall be accompanied by two copies each 
01: te 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

iui 3TiT RTP Illfid 1W   cli 3T1 n11r nr u1 I 

51T 1dO1 f9i[ Licb IIT TI IT 3TTt ijf - 9t ,t"-hif 200/- f ° djdIo-i f11Zfr .jli1  34 .iil~, .do1 

hd1 R1 Ftff f  f IU.It 1000 -/ f i-jdiço  111Z1[ 1R2 I 

The reviion application shall be acconjpanied 3by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ns. 1000/ - where the amount involved is more than 
Rupees One Lac. 

3fIf - d  31Tft r Tr crtiF i-i .31Tr fri i*- r lciio-i, lc1 

rrITfIUT f ii  3Tt ZIT 11IZf cti1 ct) ticb 31iclo-i 11bi 1ic1t I / In case, if the order 

covers various numbers of order- in 0riinal, fee for each 0.1.0. should be pid in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant i ribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) o--4NIe1d1 1975, 31-I 3TT d-lc't 31Tf 311f 411 

6.50 T o-d I i'l -I dli I / - 
One copy of application or 0.1.0. a the case may be, and the order of the adiudicatin 
authority shallbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act,1975, as amended. 

(F) ld-II lc-ch, ,o- ldI 3c-4I,   31L1)c T111'JT (IR 11l) 1i-Iic1eI1, 1982 

J-flJç  c  f cfFil 1RiJ-ii l 34)t t AIIo-$  3Id 1zii iHcII i / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3sp lI)II.l 4) f ITr11Ir &IN, 31l o1clo1c1d-I TTtT1 

3tlIT 1111T www.cbec.gov.in  t ihcl I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.i 

(iv)  

(v)  

(vi)  

(D) 
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:: ORDER -IN —APPEAL:: 

1.0. BRIEF FACTS AND GROUNDS OF APPEAL:  

1.1. The subject appeal has been preferred by M/s. Gatral Construction 

Co., Gatral Krupa, Opp. Bhaveshwar Temple, M. G. Road, Porbandar - 360575 

(hereinafter referred to as "the Appellant") against the Order-In-Original No. 

9IIACISTAX/DIVI2O 16-17, dtd. 06.03.2017 (hereinafter referred to as "the 

impugned order") passed by the Assistant Commissioner (AE), Service Tax 

Division, Bhavnagar (hereinafter referred to as "the Adjudicating authority"). The 

Appellant are engaged in providing taxable services of categories "Commercial & 

Industrial Construction", "Works Contract service" etc. and they are registered with 

service tax vide Registration No. AABFG8O73CSDOOI. 

1.2. Intelligence was gathered to the effect that the Appellant were 

providing "Works contract service" as defined under the erstwhile 65(105)(zzza) of 

the Finance Act, 1994 (hereinafter referred to as "the Act") and Section 66B(54) of 

the Act during the period from 2011-12 to 2015-16. Further, it was revealed that 

even after withdrawal of exemption hitherto available to "Commercial and Industrial 

Construction service" and "Works contract service" as per clause 12(a)(c)&(f) of 

Notification No. 25/2012-ST, dtd.20.06.2012 as amended with effect from 

01.04.2015, the Appellant did not make payment of service tax on the services being 

provided by them. Hence, inquiry was initiated and statements of the partner of the 

Appellant were recorded on 27.05.2016 and 30.09.12016. 

1.3. Pursuant to the investigation, it was revealed that the Appellant had 

suppressed the value of taxable services provided by them in the ST-3 returns filed 

by them under self assessment mode during April 2011 to march, 2016, which 

resulted in short payment of service tax with intention to evade the payment of 

service tax of Rs.14,50,4241-. For this a SCN dtd.18.10.2016 was issued to the 

Appellant, asking their explanation in respect of demand of service tax of 

Rs.14,50,424/- to be demanded and recovered from them with interest and 

penalties on them under Section 77(2) and 78 of the Act. In reply, the Appellant 

submitted that generally the construction for the Government would not be taxable 

and in the instant case the services provided to Nagarpalika of Veraval Patan and 

Porbandar, which are the local authority as defined under Section 65(B)(31) of the 

Act, hence the demand is required to be dropped. Construction of Fish market and 

Vegetable market by Nagarpalika should be considered as non-commercial activity, 

which is used by the general public. The department has failed to adduce evidence 

to substantiate that the construction of Vegetable market and Fish market was 

predominantly for commercial or business or trading purpose. The Appellant relied 

upon the case law of M/s. Shapoorji Paloonji & Company Pvt. Ltd., M/s. B. G. Shirke 

Construction Technology Private Ltd. [2014 (33) STR 77 (Tn. Mumbai)] and M/s. 

Garware Nylons Ltd. [1996 (87) ELT 12 (SC)] 
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1.4. The adjudicating authority had vide 010 dtd.06.03.2017 confirmed the 

demand with findings that the construction of Police staff quarters, compound wall 

to the GSPHCL, fish market, vegetable market, office building of GWSSB etc. being 

for the commercial activity liable to service tax. The services of "Site clearance, 

Excavation and Earth work" provided to Garrison Engineer (I), Navy is liable to 

service tax under Section 66B of the Act. Moreover, the Appellant did not provide 

copy of the Invoice raised by them for providing services to Garrison Engineer (I), 

Navy. The case law relied upon by the Appellant were not applicable in the conl:ext 

of the present case of the Appellant. Accordingly, the demand of service tax of 

Rs.14,50,4241- was confirmed under Section 73(1) of the Act with interest thereon 

under Section 75 of the Act. Penalty of Rs.10,000/- was also imposed on the 

Appellant under Section 70 of the Act. Penalty of Rs.14,50,424/- was also imposed 

on the Appellant under Section 78(1) of the Act with option of reduced penalty. 

1.5. Being aggrieved by the 010 dtd.06.03.2017, the Appellant has filed 

the present appeal, mainly containing the following grounds: 

(i) The adjudicating authority had not at all dealt with the pleas made in written reply 

to the SCN, while passing the impugned order 

(ii) The findings made by the adjudicating authority were absolutely vogue and 

without considering the reply to the SCN filed by them, hence the Appellant 

reproduce the grounds raised by them in their defence reply to the SCN as grounds 

of appeal. No new grounds provided by the Appellant. 

(iii) The 010 dtd.20.03.2017 was received by the Appellant on 10.03.2017 and the 

appeal has been filed on 24.04.2017. While filing the appeal, the Appellant 

represented that they had made pre-deposit of Rs.5,00,000/- vide GAR-7 Challan 

CIN 03500021211201600018 dtd.12.11.2016 underAccounting Code 00440410. 

1.6. The Central Board of Excise and Customs had vide Notification No. 

26/2017-CEx (NT), dtd.17.10.2017 read with Board's Order No. 05/2017-ST, 

dtd.16.1 1.2017 has appointed the undersigned as appellate authority under Section 

35 of the Central Excise Act, 1944 for the purpose of passing orders in the present 

appeal. 

1.7. Accordingly, the Appellant were granted opportunity of hearing on 

01.02.2018, which was attended by Shri K. B. Babaria, Authorised representative of 

the Appellant. During hearing, he reiterated the grounds in appeal. He submitted 

that the Appellant had provided services for construction of Police Staff Quarters, 

Mamlatdar Office, Boys and Girls Government Hostel for Jawahar Navodaya 

Vidyalaya, Bridge, CC Road, Fish market and various other Government works; that 

the SCN alleged that the subject activities are covered under the taxable service i.e. 

Works Contract service under Section 65 (105)(zzzza) of the Act for the period upto 

30.06.2012 and the subject activities are not qovered under the Negative list as 

Paqe 5 of 10 
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specified under Section 66D of the Act with effect from 01.07.2012; that the CBEC 

clarified vide Circular No. V/DGST/22/AuditlMisc/1/2004, dtd.16.02.2006 that the 

Government buildings or civil construction are used for residential, office purposes 

or providing civil amenities; thus, normally the Government construction would not 

be taxable; that only if such construction is for commercial purpose like local 

government bodies getting shops constructed for letting them out, such activities 

would be commercial and builders would be liable to service tax; that in this context, 

as held by the Patna High Court in Shapoorji Paloonji & Company Pvt. Ltd. case, 

the services provided by the Appellant to the Nagarpalika of Veraval-Patan and 

Porhandar are local authority, hence the same is exempted for service tax; that it 

has been alleged in the 010 that the services provided for construction of Fish 

market, Vegetable market etc. predominantly for commercial and business or 

trading purpose, hence the Appellant is not eligible for the benefits of exemption, 

but the said allegation is based on presumption and assumptions, not supported by 

any documents, hence the demand raised in this respect should not sustain; that for 

levy of service tax on the construction services for commercial etc. purpose, the 

exemption granted earlier was withdrawn vide Notification No. 0612015-ST, 

dtd.01 .03.2015, but at the same time, the revenue has not withdrawn the Circular 

1.8. Copy of the appeal memo was provided to the Assistant 

Commissioner, Service Tax Division, Bhavnagar vide letter dd.05.05.2017 and they 

were also informed about the hearing schedule, but nothing has been received from 

them. 

2.0. FINDINGS: 

2.1. I have carefully gone through the appeal papers placed before me and 

the submissions made by the Appellant during the proceedings, which took place 

before me. I find that the Appellant has made pre-deposit of Rs.5,00,000/- vide 

GAR-7 Challan CIN 03500021211201600018 dtd.12.11.2016 under Accounting 

Code 00440410., which is more than 7.5% of the amount of service tax of 

Rs.14,50,4241- confirmed in the impugned Order. Thus, I find that there is 

substantial compliance to Section 35F of the Central Excise Act, 1944 read with 

Section 83 of the Act. Accordingly, I proceed to decide this appeal. 

2.2. Primafacie, I find that the points for determination in the present 

appeal in terms of Section 35A (4) of the Central Excise Act, 1944 read with Section 

83 of the Act, are the following: 

(a) Whether the services provided by Appellant were exempted from service 

tax? 

(b) What should be the amount of service tax demand to be confirmed? Is 

there any case for imposing penalty on the Appellant under Section 78(1) 

of the Act and what should be the quantum of such penalty? Is there any 
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case for imposing penalty on the Appellant under Section 77(2) of the Act 

and what should be quantum of such penalty? 

(c) What should be the order, which is just and proper, in the context of the 

grounds of appeal, submission made by the Appellant during hearing and 

merits of the case before me? 

2.3. As regards the point (a) and (b) above, I find from the appeal papers 

provided by the Appellant that the Appellant were holding service tax registration 

and they were also providing taxable services to their clients. It is a case of the 

department that the taxable services being provided by the Appellant were 

classifiable in the category of "Works Contract Service" as defined under the 

erstwhile Section 65(105)(zzzza) of the Act during the period from 2011-12 to 015-

16. It was alleged by the department in the SCN issued to the Appellant that they 

had not properly assessed the service tax liability and did not discharge their clue 

service tax payable by them. In this regard, in the SCN after detailed discussion on 

each of the work contract, the demand of service tax has been raised. Against this, 

the Appellant has argued that the leviability of service tax would depend primarily 

upon whether the building or civil structure is used or to be used for commerce or 

industry. The Government buildings which are providing civil amenities would not 

be taxable, as held by Patna High Court in the case of M/s. Shapoorji Paloonji & Co. 

Pvt. Ltd., where construction of academic block of lIT, Patna was disputed by the 

department, but the Patna High Court held that the Institute of lIT is of national 

importance and it was set up under an act of the Parliament, lIT Act, 196, hence 

exemption from the service tax was validated. It has been argued that Nagarpalika 

being local authority as defined in Section 65(B)(31) of the Act. Though some 

amount was being charged for usage of its facility, construction of Sports stadium 

complex was considered as non-commercial activity in the case of M/s. B. G. Shirke 

Construction Technology Pvt. Ltd. In that case construction of Fish market and 

Vegetable market also to be considered as non-commercial activity. Relying on the 

Supreme Court decision in the case of M/s. Garware Nylons Ltd., it was also argued 

by the Appellant that it is on the taxing authorities to show that the particular case 

or item in question is taxable. The Appellant had also relied upon the CBEC Circular 

No. V/DGST/22/AudifiMisc/1/2004, dtd. 16.02.2006, to substantiate their stand of 

the service provided by them being eligible for exemption. It has been argued by the 

Appellant that with effect from 01.04.2015, in the context of Notification No. 06/2015-

SI, dtd.01.03.2015, the works contract services provided by the Appellant were 

withdrawn from the exemption, but the CBEC Circular No. 

V/DGST/22/Audit/Misc/1/2004, dtd.16.02.2006 was not withdrawn; hence they were 

eligible to claim exemption. The Appellant also argued that there being no deliberate 

defiance of the provisions of the law, the penalties were not to be attracted. 
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2.4. Against this, the adjudicating authority has maintained the stand taken 

in the SCN and confirmed the demand with interest and penalties. In the appeal filed 

by the Appellant against the same, no additional grounds raised and the grounds 

submitted by them before the adjudicating authority has been reiterated. 

2.5. I have carefully gone through the Appeal papers and the submissions 

made by the Appellant and it appears from Para 3 of the SCN dtd.18.1O.2016 issued 

to the Appellant that the Appellant had provided the following services, as per the 

statement dtd.27.05.2016 of Shri Anilbhai Pratapbhai Thakkar, Partner of the 

Appellant: 

(a) Construction of Gujarat Police Staff Quarters on behalf of M/s. 

Gujarat State Police Housing Corporation Ltd. (GSPHCL) at 

Porbandar, Jamkalyanpur 

(b) GWSSB Project at Porbandar originally assigned to M/s. GKC 

Project Ltd., which was re-assigned to the Appellant. 

(c) Construction of Mamlatdar Office at Jamkalyanpur 

(d) Construction of Boys and Girls Government Hostel for Jawahar 

Navodaya Vidyalaya at Porbandar 

(e) Construction of Fish Market at Porbandar 

(f) Construction of Bridge at Amalsad Masa Road in Naysari Dist. 

(g) Construction of CC Road within the Municipality limit of Valsad. 

(h) Construction of School building at Village Ugamanabara, Tal. Jam 

Khambhaliya 

(g) Construction of Traffic Circle, Vegetable Market, Library building 

and Fire station at Veraval 

(h) Construction of Vegetable Market and Ward office building at 

Prabhas Patan. 

(I) Construction of Police Staff Quarters for SRP Group A at Gondal. 

(j) Construction of Police Station and Staff Quarters at Virpur 

(k) Construction of Mahila Police Station at Gondal 

(I) Work for providing Parade Ground at Naval Base, Porbandar 

(m) Construction of Library building at Jamjodhpur 

(n) Work for rehabilitation, renovation and redevelopment of Rana 

Sartanji no choro at Porbandar 
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(o) RCC foundation for transformer at Valsad 

(p) Construction of Police station at Kutiyana 

(q) Construction of Police staff quarters at Jamnagar 36 & 24 Units 

(r) Construction of S.P. Office at Porbandar 

(s) Construction of overhead tank at Subhash Nagar, Dilip Ground, 

Porbandar allotted by GWSSB, Porbandar to M/s. Tapi 

Prestressed Products Ltd., from whom this work was taken under 

sub-contracting. 

(t) Construction of water tank at three villages of Porbandar Dist. 

(u) Providing to supply water pipeline at various houses in Village 

Derodar. 

(v) Construction of compound wall at Police HQ and Chhaya Chowkey 

at Porbandar. 

(w) Construction of office building for GWSSB at Kutiyana 

2.6. It also appears prima facie from the facts of the case that the Appellant 

had not provided the services of "Construction of commercial and/or residential 

buildings service" but they had acted under the "Work contract service" as defined 

vide Section 65(1 05)(zzzza) of the Act. Primafacie the fact relating to providing of 

"work contract service" by the Appellant is not being denied by the Appellant. The 

Appellant have only argument with them is that the services provided by them were 

being of the non-commercial purpose and for developing the public amenities, l:he 

same should be considered for exemption from the service tax. In this context, each 

of the aforesaid services (a) to (w) are required to be examined by the Adjudicating 

authority in the context of the relevant work order/contract. However, there appears 

no such attempt to cover all the aforesaid services within the purview of adjudication, 

but some major services have been selected for this purpose. The impugned order 

passed by the Adjudicating authority is not speaking categorically about other 

services, which were not taken for examination during adjudication. The Appellant 

has also mentioned in their submission specifically that before confirming the 

demand, the Adjudicating authority has not come to the conclusion on the basis of 

the substantiating evidences and merely issued cryptic order, hence they were 

compelled to reiterate the same grounds, which they had raised before the 

Adjudicating authority. At this stage, it is difficult while enforcing appellate jurisdiction 

to check each and every facts of each of the contract/work order. Hence, I am of the 

opinion that at this stage, it would be proper that without expressing any opinion on 

the eligibility of the Appellant to avail exemption from the service tax as well as on 

the legal validity of imposition of penalties on the Appellant under Section 77 and 78 
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of the Act, the appeal of the Appellant is disposed of by setting aside the impugned 

order and the matter is redirected to the Adjudicating authority to decide the matter 

afresh on merits of each of the services after following the principles of natural 

justice. I pass my order accordingly and also directing the Appellant to submit their 

written submission providing their explanation in respect of each of the aforesaid 

services mentioned as (a) to (w) above, before the Adjudicating authority along with 

any other evidence, if they intend to submit in support of their written submission. 

The Appellant is further directed to submit their written submission within one month 

from the date of receipt of this order, so as to enable the Adjudicating authority to 

decide all the aspects involved in the matter on merits at the earliest and provide 

reasoned and speaking order as an outcome thereof. Since the matter is being 

remanded back, the points (a) and (b) are determined as discussed above. 

2.7. As regards point (c), I dispose the appeal by way of allowing the 

appeal filed by the Appellant by way of remand in above terms. 

TTT, 
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F. No. V2/103/BVR/2017 

y  R.P.A.D.  

To, 

MIs. Gatral Construction Co. 

"Gatral Krupa", 

Opp. Bhavesvar Temple, 

Opp. Plot Chowkey, M. G. Road, 
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(E-mail: qcc-pbrvahoo.in) 

Copy to:- 

MIs. K. B. Babaria, 

Retd. Superintendent of Central 

Excise and Customs and 

Consultant, 

E3havnagar. 

(P. A. Vasave) 
Commissioner (Appeals)l 

Commissioner 
CGST & Central Excise, 

Kutch (Gandhidham) 

Date:18.06.2018 

Copy to: 

1. The Chief Commissioner, CGST & C. Ex., Ahmedabad Zone, Ahmedabad. 

2. The Commissioner, CGST & C. Ex., Bhavnagar. 

3. The Additional Commissioner, CGST & C. Ex. (System), Bhavnagar 

4. Assistant Commissioner CGST & C. Ex., Junagadh Division, Junagadh. 

...,-Guard file. 
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