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\9sI /Ro (oi.T.) :iii ?li.o.Ro?b   ft 31TfF[ 31Tt r. 

)/O9-1 1~ii .?LR°?l 31irnTr t tT. E1I1T ,3ITrT, ZT 1[   c1 1 

3c-th, ht-C (TrthWT), f[ 311l1RT SS'd  I1TT C, /lti• 3c'-lld, e4 3T11?JfT 

c  frff  ;. 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T .311T 31IQIci-d/ '11 -d 31k.cfd/ .34KIctdf I 31I-lctd, FT c- liC, 1c'h/ , 1c1Iqi4., (I1c4, / ,'1W- o1dk 

T11R7 Ica1dH c,cll.tl 3tTlT il RT 3T[ f)1f: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

& T Itd-1 IdI /Narne & Address of the Appellants & Respondent :- 

MIs Gujarat Energy Transmission Corpo. Ltd. Construction Division Near 

Honest Hotel, Abad Rajkot Highway, Limbdi -363 421 Dist Surendranagar 

3f(3f) f I -o1i T'1 c1 cfI / 

&it   iccir ii 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
n the following way. 

'-II-H ).-cf tZt .3ç4Ic 1I l iHcb  3fttlIR 1T1TffPW 3i r1 3P4[, -ç 

31t 1944 4 I.1TU 335B 3iidid ti't fcd 31[, 1994 41 iTU 

d1  3ITI1 1 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

d)cUI çjcio-j t4't TPR1 IIT ioj.Ll 5c'U1 1c' I'1& 31)c1 

J4cU  cgl 1l'r o, cIN' r 2. .3T1't
.- 

The special bench of Customs, Excise & Service 'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3L( -d '-1FIt.'3  1(a) if 'tc1IL dIL 3 Tf ) 3fJ)ff 1T'1 31'1 'lIlJ1I 1c1i, i1 jclIC, 1ccb 

ilcflcbt   (j-) ir 4ff fi 1chI, , c del, J1IC4'1 1[ 3fE1T1 

31J1C,IflC,- oo?E, l nt tiii.t 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahrnedabad-380016 in case of appeals other than as 
mentioned in para- 1 (a) above 
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(i) 

c'-1I, 1ccl, 

863iT 

of QEA, 1944 



(iii) 3-Llc).i4 c-NII iU 1J-f 3-PI'[ff l.1-dd Efff 11I.! 'a-ç leb (3T1) k4oHtc1e1I, 2001 
f 6 3Tf 1gii- Ei-3   1zrf lTlT [f1r 

cJ icj, HT '1I c'- 1 1FF cf  5{fT1 ,'fi..jj iI1 i1TT 31T c'ldlVU dkfl 1d-ic1I, tlV 5 
TI ZIT 3I1 cbd-1, 5 elksl 11  'f-fl 50 ai PiV ci4' 3fTT 50 1T1I1 .b'- 3ffi sh1t: 

1,000/- q,_5,000/- T1t .3T.1xli 10.000/- ytff çç -j 
] ç,-c4 1T 1dIdkl, 1Id 3fl114 tT T f1T lik 'ch I'l-c.k ojldl El fS 1'1 

1IC1lo1cb C,clkl 3Th'1 iti[ t   PRT 51TT1 PTf1T tj?J 51 
6i cf 3-1 fII T if i i4 3TtT TPTfTUT  lI  1QTI 3WT 
(-è 31i) 3R-  s P 500/- P1 T1 l 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should he accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/pena1ty/refund is upto 5 Lac:., 5 Lac to 
50 Lac and above 50 Lac respecbvelv in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank ol tiie place where the bench of the Tribunal i; situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

ll 311, iFE 3ftflif, 1994. r 1iU 86(1) 3Tdld 

fic1l, 1994, 9(1) S.T.-5 tik 8f 3ff ff 3Tfli 

3   (3 c)   d-fl)O)ç  

TfV) 3 cfd- td1 0 t1 i 1Icb  c {1T ,€Ij1 d-fldj 31 çdjfl 

dJI j1o1I, (T 5 llTff ff1 Mili dJ-. 5 PftE &  ff1 50 c'lkil rich aRTT 50 iii 

3Tff1iR chd-lf: 1,000/- 5,000'- lr'l-  3TffeiT 10,000/- .bLl,/1 iti 1iftr iim-  fc'-'l c)  ff 

-1c1dc-1 cfI 51jft[ ]cch c TTffPf gf4 3T'f ffZITffEf5TT{ c ILlch4l'l-ctk 5 
f '4Itich 5 EE Tf1 Tt l3s'Td P5 4- ZlT '1lo1l 'EITtT I 

1'R T 1dld lal, cf  311 i1I i  it1T 511V 31T flsr1lr '-fltz Tf5tIJT 41 lkiiT fIr 

1T1 3TlT (-è 3f) fiv 3nr- rRr 500/- v riti r ch.c1l ldu 1 

The appeal under sub section (Ii of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, and Shall he accompanied by a copy of the order appealed against 
(one of which sha'l be certified copvl arid should be accompanied by a fees of Es. 1000/-
where the amount of service tax 8; ibterest demanded & penalty levied ot Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & tnterest demanded & penalty levied is more 
than five lakhs hut not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of tEe Assistant Reistrar of the bench of nominated Public 
Sector Bank of the place where the bench of Triunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 3l1riT, 1994 1 Urn 86 r 3ff-f.ilijjlt (2)  (2A) 31d C,  c() Tf 3Tc'1, djch 

ctic, 1994, 5 Rtff 9(2) tt 912A) i911ff 111ftIf ffP[ S.T.-7 lI d0 U. 31i 

31Icl-c1, c-I thc'-flcl fF5 3-Ibm 3foct (31'flR), 5lT 3r'-IIC, bcch kI tllftl 3ffI 4) f 

1c1d01 ch (3P1f t.c* A1 J1kld O) tilV) 3fr1 31RIclx1 d1kl Ich 31k.cid 31iff 3t.jc1d, 

oçl'LI ic1Ie, TI/ 1clIch.(, 'f 31t1rt'1ff o- I.t!TfchUI '*1 3ThlRiT  Ib~I 1 frb ?,af Tif 311T cl 

do rI / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 199-, shall be 
filed in For ST.7 as prescribed wider Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii)
, 3r'1Id 1t QI icjT545  3Tt11I?Rf ')I(3cf)fUI  (T.z) ff) 3Tt1cl'l ,i-Hà1c i1f 

3c'-41' ll 3TfffftzPT 1944 i4' I-1'VIT 35t1t15 F 3-lffiid, cf )cd'lil 311ff, 1994 c)  -lT{1 83 5 

31 Ich i'f clldl c  dI , : 311PT r 

le/T ch. PT 10 IfF (10%), cvlti T1T 

f11I?,ci , F TiTl91T 1I5ffT eli'.!, RRT Ph  tik 

3c4ld llc'-ch ffff ff  

(i) .ITT 11 t s 3TI9[ 11-E 

(ii) 9i9 ZEiIT 4) f ldd I11 

(iii) oj 5PTF 6 3fT ~  y 

- ff1 I1 ft 11 tITIT t  tlThffrTl5c0p (ff. 2) 3-ffrfrZ1iT 2014 3fflT '.l f.ffl 31L0c 

l01 7 fxflTthrT F1 d  3TI/t U 3Tt0f ch'I ll 01 ff'f Iti'1I / 

For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax. under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided furtl-ier that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 

fffiT 31'1'lc'1101 'll1chl 31t11f tfTl i{ffff 3cYlc, 

i  3P1T ¶m1,ri , 1T 

I 5 3TiRT fr Tt 31fr r 



(i) 

(C) TT 14.qk s 19UT 3TT: 
Revision anp1iation to Government of India: 

3TlT TDT B1cbI 1 -OI1M[ J-fld-1c , tT 3c'1Ic, ]e4 1994 f 1R1 

35EE 31l1F 31 1RT RTcbk, WF1aTUT 31T1 Icci -14Ie1, Il'-1 

1ir, i'tr mr rtr   ¶r-i füQi, ctl fzrr u-u ifvt ,i 

A revision application 1is to the Under Secretary, to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-I 10001, under Section 35EE of the CEA 1914 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

°1H"1 J1Ici U, 11t 4Io-1 ¶FII T{ c  11t chftSJIol 3lZ d16 'kdIJ-lo1 

1ftIT Zff f -'l ctRI Zff t.ct) dft 1 'JI '-lI.(dW-1o1 'tir, ZT f 
5N. d f r:FuI 1:lFr  ZIT d f -He ocl,k1 

lIlc lI 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) FRçI ff   i   t l41 citr) d-flç1 t ,JI 

3c ie-ch () i R1 , 311 1Tf iI    lT jicj 41 d4 I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
01: on excisable material used ifl the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) i .ç'- FtT fT Hftd F o4IR Zff H1 f  lld fiZIT dk1I I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

3c'-n, 3ct41c,ol fv zt zp'f 

dd o-  4 3Th 3fff il 3fklcId (31) TT 1T 3Tf1TT ( 2), 

1998 41 tIRT 109 TT f1RTIF c  d! 3TT I4I  tf IT tnr fr V 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules macic there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3ITT 4; t 1I4I cir 1{i EA-8 ft f 3c'lIc,°1 lc4) (3Ttfrr) I -n, 
2001, f1d-i 9 3TtlT )Il1~,'c , r 3Tr 11uI 3 oI 31lf c 1Tt iifv I 

3ctd 3TlEf T2f dcj 3lTT 3Ttf 31Tt c  iI 4j e4do.1 41 5T1 iIT1f I ITT 't 

31IC 1I 3lrfr, 1944 4r tTRT 35-EE d -1 ¶fUT1tlf fch c 1Ic,I.Id11 .liiZ[ rt'k tT 

TR-6 .-le1do1 T IT1 rl1iVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central bxcise (Appeals) Rules, 2001 withm 3 months from the date on which the order 
sought to be appealed against is commumcated and shall be accompanied by two copies each 
o.[ the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

qTuT 3BT WT [FF 4d c) jT4l tiT I 
T .1co-1 F1 1b 1IIT it1 ZTT 3TFf d1 iIt II 200/- T ic1  1ZIT iIt. 3T iI~ cldoj 

FT Vct cI'is EF 1000 -/ il TTT ¶Zff iW I 

The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Pupees One Lac. 

(D) iTf   31lf f -ic'1 3TTft iFT ITf ift 1EF 11If 31Tf fP 1cf' iFf dIdIo1, ,tJcFd 

uo-u ri'I  rr i4) iI  l rr ' fv ziifr il 

U1UI cf)  3-fc'ff ZIT fZ[ 1l cbl bi 3-IIO1 1I1T .'1IdI I / In case, if the order 
covers various numbers of order- in Qri'inal, fee for each 0.1.0. should be aaid in the 
aforesaid manner, not withstandm the fac that the one appeal to the Appellant I ribunal or 
the one application to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

1975, -1 3iT J-je1 31[ 31Tf 

cIfI.  qT ttIir 6.50 cbl ol.lIei-1 cb ITTt 1II TVI / 
One copy of application or 0.1.0. ai the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act, 1975, as amended. 

fli .3cIC II ic fEITiFf 3T.))c ITPTffIF1°T (1R     1982 

3T 11Tf -fld-ç   cf IIT1t fP1 r 3T t lo1 31Ic4d ¶T 1Id! 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

35ir 31Llc?N l.I1Il t rc?rit   1-i 3fl alcIlolçld-I TI1T?t 

3[T4t 11RT aT www.cbec.gov.in  cli) / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant niay reler to the Departmental website www.cbec.g0v.in  

(iv)  

(v)  

(vi)  

(E)  

(F)  

(G)  
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:: ORDER-IN-APPEAL:: 

M/s Gujarat Energy Transmission Corporation Ltd., Construction Division Office, 

220 KV Substation Compound, N.H. No. 8-A, Limbdi- 363421, Surendranagar, Gujarat 

(hereinafter referred to as the 'appellant') have filed this appeal against 010 No. 

99/AC/STAX/DIV/2016-17 dated 17.03.2017 (hereinafter referred to as impugned 

Order) of the Assistant Commissioner of Service Tax Division, Bhavnagar (hereinafter 

referred to as 'lower adjudicating authority'). 

2. The briefly stated facts of the case are that the appellant had provided various 

Services viz, erection work order, consisting of eight sub orders for electrical substation 

and transmission lines on behalf of M/s. Sardar Sarovar Narmada Nigam Limited 

(SSNNL), for the purpose of operating pumping station nearby water canal for ease of 

flow of water from Narmada Canal. The appellant had received payment in 

installments from July-2002 to March-2009 and the entire work was completed from 

Decernber-2007 to 0ctober-2009 (24.10.2009). The appellant had voluntarily paid the 

service tax Rs. 55,14,920/- with interest Rs.55,95,4721- thus totaling to Rs. 

1,11,10,392/-on 31.03.2014 after finalization of the bills. After payment of the above 

Service Tax, it came to the knowledge of the appellant that there was some 

typographical error in the calculation and payment of Service Tax, therefore they filed a 

refund application for Rs.46,27,073/- with the lower authority on 27.03.2015 for the 

service tax paid in excess by them. During the course of refund proceedings, the 

appellant was requested to provide supporting documents I evidence to ascertain I 

assess their service tax liability, and the same was provided by the appellant vide their 

letters dated 15.07.2015 and 28.07.2015 alongwith various documents. The appellant 

had considered the date of completion of the different sub projects (sub divided by 

them for their convenience) as a base for calculation of interest on the tax paid by them 

belatedly. The respondent department considered the date from which interest liability 

arose as 5th  of the month immediately following the calendar month in which the 

payments were received towards the value of taxable service by the appellant and not 

the date of completion of project taken by the appellant and issued Show Cause Notice 

dated 28.01.2016 for recovery of interest Rs.13,00,967/- and proposing imposition of 

penalty under Section 76 & 77 of the Finance Act, 1994. 

3. The Show Cause Notice dated 28.01 .2016 was adjudicated vide the impugned 

order by the lower adjudicating authority. The lower adjudicating authority confirmed 

demand of Interest of Rs.13,00,967/- under Section 75 of the Finance Act, 1994 and 

imposed Penalties of Rs.27,57,460/- & Rs.1 ,000/- upon the appellant under Section 76 

& 77 of the Finance Act, 1994 respectively on the grounds that : the appellant had 

calculated their interest payable at their own and considered the date of completion of 

the project as the base for arriving at the amount of interest payable; that as per Rule 6 

of Service Tax Rules, 1994 as amended vide Notification No. 7/2005 dated 01.03.2005, 

the service tax was required to be paid by the 5th  of the month immediately following 

the calendar month in which the payments were received towards the value of taxable 

services; the appellant was liable to pay service tax on the advance payments received 

towards the value of taxable service upto 31.03.2011 (i.e. till the POT Rules, 2011 

came into effect); that the appellant had wrongly calculated the interest liability; that the 

interest liability of the appellant was worked out to be Rs.68,96,439/- against their 

payment of Rs.55,95,472/- hence the short paid interest is required to be recovered 

from the appellant under Section 75 of the Finance Act, 1994; that the appellant's plea 

that they were not liable to pay Service Tax for the works provided by them citing the 

Notification No. 45/2010 dated 20.07.2010 does not hold ground since it is settled 

position of law, that any service tax collected will have to be deposited to the Central 

Government exchequer; that it can not be b4
elieved that the appellant was not aware of 
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Notification no. 45/2010 cited by them at the time of payment; that the appellant could 

have sought consulted the department for any clarification; that it is settled position of 

law that interest is levied at applicable rates on any delayed payments of duty and 

relied on Apex Court's decision in Pratibha Processors Vs. UOI reported at 19913(88) 

ELT 12 SC; that the appellant failed to pay due tax at material time and by paying the 

tax without paying consequent interest hence liable to be penalized for failure to pay 

due tax at material time under Section 76; that the appellant did not paid Service Tax 

and the short paid interest and the revenue loss is still continuing therefore there is no 

applicability of Section 73(3) in the instant case; the appellant failed to obtain the 

Service Tax registration within the required time and as such, had made liable them for 

penal action under the provisions of Section 77 of the Finance Act, 1994. 

4. Being aggrieved by the impugned order, the appellant preferred the present 

appeal on the grounds that: 

(i) the impugned order is bad in law and beyond facts. 

(ii) that the appellant had received total Rs. 1,35,10,84,946/- as advance during 2002 

to 2009 period in different installment; out of total advance, Rs.18,00,00,000/•- was 

received prior to 13.05.2005; that the lower authority has erred in law and on facts 

has raised demand of short paid interest amounting to Rs.13,00,967/-, which had 

arisen due to calculating interest liability for delayed payment of service tax w.e.f. 

13.05.2005 (date from which service tax was required to be paid on advance 

payment also as before that date service tax was not payable on advance 

receipts) on advance portion amount which was received prior to 13.05.2005 

instead of date of completion of provision of service date even though advance 

payment amount was received prior to 13.05.2005 and notification is not 

applicable for advance amount received prior to 13.05.2005. 

(iii) that no service tax was payable on such services as said service was exempted 

from payment of tax during the entire tenure from date of receipt of advance to 

date of completion of project (year 2002 to year 2009) vide notification 45/2010; 

that the appellant has already file to refund application separately, one for refund 

of excess payment and second for refund of original amount of service tax as no 

service tax was payable due to exemption nature of service vide notification no. 

45/2010; that as it may while finalizing the bills of SSNNL, the matter was 

considered as general and regular bills of erection, commissioning etc. and 

service tax was charged and paid; that it was only after making payment, while 

considering the period for which payment of service tax was made, which was 

exempted and no service tax was payable by the company; that no service tax 

was payable by the appellant on service of erection work of electrical substation 

and transmission lines related to transmission of electricity to SSNNL related to 

which short interest payment notice was raised; that in absence of applicability of 

service tax, there is no question of charging interest on delayed payment or 

penalty for no! short payment of service tax. 

(iv) that they filed return for Oct 2013 to March 2014 on 25.04.2014; that eighteen 

months time limit for issuance of SCN expired on 25.10.2015; that the SCN dated 

28.01 .2016 was time barred as the same was issued beyond eighteen months as 

prescribed in Section 73(1) of the Finance Act, 1994 on hence not sustainable in 

law. 
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(v) that the appellant had suomoto paid Service Tax with interest and claimed benefit 

of Section 73(3) hence no penalty u/s 76 is imposable. 

(vi) that penalty u/s 77(1)(a) imposed upon them for failure to obtain service tax 

registration. The GETCO was recognized by the government board during 2005-

06 and there was some delay in transfer of business to concerned offices from 

erstwhile GEB, thus there was delay in obtaining service tax registration; that 

applicability of service tax on transmission related services was not clear during 

1:he period upto year 2010; that the lower authority has wrongly raised penalty for 

delay in registration and is not substantial in law and shall be dropped. 

(vii) 1:hat the appellant have explained in details the reasons/ justification for delay for 

payment of service tax; that being the government public undertaking company, 

there could be no intention of tax evasion; that in view of the above no penalty 

should be imposed upon them. 

5. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) dated 

17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant 

appeal has been taken on hand for passing Order-In-Appeal. 

6. Personal Hearing in the matter was granted and held on 25.04.2018. Shri 

Dinesh C. Bagthariya, Authorized representative and Shri Sharvesh Tripathi, Account 

Officer of appellant appeared and reiterated the submission already made in the case 

and also submitted additional submission at the time of personal hearing, which has 

been taken on record. 

7. I find that in case of instant appeal, the impugned order was received by the 

appellant on 22.03.2017 and date of filing of appeal is 18.05.2017. Hence, the appeal 

has been filed within the stipulated time period and there is no delay in filing the appeal. 

Since, appellant have pre-deposited Rs.2,06,900/- vide challans No. 00286 dated 

19.052015 hence condition of pre-deposit is also fulfilled, therfore, I proceed to decide 

the Appeal. 

8. I have carefully gone through the records placed before me, appeal 

memorandum and the various submission made orally as well as in writing during the 

personal hearing. I proceed to decide the appeals on merits. The issue to be decided 

is whether the appellant is liable to pay interest and penalty as imposed by the lower 

authority for the services provided by them for the advances received by them and 

services provided & work completed by them for the period July-2002 to March-2009 

and December-2007 to October-2009 respectively. 

9. On going through the impugned order, I find that the chronology of the events in 

the instant case is strange. The appellant had received advance from their service 

receiver for the period July-2002 to March-2009, the work was completed in the phased 

manner during the period December-2007 to October-2009, Service Tax was paid on 

31.03.2014, thus, for a long period of July-2002 to March-2014 no service tax was paid 

by the appellant. I find that during the said period, there were various amendments, 

which were carried out in the Finance Act in respect of services provided for erection of 

electrical substation and transmission line work. 
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10. The main ground of appellant is that the Services provided by them were 

exempted or on which service tax was not payable at that material time or subsequent 

period. In this regard, I find that the appellant has mentioned at sub-para 1.2(1.0) of 

Para-1 of their Grounds of Appeal "Annexure-A" that 'while finalizing the bills of 

SSNNL, the matter was considered as general and regular bills of erection, 

commissioning etc. and service tax was charged and paid'. Thus, it is clear that the 

appellant has already charged and collected the Service tax from their service receiver 

and then paid the same to the exchequer though belatedly but paid only after charging 

and collecting the same. 

11. I find that the decision of Hon'ble High Court of Bombay in the case of 
WESTERN COALFIELDS LTD. V/s CESTAT, NEW DELHI 2013 (288) E.L.T. 203 
(Bom.) is squarely applicable in the instant case. Para-8 & 9 of the order are 
reproduced below:- 

"8. After hearing respective counsel and after perusal of records, we find that burden 

was upon the appellant to rebut presumption under Section 12B. When Section 11B(1) is 

read along with Section 12B, it is apparent that the Parliament has acted upon the 

normal course followed in all commercial transactions and, therefore, there is a 

presumption that expenditure incurred by persons like appellants, has been recovered by 

them while selling their product. Because of this normal business practice, not passing 

burden of taxes to consumer is an exception & therefore, Section JJB(1) requires person 

claiming refund to produce along with his application for refund, documentary or other 

evidence showing that incidence of such duty had not been passed by him to any other 

person. Here, the findings concurrently reached show that the appellant did not submit 

any such documentary or other material, hence the application under Section JJB(1) 

itself was not complete. 

9. The judgment of Karnataka High Court in the case of C.C.E., Bangalore-JI v. 

Karnataka State Agro Corn. Products Ltd., (supra) shows that in para 6 ofjudgment of 

Hon 'ble 9 Judges of the Hon 'ble Apex Court in the matter of Mafatlal Industries Limited 

v. Union of India & Ors. reported at 1997 (5) SCC 536 = 1997 (89) E.L.T 247 (S.C.), 

has been looked into and a finding has been recorded that there cannot be any unjust 

enrichment by State Government. The said objection of department was, therefore, not 

accepted. The facts there show that food products manufactured by assessee were 

supplied to various departments of Government and while clearing those articles, 

assessee raised invoice and collected excise duty for making it over to Central 

Government. Thereafter it was found that the assessee was not liable to pay Central 

Excise duty. It then sought refund and the refund claimed was rejected. Appeal against it 

was also rejected and CEGA T, Chennai, then allowed further appeal of the assessee. 

After that appeal was allowed, the Assistant Commissioner examined the issue and 

rejected refund on the ground of unjust enrichment. Then again appeal reached Tribunal, 

which ordered refund. This order of refund was questioned before the High Court. Thus, 

entitlement to refund had already crystallized and thereafter the refund was being refused 

on the ground of unjust enrichment. It is, therefore, clear that view taken is in peculiar 

facts. The perusal ofjudgment of the Hon 'ble Apex Court delivered later in the case of 

State of Maharashtra v. Swanstone Multiplex Cinema Private Limited, reported at (2009) 

8 SCC 235, clearly shows the law that neither tax levier (State) nor tax collector is 

entitled to retain such duty. The above judgment of Karnataka High Court, therefore, has 
no application in present facts. The principle of unjust enrichment is therefore relevant 

here & needs to be applied." 

12. Thus, from the above, it is clear that 'Not passing of burden of taxes' to consumer 

is an exception. I find that in the instant case, the appellant have themselves informed 

that the Service tax was charged and collected by them. It is also affirmed in the above 

order that Neither tax levier (State) nor tax collector is entitled to retain such duty. 
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13. I find that the appellant had collected and paid the service tax belated, though 

not required at that material time. Since, the Service Tax has already been collected 

by the appellant, Section (73A) stipulates that any amount collected as Service Tax is 

to be paid to the Government forthwith. 

14. Further the appellant relied heavily on Notification 45/2010 dated 20.07.2010. 

Appellant's main contention is that they are not liable to pay service tax in view of the 

above notification. Text of the Notification 45/2010 dated 20.07.2010 is reproduced 

below:- 

New Delhi, the 20 July, 2010 

Notification No. 45/ 2010-Service Tax 

G.S.R. (E).- Whereas, the Central Government is satisfied that a practice was generally 
prevalent regarding levy of service tax (including non-levy thereof), under section 66 of the 
Finance Act, 1994 (32 of 1994) (hereinafter referred to as 'the Finance Act'), on all taxable 

services relating to transmission and distribution of electricity provided by a person (hereinafter 

called 'the service provider') to any other person (hereinafter called 'the service receiver'), and that 

all such services were liable to service tax under the said Finance Act, which were not being 
levied according to the said practice during the period up to 26tI  day of February, 2010 for all 
taxable services relating to transmission of electricity, and the period up to 2 1st  day of June, 2010 
for all taxable services relating to distribution of electricity; 

Now, therefore, in exercise of the powers conferred by section 1 1C of the Central Excise Act, 

1944 (1 of 1944), read with section 83 of the said Finance Act, the Central Government hereby 

directs that the service tax payable on said taxable services relating to transmission and 

distribution of electricity provided by the service provider to the service receiver, which was not 

being levied in accordance with the said practice, shall not be required to be paid in respect of the 

said taxable services relating to transmission and distribution of electricity during the aforesaid 
period. 

[F. No. 356/13/2010 - TRU] 

I find that the Notification 45/2010 has been issued on 20.07.2010 and as the 

services related to transmission and distribution & transmission of electricity, which 

were not being leviable according to the practice upto the period mentioned in the 

notification were not required to be paid. In the instant case, the appellant has collected 

the service tax from their service recipient for the period mentioned in the above 

Notification and deposited with the government on 31.03.2014. I find it appropriate that 

appellant can not withheld the service tax collected with themselves. 

15. I find that the services provided and amount collected by the appellant for the 

same upto October-2009 and Service Tax was paid by them on 31.03.2014. I find that 

return for Oct 2013 to March 2014 were filed on 25.04.2014 and the Show Cause Notice 

was issued on 28.01 .2016, thus the SCN was issued beyond even extended period of 

limitation. I also find that the Show Cause Notice could not have been issued after 

issuance of Notification No. 45/2010 dated 20.07.2010 as the period for which 

exemption is granted in the Notification is applicable in the instant case. 

16. I hold that the demand of interest confirmed vide the impugned order 

inappropriate as service tax demand prior to the dates mentioned in Notification No. 

45/20 10 can not be made, hence interest. 

17. Regarding Penalty under Section 76 of the Finance Act, 1994, I hold that the 

demand of Service tax or interest thereof is inappropriate as discussed in foregoing 

paras, hence no penalty is imposable in the instant case. 

18. Regarding penalty under Section 77 of the Finance Act, 1994 for not obtaining 

service tax registration at the material time, the appellant is Government Undertaking 

Company, therefore, I find that the explanation submitted by the appellant that their 

Company was formed but not recognized by the government board hence there was 
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delay in obtaining service tax registration is acceptable. I hold that no penalty is required 

to be imposed on appellant under Section 77 of the Finance Act, 1994. 

19. In view of the above, I hold that the impugned order issued by the lower authority 

is not tenable in law and is required to be quashed. I allow the appeal filed by the 

appellant. 

20. The appeal is disposed of in the above terms. 

(P. A. Vasave) 
Commissioner (Appeals) I 

Commissioner 
CGST &Central Excise, 

Kutch (Gandhidham) 
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By R.P.A.D. 

To, 
M/s. Gujarat Energy Transmission Corporation Ltd., 

Construction Division Office, 
220 KV Substation Compound, 
N.H. No. 8-A, Limbadi, 
Surendranagar-363421. 

Copy to: 

1) The Principal Chief Commissioner, CGST &Central Excise, Ahmedabad. 

2) The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 

3) The Dy. IAsst. Commissioner (Sys.), H.Q., Bhavnagar—for uploading on website. 

Guard File. 

Page 9 of 9 


