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3tcjI -NI RE,/RoN9-iF.5.L (ii.t.) 1TITEF 'b.t°.R°?t9 flTif 'l * 3Ttf11N 3T1f T. 

o1IcO .?l.7°9 11Tt f t't. . [Ti zr f 1[ [ 

noç,R 3c-4ic, 't  (ETii.)'riTlTI), ct'1 liRTT li IIZf 3cL4Ic, lr-b 3T11fEI[ 

1S c TT 31dTlT 1 3TE ki io-d 31T1 tnftr .31 31f 

Icbl jc-ç  fI1T ETEIT . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidharn), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31 3V,ctd/ 1'i4-d 31N'd/ 3lTrcif \HI.UcI1 3fiRT, FPT c'-lI, l-r4i/ lI'(, '1llci'k. / jiI,Ho1dI4. 

I fr1TI/ c1d TT d dT1 f 3TT1 1td: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

9 3ieid &  chi 11TI 1  -ldI /Name & Address of the Appellants & Respondent :- 

M/s Shiv Shakti Finance, Near Doctor House, Opp. Milan Cinema 

Surendranagar - 363 002, 

$1 3Tr(3Tt'l7r) Iff c;ffl.i:i ei.i.V 34l'1-d ',lI1ichI  / cit ur 

31t1lR ,kH. ch Hchc1I 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

tIT fFEF ,açQ4 5cIIC, 1iF Fl1f 3TEtPT Z1P1Tf1EFUr 1F ci) 3TE1, IT  3cYl 

3rfl1r 1944 4t TT35B 3ido7T  f/lFlr 31Tr, 1994 41 Rf 86 3lT 

 'yI  4) T 1 U 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) $cui  t imiF1-i :Fltfl-  siii/t Tiirr -'i ii le.ch IT  314)e1k 

rrfr  ti d   ; 2, 3lT   F cl IT I! 
The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 1i.c-m.c, 1(a) c1I( IL 3l'-)iciTh iF 3-TFflT N1 D1I 3Tt)t 111T lcch, iFZ[ 3r1IIC, ]'4 (l 

3P-fle ffEITfi1EFUT (f) Eiif I>cI, , lcl cR4, icl T[ 3T1Td1 

31- oo ch'l 4) uii TdT / - 

To the West regional bench of CUScorns, Excise &. Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Ehaumali Bhawa.n, Asarwa Ahrneclabacl-380016 in case of appeals other than as 
mentioned in para- 1(a) above 



(iii) 314'Iek Z1TPTfFfTtT FiPT 3T1i fidd 45Tf )V fc'-li li- (3{tf) lliicic1, 2001, 

ftZf[ 6 3ft[ff d f EA-3 ct1 {E   ¶lT jfloI 'ElTtV I 

cf,d- Jci %l jj 3çfi, 4 fli1 ifl,j 4 -fld  3 çdJjfi  dNl loil, 't'i 5 

IT rr 3Wt J-1, 5 ITZI1  T 50 ff1ll  if 3-fTT 50 IIT1I[ lv r 3fF l bJ1T: 

1,000/- t1t,_5,000/- tPll 3fTT 10,000/- 1 Ur 'jl'J-H lb c) 1,41 ç do cTh 1*11tf 

r kilo1, -lld 3{tlZT o4ll1ii1PPiT 4 JflT lcti olll-1 -f 

,clkl T5ff bd 5l -t-c c1kl fT II1l 1T1Z I F1Th[ TtF EF dIdlol, 

3H lIl ITf PTfV i rfi ic 4 NI I -PTr 311t 

(1-?. 31"i) f 3f- lTQf 500/- cj 'jld-Il oil Tt li 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/ - Rs.5U00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lao to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated putdic sector bank of the place where the bncli of any 
nominated public sector bank of the niace where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3icfl4 Pifl1r tT 3TT, )Rf 1994 c-'l tITU 86(1) 3l 

¶ic''l, 1994, ¶i -I  9(1) dcf 1fTl(cl WT ST.-5 [ tll( 4'i 51T 4,d11 i 3I 

¶f 3fif ¶ 3f f TZ'l T TTiIF ff do-j  (3 1i Hlci 

IO Tfv) 31 oi f 1 [( 1'.-T, fT 4ol 41  -HdI '-fldI 3ft eH1I 

iTT 1Hloil, 5 fI zrr 3RI , 5 t-lv zr 50 1T -i 3rrr 50 

lf: 1,000/- 5,0001- tttTIf 3TTT 10,000/- rt tr lti'Iftf ,jld-tF Ic''li 41 111 

lcdo-t I iMf T1 chl lTUff-T, IThF 3fE1P1z[ 111l°T 4) lRiJl it1-.i. 
.-j cf- c1 (I 3T1 ff1F 11FI C,c (I 13ff i oil 'i1TfV I -i1l ci 

T lidldloi, 311 1T1T io-H IF 1tXF  o- Th1IIct ,PJl 41 1NI fTU I 

ir 3f  3I) i  3-llrtT 500/- ;q r t*r 1b i-iI q,&oii 1T 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shal be certified copy) and should Le accompanied by a fees of Rs. 1U00/-
where the amount of service tax & interest demanded & penaJty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of set-vice tax & interest demanded & penalty levied is mçre 
than five lakhs but not exceeding Rs. E'ifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form pf 
crossed bank draft in favour of the Assj.stant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

klcd 3TRTi1, 1994 r t1F1T 86 "hI -fRT3T'f (2) tct (2A) 3tEPkIT ch' cgI dlji)) 3{t1f, lllch( 

ild-lc1lcl, 1994, trzrr 9(2)  9(2A) 1f W-1i S.T.-7 rr tr1r i 

31l-lcld, ho'k-I r'-4ic, 3TPtT 31kIctd (3it-lf). ioi 3c'-BC, [F TU t[[f[ 31Tf 41 I1 

lieldoi ct (39 t!cb1 li1d Pli) 3 jik1d c,cIkI t1IQ-Ich 31Nc4-d 3TTlT 3'Illcfd, 

cLIl lr/  cb) 3T't4 i"t1Ti1T1 hPT ch) 3-ll0T cli choi' 3T fr l Tf 31T[ cl 

I / 
The appeal under sub section (2) and (2A.) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 2I & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assisl;aiit Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) rirr lF c-ll, l 1Jif 3ft Uj (F) 3.ltfr FPf I och4 

3c- lC, fF 31ltzPT 1944 I fITTT 35iY 3)lid'11F, t 4l 1cc4I'4 31 1iT, 1994 'I TRT 83 

31Tftf .ilCHctv( cl-'l t clldI Ei1 ,  31lf V1 3lL1uc ,1l1ilch.Ul 314I1 hflt IRT 3cYl 

cb ilfiT 10 tNfF (10%), lii iltiT iTU Pl-ñoil ¶c1lR,d , Tr id-ioil, 1oil 

cfci , chi -tdlcili 1I ¶b  -lfff 3Tdd fJT[ 5TI 3{effI ?,  ufr 

llioçh4 5ç4l llc'-cli LcI flc4l;r  cli r]clict "-jjdj 1IT 1V 1ncli" 1I'ri iift 

(i) 113raFrf 

(ii) IT11 

(iii) dd-H ¶-Jl1c') ¶IRW 6 3fdZF 4 [ 

- k4 1 c4Rr Tit'01F i0zr (- 2)  2014 3UT q 1t 3ilc'k 

'l1chl -tT ITtl1 EPTF 313ft 3{trI clii elldl Tl tI/ 

For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of lo% of the duty 

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 

Crores, 
Under Central Excise and 3cr-vice Tax, "Duty Demanded" shall include 

i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 

iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay 

application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



1I'(ci '1(cN al.1TUT 31TT 

Revision app1iation to Government of India: 
3TI .n1qi Id iITfr , r 3c4FC IF 3f1ZT, 1994 4 Tf1 

35EE 3TT 3 1RF, 111d +kctk, t1tfT1iT 3T1 fr dIc, tll-cl 

tTiT, eit'r Pr liirr,  --ifbooi, r fr iii ifvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision 
Apphcation Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 1lU00 1, under Section•  35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

R1 o1o1 il1Tt , lfT FT 1t 14t ciIol 4R '.11fdld-lol 

E'tTrT ?IT ib1I i- VRIITI Zn tlfri fZn 1f 'Jl lH.dI1 Zn 1t 
i T TRDT f iff  iF  fiy ii Zn I o  ç iF  

- 1I 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
gooas in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

 () k r itci  th l 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the nianufacture of the goods which are exported to any 
country or territory outside India. 

(iii) ç(-4  fç dIcIl ¶T ITF iF  ,rf' ç j Zn HT cl 1Jc1 d 1i dII ! / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

ui 3cUC,o TIZn 'ii 3T1dI  iF  it   31flZPT tT TiF  

(2), 

1998 cl 21TU 109 iF ,qki c1 4 f-Tt 3T ,d1fI1)  q Zff  T1ff ¶v I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions oi this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

'1--1 3TlflT c) a't fIlZff tffl kn EA-8 3c'-ficic-t ]c1 (3Tt1[) f -ii, 

2001, u9 iF 31T , 3{1T iuiiF3  iF 141 IT[ TfP1 I 

3c- 1 1ccI, 31Id1, 1944 41 1kI 35-EE iF [f1T f[P1ft[ lccb 41 3lC,Ndi) iF 1T1 iF dl 

TR-6 do- 41 1T[ 1TI / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central bxcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of te 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 01 CEA, 1944, under 
Major Head of Account. 

(vi) qu rr iF IIT1 d1{Id fci Thch C  3IT 41 I 

'ii -jdo ilZn t  c1I  Ftflf Zn 3Rt R f FtTl[ 200/- [ dldI IT 1IV 3-frf Zli  

 i  ?IT t t d'f 1000 -/ I-dIdI 1iFZn 1lV I 

The revision application shall be accompanied 'by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and l'fs. 1000/- A'here the amount involved is more than 
Rupees One Lac. 

(D) ;iif i 311sf 4 i1  3ulr P31 FITf J-c'f 311T iF fo.r f cf  P31 didIo1, c.ç1 

iFZlT T9T rfl  iF  v 4'r 41 ' f 

o[ZnUT ) t  3T PT g[31  p ich 3IT31 tiFPT 1IdI I / In case, if the order 

covers various numbers of order- in Orioinal, fee for each 0.1.0. should be pid in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant tribunal or 
the one application to the Central (ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) a-in 1975, i-I iF 31IT J-  31f 31P PT[ 31Tf 41 

31 f11I[ftf[ 6.50 i I c'i 1 cct, i i 't9T 'tIT1V I / 

One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalFbear a court fee stamp ci Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act,1975, as amended. 

(F)   J3  fcflc  3[31   (P3Ti ¶1I-1)_)ki-iii41, 1982 

- cicf 311ci[ )[Zrf  41 3Th -Io1 31Icbd fiF IIc1I I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

[314 Ipi'f icloidai niffiFfIv, 

.3TTt IiT www.cbec.gov.in  Y cI->C / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wesite wvw.ebec.gov.in  

(C) 

(i) 

(iv)  

(v)  

(G) 
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:: ORDER -IN -APPEAL:: 

M/s Shiv Shakti Finance, Near Doctor House, Opp. Milan House, Surendranagar 

363002 (hereinafter referred to as 'the appellant') has filed the present appeal, against 

Order-in-Original No.1 9/Demand/20 16-17 dated 30.01 .2017 (hereinafter referred to as 

'the impugned order') passed by the Assistant Commissioner, Central Excise, Division 

Surendranagar (hereinafter referred to as 'the lower adjudication authority') in their own 

case. 

2. Briefly stated the facts of the case are that the appellant was providing services 

under the category of "Rent a cab" Services and "Recovery Agent Services" during the 

period 2010-11 to 2013-14. However they obtained the service tax registration on 

21.08.2013. On being asked by the Jurisdictional Range Superintendent, appellant 

provided various documents i.e. Copy of Balance Sheet, profit and Loss Account, Form 

26A5 and Debit Memos in respect of service provided by them. On scrutiny of said 

documents, revenue observed that the Appellant is providing these services during the 

period 2011-12 to 2013-14 and paying service tax from October 2013 and onwards. The 

appellant crossed basic threshold exemption limit of Rs. 10 lakhs on 07.10.2011, 

accordingly service tax liability was worked out as under- 

Period 
F.Y. 

Total 
value of 
Service 

Taxable vale Assessable 

value (Rs.) 

Rate of 

Service 
Tax 

Service Tax 
Payable 
(Rs.) 

2010-11 895000 -NIL- 
(Exempted) 

NIL NA NA 

2011-12 1997642 997642/- (being first 
value of exemption 
limit of 10 Iakh) 

776719/- 10.13% 80,002 

2012-13 2227015 2227015 1827415 12.36% 2,25,868/- 

2013-14 1400791 1400791 1400791 12.36% 1,73,138/- 

Total 4625448 4004926 Total 4,79,007/- 

3. In response to the inquiry initiated by the Jurisdiction Range Superintendent, the 

Appellant intimated that they have deposited the total service tax amount of Rs. 

2,70,767/- along with interest amount of Rs. 1,05,559/- (Total Rs. 3,76,326/-) vide 

challans No. 63602193030201536257 (Rs. 2,72,145/-) and 63602193003201536236 

(Rs. 1,04,181/-) towards their service tax liability and interest for the year 2011-12 and 

2012-13. They also reported the payment of Rs. 1,49,854/- for the period Oct' 13 to 

March l4in their half yearly ST-3 return. Since there was short payment of the service 

tax amount of 58,386/- towards liability for the year 2011-12 to 2013-14 against the 

Appellant as per the detail given under, this led to issuance of demand SON. 

Page 4 of 6 
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Period 
F.Y. 

S.Tax Payable S Tax 
Paid 

S Tax 
short paid 

Interest Payable 

on already paid 
S.Tax on 30.03.15 

Total 
interest Paid 

(Rs.) 

2011-12 80001 44899 35102 21693 

105599 

2012-13 225868 225686 0 80536 

Total 
(2011-12 
to 12-13) 

305869 270767 35102 102229 

2013-14 173138 149854 23284 

Grand 
479007 420621 58386 102229 

4. The lower adjudicating authority vide above mentioned impugned order 

confirmed the demand of Service Tax Rs. 3,26,713/- . Since appellant already paid the 

service tax of Rs. 2,70,767/-, therefore ordered to recover the remaining amount of Rs. 

55,946/-. He also confirmed interest at appropriate rate. Since appellant already paid 

interest of Rs. 1,05,599/-, therefore ordered to appropriate the same against the total 

interest payable. The lower adjudicating authority also confirmed penalty of Rs. 10,000/-

under Section 77 of the Finance Act,1994, penalty of Rs. 3,26,713/- under Section 78 of 

the Finance Act 1994 and Rs. 1,00,000/- under section 70 of the Finance Act 1994 for 

not filing ST-3 returns. 

5. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) 

dated 17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the 

instant appeal has been taken on hand for passing Order-In-Appeal. 

6. I find that in case of instant appeal, the impugned order was received by 

the appellant on 10.02.2017 and date of filing of appeal is 28.03.2017. Hence, the 

appeal has been filed within the stipulated time period and there is no delay in filing the 

appeal. The condition of pre-deposit also stand fulfilled. 

7. Being aggrieved with the impugned order, the appellant has preferred the 

present appeal contending interalia that their activity is liable for service tax and they 

paid service tax along with interest on 30.03.2015 and informed the jurisdictional range 

Superintendent of service tax on 03.04.2015. The SCN in the present case has been 

issued on 15.09.2016 i.e. after laps of one and half years from the date of payment of 

service tax. Under the above circumstances, the provision of sub section (1) of section 

73 of the finance Act, 1994 will be applicable and no any SCN required to be served in 

respect of amount so paid. Regarding service tax on 'Rent—a-Cab' service, as per 

notification No. 30/2012-ST dated 20.06.2012 which was effective from 01 .07.2012, the 

service tax is to be paid by other then the service provider. The appellant vide letter 

dated 06.03.2018 submitted that they have to pay the service tax which is calculated to 

Rs. 32927.04 on the Taxable Value of Rs. 72,000/- (40% of Rs. 1,80,000/- i.e. amount 

received by them) in respect of 'Rent-a-Cab' service provided by them upto 

30.06.2012. They enclosed Annexure 'A' along with their submission wherein they 

Pages of 6 
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provided detail of such service provided to lshwar Singh Rathore. Further vide their 

letter dated 07.03.2018 they submitted Revised calculation sheet, wherein they claimed 

that only Rs. 8635/- has been short paid by them. They also provided copy of challan 

no. 52593 and claimed that short payment of Rs. 23283/- for the F.Y. 2013-14 has 

already been paid by them on 19.10.2016. 

8. I find that there is some force in the arguments advanced by the appellant that 

the Service Tax Calculation is not done properly at the end of adjudicating authority 

before confirming the demand against the appellant. The appellant was not liable for 

payment of Service Tax on Rent a Cab Service after issuance of Notification No. 

30/2012-ST dated 20.06.2012 however, I find that this aspect has not been taken into 

consideration at the time of arriving at service tax demand calculation by the lower 

adjudicating authority. 

9. The adjudicating authority has imposed penalty of Rs.1,00,000/- upon the 

appellant under Section 70 of the Finance Act, 1994 for not filing 05 (five) ST-3 Returns. 

I find that the penalty imposed under Section 70 of the Finance Act, 1994 is exorbitant 

and beyond the maximum limit of Rs. 20,000/- prescribed under the statute and the 

same is required to be reduced in accordance with law. 

10. I find in the instant case, there is factual mistake and the same is required to be 

rectified. Hence, I remand back the case to the original adjudicating authority for fresh 

adjudication. The appellant is directed to produce all the payment particulars and 

calculation sheets before the adjudicating authority within 15 days from receipt of this 

order. 

11. The appeal is disposed of in the above terms. 

1JL ir 

TTT 

F. No. V.2172/BVR/2017 

By R.P.A.D. 

To, 
M/s. Shiv Shakti Finance, 
Near doctor House, Opp. Milan House, 

Surendranagar-363002. 

(P. A. Vasave) 
Commissioner (Appeals) I 

Commissioner 
CGST &Central Excise, 

Kutch (Gandhidham) 

Date: 15.06.2018 

Copy to: 

1. The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad. 

2. The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 

3. The Dy. I Asst. Commissioner (Sys.), H.Q., Bhavnagar — for uploading on 

yvebsite 
Guard file. 
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