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 R/Rolb-.3.f. (1rrr) friizt ti.to.Ro i nr '- iSTt 3lflTF 3Uf r. 

?,o-flch .UR°119 4f t .  17. 17HT ,3lTZlT, tZ1 F[ ,Lc1I cb  TJ1 

c(t  ( 17.ITiEr), ) i;id .3c'lIc cch 311 ZTf 

;/(- c-d 1RIT P1T . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

COST & Central Excise, Kutch(Gandhi.clharn), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3l' 31Ndrcl/ l4.1ctd 31k.lcrd/ 3 -1R1?T/ RTZi 3TF4F, FiZf 3cYIc, 1r-/ ,L)c4IcIi , , II'*)c. / 1IIoidll 

/ 11/ IRI IJ 51uI1d  R 311 \Hid. / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham/ Bhavnagar 

3'c-i & lci  T T1 i  173T /Name & Address of the Appellants & Respondent 

M/s Atam Manohar Ship Breakers Pvt.. Ltd.,, Plot No. 88, Ship Recycling Yard, 

Alang, Post IVianar,, 3havanagar 

[ 3f(3ftf) c4f rIrr d t .3'-d / cirtur 

3rc111r -1dI I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

F1LJRT Nc'-h 3cI, 1c-ch ct 11iThi 3c 1TfUT i1 3Tt'L, oç 

31 1944 4) llR135B F 3d43 Q tirlT Ii, 1994 4 iu 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

d1c(UI HeThbol [ I1 T11 Ri J-HH/l 1I11[ 1c-'b, chodll 3c'-IIC 1ch 17 t)cllch.& 314)eiN 

 1r , 2, MR . f, o-I c(i) c1 IT1r 1TfV I 

The special bench of Customs, Excise & Service 'l"ax Appellate Tribunal of West Block No. 2, 

R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) j)'ic1  1(a) ic-iil dIL 3i'fiS1 3TNTT U'T ffll't 3.Tttf '-1LJ-1I lc', tT 3c'-(IC, 1c'* 17 

,c((4  31Iic'?l'4 oNl1flU (fii) i1' 'L1C1H U I1fT, , ,IcII del, d-Uc'l 3fl:fl  

31ll- ooU, F 'j1kl 17FiL' L/ 

To the West regional bench of Custonu;, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2id Floor, Bhaumali Bhawan, Asar-wa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 3c'-lI, 1c-'li 

863tr 

of CEA, 1944 

(i) 





(iii) 3lN TTtDT '-t-iT 3T'tt ' -dd fi cFiZl .3ctIic i-i-  (31f) iic, 2001, 
T TH1TTFtf_I 

'j1j 3cUc l ffT ,Ikl l HidF 3Th: cdIIj dI.4J 'V 5 
3T cbJ-ll: 

1,000/- r,_5,O0OITtr 3TT 10,000/-  T lPlikd  c) Wt 1eid1 cbI ftf 
c4j dldIc1, TIfT Ie1 Thi1Tf ii ii.ii ici I'-i 

F TT 3ITt knd cii lTl frr 31T9T iijfv I IId TtF ij5J dIdI, 

r tT •r f1r zrjrrur l wn I 3i1l 
(-è 3i*) 11 3- 500/- 5[If l 1c 1lI cbo1I T[ f 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs.10,000/- where amount of duty dernand/mlerestpenalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank ol the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31 Ti1DT HT 3TT, )cicd 3-l111, 1994 l RT 86(1) 3{d1 

1icIi, 1994, fIRTI 9(1) cl5d t01ftf1 W1 S.T.-5 'Il 41 5ff r51I P 3H 
 5i,   (3cblf 1Til i.j 

4) Tv) 3ft cr-f f Lcl rir F HP-f, 5fiT llc1Icb c -fld Aflj  d-fld 3ftf çjdflj 

dII IlT, iqv 5 RTZIf lf 3 r, 5 RT TqIr Zff 50     3TT 50 cU 't't 

3T1ir' chif: 1,000/- 5,000/- TT'If 31biif 10,000/- itPlf 1-lI lccb 41 
\c°1 '4Th 11ThT 1e'4 f dIdIo-1, ifia r1ri riTii u-r 4 ni 

lf i1ra RI f ITtO-  I 
IL 1 3dIo1, 3 IIiil f cft nil 5T f[t1II 314c'lQ-1 TTfUT ) ?iIlI 1f 

31if (.t- 34)   3fcf r 500/- t4  1T '4iOII 1T f 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescribed under Rule 9(r) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1Fff 31f1lzff, 1994 4 IRT 86 ') 3'f-flTT3ti (2) i!cl (2A) 3llTfT  c  d14) 3ftf, .Ic1Icb( 
11-iic4'I, 1994, ¶iiir 9(2) Vii 9(2A) r  P'T S.T.-7 c)  5ff lT11 Vii 3T TR 
31kcl-d, 4o-1 icic, 1c'4 3-PIcII 3kIcF (3Tt1Ii1), E51Zf 3cYIC, Ic'4 C,c1IJ tIift9-  311f 4) fff 
.Hcldo1 'iif. (3if 1cfi t)l TfiI 1T rfl),(J) 341T 3fNcf-d C,c1l.I '&lflh'4i 3lklct-d 31TIT 3(lKIctd, 

3c-Llk, fF/ lcl, bit 31'ITThtf bfZ1111ifrbUi iTl .yITitf  tFT 1f  iil! 31Tf 41 
q do-i / 
The appeal under sub section (2) and 2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which thai! be a certified copy) and copy of the order passed 
sy the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

if 3ç'.4, c  3]TR f)lUI () U1I 31fr 
:3rnc 1c-ch 3{1llRif 1944 biT 'fUti 35nTh 3Td1ff, I1 4) 1cc.4 3{1rR, 1994 bil f.IRT 83 bi 
.31Tfll9 hiiIch,  bii 11'l 1iITiT bii , i 3iI?,T T 4J(cUl 3T'1'tf 't-lJ-l-1 .jcYIC, 

-i F 10 ntrr (10%), rar i u-ñi fou1~,
, 

ziT   binlf i-iiii 

iiuIc1 hI T1BTF 1iIT clIV, t 4kI 3{ithf ZTiRT 1 iIoI IT?I 311'tftf ~,i ift  

iis qv 'ri 

'ho-c"N 3c-1Ic, TFb 11ii df bi MIPTIT "d-lidl f5T dIV fF" 1-oi Uf1PT 

(i) lTTt 11 i bi 3lddd Eif 

(ii) fIo1cicL IT bii  dig diricT JI1 

(iii) i-u RiRTbt bi 1ia  6 bi 

11cl-iiI bi +H 1RTTT -4o-f 3-J i 3ft'T cb' 'fldI o1'1 tI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and. penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section. ii D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before am' appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) &l Ici 1 4)R t Wt1r 31T1: 
Revision appliation  to Government of India: 

i,i 31TT cl PtfUT I ¶ d-d1 1 d a-i Z1 .3c-'-1 ic 1 c  3T1l, 1994 t 

35EE fTi-td 3fTaflT 3-Ick Thd EITC4-ck. IlIlITUT 31T&[ ¶cci J14lc, lk-c1 

f -ITT,'Ett 1, 1u -1i0001, lff '1lo1I TVI / 

A revision application lies to the Under Secretary, to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeean Deep 
Building, Parliament Street, New Delhi-110001. under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

irft RTf 1i-tho iRT , SD1I dchH1f fi}5f't i-Del ct'l ¶t dI -ikdlJ-l1 

i) zrr fI 3zr i rr flF lrli'ch I iTc i i aia i, zii t 

1dI 

l!n case of any loss of cioods, where the ]oss occurs in transit from a factory to a warehouse or 
to another factory or rorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a lactory or in a warehouse 

(ii) I-II&d Th ZIT t lfild 4. a-hr-I t.Icl-d citc) i1Tif q If dli, 

In case of rebate of duty of excise on goods exported to any countiy or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) ç-Lflc, 1e- T i-ldldlo-1 ¶Q IT I1ff   i1E[I T ITl cb' a-Del 1i dij / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) ic-IK 3cLll( o1 le- ITrF1--  ih f1L' 'yl) gzi l 3Ttlf1UTiT  -oi 

dd a-lIo-.l 4i 3fiT t 3ITf 5?t 3ct (3P4lr) Tr r 31  ( 2), 

1998 c11 1hTT 109 D1I 1Tr ct 4 3{T1T Hla4I1f T T IC •II 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appomtecl under Sec. 109 of the hnance (No.2) 
Act, 1998. 

.3lctcl 3TTl l t FtU1 TEiIT EA-8 l, . l 4ioi'kl 3c4I,o1 1e4' (3F1t) ¶1a.iaiiciel), 

2001, flUTif 9 3-Idaid ,  31T[ +iiui r 3 J-lft 3TF[i c  51T E1T1V I 

3cL4l lncli 31 1iTiT, 1944 f tITIT 35-EE lic ¶t*1tr ict 4) 31.ildll C4( tif 

TR-6 1fl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Sxcise (Appeals) Rules, 200 1 within 3 months from the date on which the order 
souoht to be appealed against is communicated and shall be accompanied by two copies each 
of te 010 and Order-In-Appeal. It should also be accompanied by a copy of TR- Challan 
evidencing payment of prescribed fee as prescrmed under Section 35-EE o CEA, 1944, under 
Major Head of Account. 

qri srr (a-i )T fv I 

Ield I 511 1T 3l f t t TIf 200/- r dldI 1T  3 
i Pig iiei 1000 -/ T ITTPi lZlT clIi! I 

The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

31TI a-kl 31Tft ctD RT1 d) a-RI 31Tf flV iP 1-Ididlol, 34cfd 

dl f flFilT jiloD t1IiI T ITI?T 7 Ili 4) fuRT t[t 1 r ol' flv iif 3.P4)eiiai 

t l  3-Itl'ITI T iIIrf 'HI' r QTI 31T ti1T 'lIdI I / In case, if the order 
covers various numbers of order- in Orioinal, fee for each 0.1.0. should be aaid in the 
aforesaid manner, not withstanding the fac that the one appeal to the Appellant Iribunal or 
the one application to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

3f1, 1975, 3f -1 311T a-RI 3TTf Q TiTT 31TT 41 

11ftIT 6.50 T -dk4Ic1 le-ch 1i?Pi[ ti9T TVI / 

One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalFbear a court fee stamp of P.s. 6.50 as prescribed under Schedule-I ri terms 01 
the Court Fee Act,1975, as amended. 

(F) -)a-n Ie-cb, 3.o- rL4k, Qit PcI jc 3t)ç()Z i1)cui (1R S1l) aa-iice1I, 1982 

i  3T P1ITI 1ad dIc a- i1 3 I-1't 31ld T iIrll I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3tcI 31L'Ici)d -IcbI) 'b) 3-PilTif cl1id iFt IcI)IITI cDLlcl1, i -dd 3llt olcllold4-1 1TITTT1 

3f] I1Tit ack-li. www.cbec.gov.in I / - 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website iovw.cbec.gov.in  

(v)  

(vi)  

(D)  

(E)  
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ORDER -IN -APPEAL::  

The present appeal has been filed by M/s. AtamManohar Ship Breakers 

Pvt. Ltd., Plot No. 88, Ship Recycling Yard, Alang,Dist.: Bhavnagar (hereinafter referred 

to as "the appellant") against Order-in-Original No.43/AC/RU RAL/BVR/RRI2O 16-17 

dated 13.02.2017 (hereinafter referred to as the "the impugned order") passed by the 

Assistant Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter 

referred to as the "the adjudicating authority"). 

2.1 The facts of the case are that the appellant is availing the benefit of 

Cenvat Credit as per the Cenvat Credit Rules, 2004. During the Audit by the Central 

Excise officers for the period from January 2014 to December 2014 noticed that 

appeliant has availed Cenvat Credit amounting to Rs. 9,20,881/- of the Additional duty 

of Customs i.e. Countervailing Duty (CVD) on the basis of document i.e. worksheet 

prepared by the appellant themselves. Further, as envisaged under Notification No. 

03/2011- CE(NT) dated 01.03.2011, cenvat Credit shall not be allowed in excess of 

85% of the additional duty of customs paid under sub-section (1) of Section 3 of the 

Customs Tariff Act, on ships, boats and other floating structures for breaking up falling 

under tariff item no. 89080000 of the first Schedule to the Customs Tariff Act. The Board 

vide Circular No. 37/96- Cus., dated 03.07.1996 mentioned that fuel and oil contained in 

the vessels machinery and engines can only be regarded as forming integral part of the 

vessel and to be classifiable along with the vessel under heading no. 89.09. The 

remaining fuel and oil has to be classified separately in their own appropriate heading. 

The Audit party noticed that the appellant had already availed CENVAT credit of Rs. 

4,68,02,667/- i.e. 85% of the CVD as per restriction contained vide Notification No. 

3/2011-CE(NT) dated 01.03.2011 in respect of Bill of Entry No. SBY/137/2014-15 dated 

13.08.2014 filed on the import of vessel namely 'THERESA ANTARCTIC' and the same 

was reflected in the Cenvat credit account in their monthly return for the month of 

August, 2014. The appellant availed Cenvat credit of Rs. 9,20,881/- of CVD on the 

basis of worksheet prepared by them in respect of above referred Bill of Entry and had 

taken credit of duty assessed considering bunker (fuel & oil) contained in the Tanks 

engine room as classified under Chapter 27100000. The Appellant has taken such 

credit, keeping reliance upon the High Court judgment (2012(11) TMl 532- Gujarat High 

Court- 2013 (288) ELT347(Guj.)-CE- Customs Gold Control Reference No. 14 of 2004) 

dated 05.07.2012 in the case of M/s Priya Holding (P) Ltd. wherein the bunkers 

containing oil were to be treated as part of the vessel's machinery and were classifiable 

under Heading No. 89.09 of the schedule to the Customs Tariff Act, 1975. 

2.2 The above observations led to issuance of Show Cause Notice 

No.V.CE/15-17/Audit-Ill/Additional Commissioner-028/1 5-16 dated 29.01 .2016, which 

was adjudicated by the lower authority vide impugned order, wherein, he confirmed 

Page 4 of 10 
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demand of Central Excise duty of Rs.9,20,881/- under Section 1 IA(4) of the Central 

Excise Act, 1944 (hereinafter referred to as 'the Act')alongwith interest under section 

I 1AA of the Act; and imposed penalty of Rs. 9,20,881/- under Section 1 1AC of the Act 

read with Rule 15(2) of the Cenvat Credit Rules,2004. 

3. Being aggrieved with the impugned order, the appellant has preferred the 

present appeal contending inter-alia that the impugned order is not proper and legal and 

the same has been passed by ignoring the provisions of Rule 9(1)(c) of the Cenvat 

Credit Rules, 2004 read with the settled case laws. 

3.1 It is admitted fact that the dispute under reference has been taken place on 

account of FAR No. Audit-lll/RJTNI/C/555/2014-15 dated 12.05.2015. In this Audit, it 

was pointed our that your Appellant had wrongly availed Cenvat Credit of Rs. 9,20,881/-

on the basis of improper Cenvatable documents by contravening the provisions of Rule 

9(1)(c) of the Cenvat Credit Rules, 2004. The Rule 9 of Cenvat Credit Rules, 2004 

provides the "valid documents Accounts and Returns" for availing Cenvat Credit as 

provided under the provisions of Rule 3 read with Rule 4 of the Cenvat Credit Rules. 

The provisions of Rule 9(1)(c) provided for licit Cenvatable documents which reads as; 

"a bill of entry; or". 

3.2 The Appellant had made the required "CENVAT DECLARATION" in pursuance 

of Rule 3 of the Cenvat Credit Rules, 2004 in respect of the goods covered under tariff 

item 8908 00 00 of the First Schedule to the Customs Tariff Act". Accordingly 

availed the Cenvat Credit on the "licit input" as defined under Rule 2(k) of the Cenvat 

Credit Rules, 2004. In the present case, the ship MT Theresa Antarctic has been 

classified under CET as 89080000. For better understanding, reproduced the provisions 

of erstwhile Rule 3(1)(vii) of the Cenvat Credit Rules, 2004 as under:- 

"the additional duty leviable under Section 3 of the Customs Tariff Act 

equivalent to the duty of excise specified under clause (I), (ii), (iii), (iv), (v), 

(vi) and (via) provided that CENVAT credit shall not be allowed in excess of 

eighty five per cent of the additional duty of customs paid under sub 

section (1) of Section 3 of the Customs Tariff Act, on ships, boats and other 

floating structures for breaking up falling under tariff item 8908 00 00 of the 

First Schedule to the Customs Tariff Act". 

3.3 Subsequent to the above factual position, Appellant has noticed the judgement 

dated 05.07.20 12 passed by the Hon'ble High Court of Ahmedabad in the case of M/s. 

Priya Holding (P) Ltd. v CC Preventive, reported in 2013 (288) ELT 347 (Guj) wherein it 

was held that; 

Pcn 5 f 10 
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"Tribunal's finding based on the Book titled 'Ship Design and Construction' 

that Fuel and oil contained in the engine department tanks is always associated 

and connected with the machinery and engine of the ship which firm and integral 

part of the vessel and hence would be classifiable under Heading No. 89.08 ibid 

upheld". The department has not filed any Appeal against the said judgment dated 

05.07.2012. The department is assessing such duty of customs in respect of 

quantity of Fuel Oils, Lube. Oils containing in inside in the engine room" under the tariff 

item 8909 00 00 of the First Schedule to the Customs Tariff Act. Therefore, your 

Appellant had re-worked out the duty of customs of the said oils by considering the 

same under the said Tariff items No. 89.08 of the Customs Tariff Act read with the 

Central Excise Tariff Act, 1985. The re-working out the customs duty on the said oils 

had not effected the total customs duty of Rs. 7,08,73,840/- paid vide challan dated 

14.08.2014. The eligibility of Cenvat Credit in view of the said order dated 05.07.2012 

passed by the Hon'ble High Court of Guj. Ahmedabad has been worked out by 

considering the legal position that no such duty was levied on such bunkers under the 

Chapter No. 27 of the Customs Tariff Act, 1975, but was required to be paid by 

classifying said bunkers under Tariff item 89.08 of the Customs Tariff Act, 1975. The 

said worksheet was nothing but "part and partial of the Bill of Entry". The department 

had not denied that the amount of Cenvat Credit under dispute had not been paid on 

the bunkers lying inside in the engine room. Further too, your Appellant has only 

declared for availing the Cenvat Credit facility in respect of the goods falling under 

Chapter Heading No. 89.08. The bunkers lying inside the engine room has clearly 

classified under Chapter Heading No. 89.08 of the Customs Tariff Act read with the 

Central Excise Tariff Act, 1985. Your Appellant had not wrongly availed the Cenvat 

Credit, but availed in accordance with the provisions of Rule 2(k), 3 and 9(1)(c) of the 

Cenvat Credit Rules, 2004. Therefore, the impugned order is not proper and legal. The 

issue under reference is raised on the basis of the records, returns maintained/filed by 

your Appellant from time to time. All such particulars were recorded in the respective 

register of the business carried out by your Appellant. Therefore, your Appellant was not 

at all liable for penal action under Rule 15(2) of the Cenvat Credit Rules, 2004 read with 

the provisions of Section 1 1AC of the Central Excise Act, 1944 also SCN issued is time 

barred. 

3.4 The appellant relied upon the following case laws:- 

(a) Marmagoa Steel Ltd. Vs UOI-192 ELI 82(Bom. HC, DB), 2008 (229)ELT 481 (SC) 

(b) Kerala State Electric Corp.Vs CCE-1996(84)ELT 

(c) Indian Oil Corp. Ltd. Vs CCE- 2006(206)ELT 533 

(d) BCH Electric Ltd. Vs CCE Faridabad-1-2016(344) ELT469 (Tri.Chan) 

(e) CCE Vs CMS Computors-2005(1782) ELI 20 (SC-3 Member Bench) 

(f) S.Kumar Ltd. VsCCE(2007)211ELT 124(CESTAT) 

4. The personal hearing in the matter was fixed on 02.02.2018. Since, the appellant 
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vide letter dated 05.02.2018 requested to fix another date of personal hearing therefore, 

next date of personal hearing was fixed on 12.03.2018 and 22.03.2018. But no body 

from the appellant side attended personal hearing on the given dates, therefore again 

as per appellant request letter dated 20.03.2018, further personal hearing opportunity 

was given on 05.04.2018 but nobody from the appellant side was turned up. Since 

enough opportunities were given to appellant for personal hearing, but they did not 

attend the same, accordingly I take up this matter as per available record. 

5. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) dated 

17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant 

appeal has been taken on hand for passing Order-In-Appeal. 

6. I find that in case of instant appeal, the impugned order was received by the 

appellant on 15.02.2017 and date of filing of appeal is 03.04.2017. Hence, the appeal 

have been filed within the stipulated time period and there is no delay in filing the 

appeal. The Appellant also paid Rs. 69,070/- (7.5% of duty demand) vide Challan No. 

141 dated 30.03.2017, hence condition of pre-deposit also stand fulfilled. 

7. I have gone through the impugned order, appeal memorandum and 

written submissions made by the appellant. The limited issue to be decided in the 

present appeal is whether Cenvat Credit of Rs. 9,20,881/- availed by the appellant is 

correct or othe,wise and whether interest thereon and penalty imposed vide impugned 

order is correct or othe,wise? 

8. The Appellant has already availed CENVAT Credit of Rs. 4,68,02,667/- i.e. 85% 

of the CVD as per restriction contained vide Notification No. 3/2011-CE(NT) dated 

01.03.2011 in respect of the Bills of Entry No, SBY/137/2014-15 dated 13.08.2014 filed 

on the import of vessel namely THERESA ANTARCTIC' and the same was reflected in 

the CENVAT credit account in their monthly return for the month of August, 2014. 

However, in addition to above, the Noticee also availed Cenvat Credit of Rs. 9,20,881/-

of CVD on the basis of a worksheet prepared by them in respect of above referred Bill 

of Entry. I find from the said worksheet prepared by the said Appellant that they had 

taken credit of duty assessed considering bunker (fuel & oil) contained in the Tanks 

engine room as classified under Ch 27 under their respective sub heading 27100000. 

The said Appellant has taken such credit, keeping reliance upon the judgment [2012 

(11) TMI 532 — Gujarat High Court — 2013 (288) ELT 347 (Guj.) — CE-Customs Gold 

Control Reference No. 14 of 2004] dated 05.07.2012 pronounced by the Hon'ble High 

Court of Gujarat at Ahmedabad in the case of M/s. Priya Holding (P) Ltd versus 

Commissioner of Customs, Preventive, Jamnagar; wherein the bunkers containing oil 

were to be treated as part of the vessel's machinery and were classifiable under 

Heading No. 89.09 of the Schedule to the Customs Tariff Act, 1975. 
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9. In the present case, as per Rule 9(1)(c) of the Cenvat Credit Rules, 2004, the 

appellant can take Cenvat Credit on a Bill of Entry or on following documents:- 

(d) a certificate issued by an appraiser of customs in respect of goods imported through 
a Foreign Post Office; or 

(e) a challan evidencing payment of service tax by the person liable to pay service tax 
under sub-clauses (iii), (iv), (v) and (vii) of clause (d) of sub-rule (1) of rule (2) of the 
Service Tax Rules, 1994; or 

(f) an invoice, a bill or challan issued by a provider of input service on or after the 10th 
day of, September, 2004; or 

(g)an invoice, bill or challan issued by an input service distributor under rule 4A of the 
Service Tax Rules, 1994. 

Provided that the credit of additional duty of customs levied under sub-section (5) of 
section 3 of the Customs Tariff Act, 1975 (51 of 1975) shall not be allowed if the invoice 

or the supplementary invoice, as the case may be, bears an indication to the effect that 
no credit of the said additional duty shall be admissible; 

In the instant case, I find that the Appellant has taken CENVAT credit on the 

worksheet prepared on the basis of Bill of Entry No. SBY/137/2014-15 dated 

13.08.2014 filed on import of the vessel namely "THERESA ANTARCTIC". However, in 

the terms of Rule 9(1) if the CENVAT Credit Rules, 2004, a worksheet prepared by the 

Noticee is not an admissible document for availing CENVAT Credit. Moreover, the 

proviso to Section 149 in the Customs Act, 1962 states no amendment of a bill of entry 

or shipping bill or bill of export shall be so authorized to be amended after the imported 

goods have been cleared for home consumption except on the basis of documentary 

evidence which was in existence at the time the goods were cleared. In the instant case 

the assessed bill of entry has to be the proper document, not a calculation sheet 

prepared by the Noticee. Therefore, I hold that the appellant has wrongly availed 

CENVAT Credit of Rs. 9,20,881/- and in terms of Rule 9 of the CENVAT Credit Rules, 

2004, the contention of the Appellant is not maintainable as they cannot avail the 

Cenvat Credit on the basis of calculation sheet prepared by them which is not a valid 

document. 

10. Now coming to the Second contention of Appellant whereby they has taken such 

credit, keeping reliance upon the judgment [2012 (11) TMI 532 — Gujarat High Court — 

2013 (288) ELT 347 (Guj.) — CE-Customs Gold Control Reference No. 14 of 2004] 

dated 05.07.2012 pronounced by the Hon'ble High Court of Gujarat at Ahmedabad in 

the case of M/s. Priya Holding (P) Ltd versus Commissioner of Customs, Preventive, 

Jamnagar; wherein the bunkers containing oil were to be treated as part of the vessel's 

machinery and were classifiable under Heading No. 89.09 of the Schedule to the 

Customs Tariff Act, 1975. They prepared worksheet and they had taken credit of duty 

assessed considering bunker (fuel & oil) contained in the Tanks engine room as 

classified under Ch 27 under their respective sub heading 27100000. I find that said 

judgment of Hon'ble High Court of Gujarat pronounced on 05.07.2012 and Bill of Entry 

No. SBY/137/2014-15 dated 13.08.2014 filed on the import of vessel namely 'THERESA 
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ANTARCTIC' after lapse of almost two years of said judgment. The Appellant in Para 9 

of their Appeal Memorandum stated that after issuance of the said judgment dated 

05.07.2012, the department has started to classify such bunker under Chapter Heading 

No. 89.08 instead of under Chapter 27 on which Appellant has paid duty. Therefore, on 

this ground the Appellant is not eligible to take Cenvat Credit on work sheet prepared by 

them. Moreover, the Appellant already availed 85% of the Cenvat Credit of CVD as per 

restriction contained vide Notification No. 3/201 1-CE(NT) dated 01.03.2011 in respect of 

the said Bills of Entry. I also find that as per the said High Court judgment, engine 

department tanks (bunkers) containing oil were to be treated as part of the vessel's 

machinery and were classifying under Heading No. 89.09 of the Schedule to the 

Customs Tariff Act, 1975 and no separate duty is leviable thereon. However other tanks 

containing fuel and oil did not form part of the LDT of the vessel and had to be classified 

under their own heading and duty had to be charged accordingly. If appellant has found () 

that Bill of Entry was assessed under wrong classification, they were required to raise 

objection at the time of assessment. But, in spite of doing the same, the Appellant has 

prepared worksheet at their own without getting amended by the Customs and had 

availed Cenvat Credit of CVD on fuel and oil classified under Chapter 27100000. 

Further, I find that Hon'ble High Court vide above mentioned order dated 05.07.2012 

has decided the issue of classification of engine room bunker under Chapter Heading 

No. 89.08 and not the issue of Cenvat Credit. Considering this fact, I find that Cenvat 

Credit is eligible on fuel and oil subject to assessed under heading no. 89.08 only as per 

the said Hon'ble High Court order. Remaining part of fuel and oil which is not treated as 

part of the vessel and assessed under sub heading 27100000, the Cenvat Credit is not 

admissible on it. 

11. The said Appellant in their defence also contested that demand was issued to 

them on the basis of Audit report dated 12.05.2015 and Range Superintendent was 

aware that return filed by them was duly self assessed and pertaining for the month of 

December,2014, whereas the SCN was issued on 29.01 .2016. In view of this factual 

position SCN was time barred. I find that Appellant availed 85% Cenvat Credit of CVD 

in the month of August 2014 on Bill of Entry No. SBY/137/2014-15 dated 13.08.2014 

filed on the import of vessel namely 'THERESA ANTARCTIC'. Cenvat Credit of Rs. 

9,20,881/- taken by the Appellant on the basis of work sheet prepared by themselves in 

the month of December,2014. This fact came into notice to department after scrutiny of 

documents by the audit party. Hence, extended period of five years is correctly invoked 

by the lower adjudicating authority under the proviso to Section 1 IA (4) of the Central 

Excise Act 1944, to recover the credit wrongly availed. I find that the interest at 

appropriate rate on the amount so recoverable also liable to be recovered from the 

Appellant under the provisions of Section 1 IAA of the Central Excise Act, 1944 read 

with Rule 14 of the Cenvat Credit Rules 2004. I also find that penal action under the 

provisions of Section IlAC of the Central Excise Act, 1944 read with Rules 15 of the 
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Cenvat Credit Rules, 2004 has been correctly taken by the lower adjudicating authority. 

12. I have also carefully gone through all the case laws cited by the Appellant and 

find that none of them are applicable in the present as none of the case laws deal with 

wrong availment of CENVAT Credit of fuel lying in the engine room. Therefore, I deny 

all the contention made by the Appellant. 

13. Due to above reasons, the confirmation of the above demand alongwith 

the interest under Section 1 1AA and the penalty under Section 1 1AC of the Central 

Excise Act, 1944 appear logical. 

14. In view of the above facts and circumstances, I uphold the entire demand 

of the impugned order No.43/AC/RURAL/BVR/RR/2016-17 dated 13.02.2017 

confirming the duty, interest and penalty on merits and reject the appeal filed by the 

appellant. 

15. The appeal filed by the appellant stands disposed off in above terms. 

 

Tr, 1T tZ 
vf) 

 

(P. A. Vasave) 
Commissioner (Appeals) / 

Commissioner 

CGST &Central Excise, 
Kutch (Gandhidham) 

F. No. V.2/76/BVR/2017 

 

Date: 15.06.2018 

By R.P.A.D.  

To, 
M/s. Atam Manohar Ship Breakers (P) Ltd., 
Plot No. 88, Ship Recycling Yard, Alang, 

Dist.: Bhavnagar. 

Copy to: 

1) The Principal Chief Commissioner, CGST &Central Excise, Ahmedabad. 

2) The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 

3) The Dy. I Asst. Commissioner (Sys.), H.Q., Bhavnagar — for uploading on website. 

Guard File. 
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