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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gancthidham), has been appointed as Appellate Authority for 

the purpose of passing orders respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 39R 31Vlctc1/ '1c-d 31N-1"-d/ 5lkJ.td/ II.Lct 3lklc$-d, /boc 3cYI, lc/ , IclIc1, / jfldodj 

/ I1/ Ic1dhfl dkI Tr ,r1!l T/1 1 i1d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

3Pf T 1c T /Naine Address of the Appellants & Respondent 

MIs K.P.G. Enterprise,, Plot No. 91, Ship Breaking Yard, Alang,, Bhavnagar - 

364 001 
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Any person aggrieved by this 0rder-in-Pippeal may file an appeal to the appropriate authority 
in the following way. 

?liRT i ,ioç'fZ1 3çL , i c i15 f 

31111ldH 1944 4i -1TT 35B 3fFdT 1 iiilc-d 3IJ-1, 1994 41 

c1 T [1 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) d11i..UI J-c-i1io1 I ilT I11 HfI1 51T IC'4, io-çI cIIc,d lc 9 TiF 31'.)e'I.I 

1fT c  1i , c'1T'F T 2, 34K .. '+tJV, o IT f 
The special bench of Customs, Excise & Service 'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) .'k-ci 1(a) 'sidR! dW 3-hilcil 3fN1I tT frr 3-T1'111 JRT 1e-'*, 5I 3c'-IIc lc"h 9 

clIch 31LIc NItf1 F (l.l-èc) i TTii PTh-T 11'tf4i, , -)).r c1(1, 1Io Ti1? 

316d-1cI- oo ci,') F[5 si-l-f -Q-  Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 3c1llcff, 9e"i 
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35B of CEA, 1944 
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(iii) .1)gN  i RR1 3ftF -dd chi/f L' zcIc, lc1' (3{tr) 11-1Icjc4, 2001, 

c- l.ch 1T21, '1i 1e-i 41) RTJT  41) J-UI 34 çjdIIfl  dRil 1J-i1I, t'' 5 

IRTI T 3iRiEr , 5 RTfl1  Zn 50 ?!TiiT tlV FT inZnTr 50 W  3 

1,000/- q,_5,000/- 3{2FT 10,000/- €4) T 1J-1I 1c4' 41)   e1d1 chI f).iftiT 
r 3IclI, Ztflf 3TtMR[ oiii1fitui 411 Z Hk.lc1i ()l-cR "i  1 1ft 1't 

cj c,ci 31T't id 41Z  c1Ii U"-ii 'Ei ii1r itR Er idIdIc-i, 

41)  IT ZnfV '3if'I 1F 31)c'1k Il1i.uI 41) 1Iifl tiir I TTZ 31TT 

(-è 3ti*) 41 ¶v 3n- 41 i-ii1 500/- [Lf T Pc)iJIr i,-ct, rrr ir li 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompamed by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs. 10,000/- where amount of duty demand/interest/jJenalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominateu public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be  accompanied by a fee of Rs. 500/-. 
3i) Zni1TT I 3Ti, tth-d 1994 4) RT 86(1) 3T)B  

Ik4), 1994, 41 f 9(1) 41 dd )1l1d WT S.T.-5 iu. 41) Z5T d1I P 

1TII 3f413f41)_iTf, 3f1cIdo1 cj  (3 b~J1II5)d 

Mt ZnfV) 31'R Zn rf 41 flif, o1I 41) d-d  41) RT 3ft c'ldlkll 

dIj ,90-fl ttfQ 5 ç.fi  Z4{ 3fFf  5 fljtftT  ZIT 50 IT 1V d't 3T1ZIT 50 1T 'bV 

t fi: 1,000/- lctlt,  5,000/- *i.iI 3{cii 10,000/- FIf { 1Iiftr ,ii' ri 411 ~r 
,dd cbij frIIrfr le-4i i1 RZlff9, if'l11 .3141cR ZIH4I(f1ch.0 I 41) lNI 41     41 

i f41t r th 41F d[T tl1f 1IIFt41IT TtF IZITU f41z jIo-fl I 

I4-  4'I §ddIo1, 84 411 .3 fFT f ZTT fff)R i;i 1bit i4)ck oIiII)ctUi 41) iF TII 
T1T 3U1 ( 31T) 41 f  3f-'  41 IffT 500/- '4i iI lc old-lI o1I 1T t 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shal be certified copy) and should be accompanied by a fees of Rs. 1u00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is mpre 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form f 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Triunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1 31ff)1lRTiT, 1994 41r tIflT 86 411 -TT3f't (2) i  (2A) 41 3Il{  41) d4) 3{tf  

a-icHc1, 1994, 41 IZIif 9(2) 4 9(2A) 41 d )iI*tf 1Thf S.T.-7 f 411 tiff t41i' I 3T41 [[T 

.31N-d, tcçk.l cLUc, lc'4' 3-IZIT 3rJklcc1 (3{1)c1), 41fz 3c1id fF c1kI t1J 3TTT 41) ik' 

ç'jdo c  (3 i.  1i Tfflf F iIl) 34T 31IZIl9 ckl 1I-l'b 31N'*d 31Zn1T 3YI4d, 

3c1jc, l/ ,l)ciIc4-,t, ch) 3i)c' -tIcbuI 411 3FcII c Ft1 ibi ¶ - I 'r1 cH) 31If 41) 

 \' / 
The appeal under sub section (2) and 12A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2 & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

flR5 tc4 1i1FEF 3i1ZI 1tZIPI1 (l-è.) 41 1t 3ltIflft 41 iRTiT4 ir ,o-Idl 

944 41) IITIT 35t  41 3tiTF, 1) 41) f cc1,ii 3TTi[, 1994 41) TI1 83 41 

24't cjdI 41f Z[ , iff 3{1F 41 1,ij1)cui f 3P1)f I[II TZ1 3c'-IIC, 

41 10 ff1flT (10%),  ZIFiT lcl 31Z-f[91 I411II?,d , Zn i,iii,  41rr jld-o1i 

dldIo-t ¶41ZIT Iw, Zn4f f41 r w 41 141 err1'r iifr ?dI 

TI 

cf,o-clk1 3r1Ic 9fI p   41 3fTiF "T-ffiT 41Q dI(' lc" i ld-o1 Ff1[ 

(i) Ur11413ff 

(ii) T 41) ç) Zf 111:41 

(iii) tiiii 41 41s 6 41 ?  ir 

 ¶41 5 PRf41]ZI 1)Zf11ZI(Th 2)3 2014413ITT4 tt3i'1)0i) 

'l *c*'i1 41 f1O91tI fff11ZF 1iTO- 3-P/It iZf f1'fF "hi c'fldl Z{1 1i/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

(B) 

(i) 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 

iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay 

application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 



Rd tTiTr 3ffT: 
Revision ap1iation to Government of India: 

f 3nr 4I tTUr 4Ii1 tFr RTR J, ZV 3c'-ll 1994  .1TT 

35EE Rr kdct 3fl9r 31 IITR1[ -l{bk, TTrnTUT 3Tf&T fF1T JIe1, .lH-cl 
Id, ,r Hc, rir -i 1- 1 fboo 1, ct  1zrr i jo-u I / 

A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 d-flcj fll?f C-I d-Ild-jc'1 f, EjT bTrI ¶'l RTf 'tl tt blloI R dI ll4.dllo1 

Zn thf1I .3Zf  ctl (il o PT fFi 1PF ITT @IT ' I '-11.(dl oi Zn 

iSl'l. PT §TT t RTI[ -UT d)doi, i* hlIo  Zn dI d-llel o1hiIoi 
c -fld-ç I/ 

In case of any loss of 000ds, where the loss occurs in transit from a factory to a warehouse or 
to another factory or rorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

5IT ¶I3i   PT I  1ZI[T cj-,J jd-jUj l.1'4-d d-Ilc'l 'R fI 

bocli1 3cIIc, (1) Id-k , ft 4T   PT   ikld  dldll -I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) ZII~, 3cIId ln I lldldlo-I 1V 1T IT SIIf, TR PT iI lW d 1PT dRll I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

.3r-Ud ic'-lIco1 lcch IZJi-floT h ft  k  3.ffl1pr 

dcI d-flo1 41 'T 3Th r 3iIcf 11fl 3ilcl-d (3Tt'tf) ciH.l f[ 311ZPf (T 2), 

:L998 f-IR1 109 dl.i dj 3{PPT rPT1f PT  qT 1L W 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3'-d 31Tl l 1I ThF FEPT EA-8 -q  ic  (3r) fdd-lIc, 

2001, PT 9 3-T
, 

i 3flI 3 d-115 l Tt 

3ic4-d 3lTT 1TT Ff 31If 3Ill 3-ffi1 ,doj c1) 511t PT1TI 1TT 

ilTf Ie.c4i 311zr1, 1944 r tiii 35-EE il [1I 1rftr  4) 31c.,Id-ld1 F1'cRT d tR 

TR-6 ct1 icoi EITfl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

TTITUT 3i1 ,oi jif -o1c Ic1 fif-1ftiT Iri ilI  i)t Z51Tt PTfPV I 

doi ZPPT lcf  IRTI YdI PT 3ft lPT i i'II 200/- il IdldIoi tPT  3 P1 -Ie1doi 

PPT IT IdJ d FF 1000 -I il ldIdIoi Ii H0 I 

The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

31Il [ J-Irl 31Tft chl Jiftf i9 c'1lch d-1c 31Tf flV lr-ch Ff -IdIdloi, i''*c1 

TfPT1IoiI tIi 

d.4j cjUj cj.) i  3lt'I PT E5p  .11cFj f l.ch fPT iIdl I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the. faCt that the one appeal to the Appellant I ribunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

i i 3TPr, 1975, 3frt- I IZ i i 31Tf v 3l1r 41 

6.50 T -mr rr   IoiI PTVI / 
One copy of application or 0.1.0. a' the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. b.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act, 1975, as amended. 

(F) T cboi'k1 .3c'-Bcl 1Cch Lf IPTEIC 3t1IFT PTPT1I1ifUT (TZ ¶'ii)_fQ4Ic4c, 1982 

ici 3{P PfTf RT1 ch' J-I1c1 ch.foi TI PI i IO1 31Icbii PT 1Idl I / 
attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3- 31-IIcN lI1l1chII c4l 3P1'llf e,Ile.I TN1i cd.H'-4ch, -cd 3 oic1oidJ-1 1PT1Tft 1V, 

3IT 14TZ1I aii. www.cbec.gov.in  i i1P I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental wesite _yç efg9v-in 

(C) 

(i) 

(iv)  

(v)  

(vi)  

(D)  

(E)  

(G) 
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:: ORDER-IN-APPEAL::  

M/s. K.P.G. Enterprise, Plot No. 91, Ship Breaking Yard, Alang, Dist. 

Bhavnagar (hereinafter referred to as "the appellant") filed the present appeal against 

the Order-in-Original No. 35/AC/Rural/BVR/RR/20 15-16 dated 16.01.2016 (hereinafter 

referred to as 'the impugned order") passed by the Assistant Commissioner, Central 

Excise, Rural Division, Bhavnagar (hereinafter referred to as "the lower adjudicating 

authority"). 

2. The facts of the case are that during the course of audit it was found that the 

appellant had availed Cenvat Credit of Service tax of Rs. 8,66,472/-, which was paid on 

transportation charges for removal of goods from the factory gate to the premises of 

Consignment Agent and that the Service tax was being paid by their Consignment 

Agent through Sale Note and collected from the appellant. The appellant availed 

Cenvat Credit of Service tax paid on GTA on the basis of this Sale Note. Since sale 

Note is not the document prescribed for availment of Cenvat Credit, the appellant did 

not satisfy Rule 9(2) of Cenvat Credit Rules, 2004 (hereinafter referred to as "Cenvat 

Credit Rules") and Rules 4A of Service tax Rules, 1994 (hereinafter referred to as 

"Service tax Rules"), therefore, SCN No. V.CE/1 5-19/Audit-Il l/SCN/1 5-16 dated 

23.12.2015 was issued to the appellant demanding duty of Rs. 8,66,472/- and for 

recovery of interest and imposition of penalty. The adjudicating authority, vide impugned 

order, confirmed Central Excise duty of Rs. 8,66,472/- under Section hA (4) of the 

Central Excise Act, 1944 (hereinafter referred to as "the Act") and also ordered recovery 

of interest under Section 11AA and also imposed equivalent penalty of Rs. 8,66,472/-

under Section 1 1AC of the Act read with Rule 15 of Cenvat Credit Rules. 

3. Being aggrieved by the impugned order, the appellant files the present appeal, 

inter-alia, on the following grounds:- 

(i) The adjudicating authority has not interpreted provisions of Rules 9(1)(a) of 

Cenvat Credit Rules, 2004 and Rule 11 Central Excise Rules, 2002 properly. When 

excisable goods are transferred to the place of Consignment Agent, the actual freight 

charges are required to be added to arrive at the assessable value in terms of Rule 5, 

read with Explanation II of Central Excise Valuation (Determination of Price of Excisable 

Goods) Rules, 2000 (hereinafter referred to as "Central Excise Valuation Rules"). 

(ii) The Department has not denied that Consignment Agent has paid Service Tax 

on the actual freight incurred towards removal of excisable goods from factory gate to 

place of Consignment Agent; that as per Central Excise Valuation Rules, Service tax 

was not required to be paid on such freight charges, as the cost of actual freight was 

duty paid; that sales of excisable goods had not been completed upto the place of 

Consignment Agent, but completed as soon as the excisable goods were sold to the 

independent buyers who were not related to the appellant; that the Department cannot 

levy two indirecttaxes without any authority of law. 
Page 4oflO 



• Pushpam Pharmaceuticals Co.- 1995 (78) ELT 401 

• Sarabhai M.Chemicals Vs CCE — 2005 (179) ELT 3 (SC) 

• CCE Vs CMS Computers — 2005 (185) ELT 20 (SC) 
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(iii) The impugned order has been passed without proper application of mind; that it 

is admitted fact that disputed Cenvat credit had been availed on the basis of 

"Consignment Sale Notes"; that the appellant submitted sample copy of Consignment 

Sale Notes and stated that they had correctly availed Cenvat credit on documents as 

per Service Tax Rules; that from the documents, it is seen that Service Tax or Central 

Excise duty was duly assessed and the actual freight charges was shown separately in 

Central Excise invoices issued by the appellant; that the appellant had also paid Central 

Excise duty on amount of the actual freight. 

(iv) The lower adjudicating authority has failed to give his findings that how "Sale 

Note" is not proper document for availing Cenvat Credit; that ownership of said goods 

remained with the appellant and therefore, such transportation charges are to be 

considered as forwarding charges and they are entitled to avail Cenvat credit on such 

transportation charges under the category of GTA. 

(v) Upto transfer of goods to Consignment Sales Agents, there was no role of 

"consigner or consignee, as Appellant had simply transferred the excisable goods to the 

place of consignment sales agent. 

(vi) Consignment Sale Agent is acting on behalf of the appellant for subsequent 

sale of the excisable goods to the independent customers; that service tax paid by 

Consignment Sale Agent has to be considered to have been paid by the appellant; that 

the appellant has paid Central Excise duty on freight, as well as Service Tax under the 

category of CIA. 

(vii) That during the disputed period, Appellant filed periodical returns and maintained 

Cenvat credit accounts and raised Central Excise invoices, wherein all such particulars 

had been mentioned and they had provided the information before their unit was 

audited and therefore they had not suppressed any facts with intent to evade payment 

of Central Excise duty and therefore, penalty under Section IlAC of the Act is not 

sustainable. 

(viii) It has not been denied that the input service has not been availed in or in relation 

to excisable goods sold, through Consignment Sale Agent. The appellant relied on 

following case laws to submit that Cenvat credit has been correctly availed by them :-. 
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• Graphite (I) — 2007 (212) ELT 54 (Tn.- Mumbai) 

• Veiji P. & Sons Vs CCE — 2007(8) STR 236 (CESTAT) 

• S.Kumar Ltd. Vs CCE- 2007(211) ELI 124 (CESTAT) 

4. Personal hearing in the matter was attended to by Shri N.K. Maru, Consultant 

and authorized Representative, who reiterated grounds of Appeal and also made further 

written submission dated 16.02.2018. 

4.1 In written submission, Appellant reiterated the grounds raised in Appeal 

memorandum and submitted that they transferred the goods from factory gate of 

Appellant to the place of Consignment Sales Agents under Central Excise invoice. 

Appellant had paid Central Excise duty on the transaction value, inclusive of actual 

freight, under Section 4 of Central Excise Act, 1944 read with Rule 5 of Central Excise 

Valuation Rules. Thus, the Consignment Sales Agent was not required to pay Service 

tax under GTA but he paid Service Tax on Goods Transport Agency, which has to be 

treated as having paid on behalf of Appellant as he was Approved Consignment Sales 

Agent for sale of said goods on behalf of Appellant only. Appellant referred to definition 

of "assessee" provided under Section 65 of the Finance Act, 1994 and claimed that they 

paid two taxes viz. (1) Central Excise duty and (2) Service tax on same transaction i.e. 

payment of GTA, however, the adjudicating authority has failed to give findings in this 

regard even if the Consignment Agent in the instant case was nothing but essential part 

of Appellant as per definition of Consignment Sales Agent. 

4.2 They availed Cenvat credit on the basis of "Consignment Sale Note" which 

contained name of the service provider, nature of service, Registration No. of 

Consignment Sale Agent. Therefore, those documents were legit documents for 

availment of cenvat credit paid on GTA. Appellants relied on decision in the case of 

M/s. Graphite reported as 2007 (212) ELT 54 (CESTAT-SMB) wherein Cenvat credit on 

basis of 'cash memo' was held admissible and it was also held that hyper technicalities 

should not be made basis to disallow Cênvat credit. 

4.3 It was also submitted that the Final audit report No. II/RJTNI/C/550/14-15 was 

issued on 12.05.2015, whereas the Show Cause Notice has been issued on 23.12.2015 

after lapse of one year from the date of disclosing the facts and hence demanded is 

time barred; that they relied on decision in the cases of Wearwell Tyres & Tubes Indus 

P. Ltd. Vs CCE, Bhopal reported at 2010 (257) ELT 126 (Tn. Del.) in this regard. 

4.4 The term "assessee" as defined under Section 65 of Finance Act, 1994 

according to which the said "assessee" was nothing but the "Appellant". 

4.5 There is no revenue implication as the appellant has paid two taxes, Central 

Excise duty, as well as Service Tax on GTA freight charges and therefore, entire issue 

c4 Page 6 of 10 
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is revenue neutral. They referred to the OJA No. BHV-EXCUS-000-APP-034-2017-18 

dated 12.09.2016 in the case of M/s. G. N. Ship Breakers, Alang and OlA No, BHV-

ExCUS-000-APP-096 to 97-2017-18 dated 25.01 .2018 in the case of M/s Navyug Ship 

Breaking Co. and submitted that their case is similar to those cases and therefore, the 

impugned order needs to be set aside. 

Findinqs:- 

5. I have carefully gone through the facts of the case, the impugned order, grounds 

of appeal, oral as well as written submissions made by the appellant. The issue to be 

decided in the present appeals is whether availment of Cenvat credit of Service Tax 

paid by the Consignment agent of Appellant on transportation charges from the factory 

gate of the appeLlant to the premises of Consignment Agent is correct or not. 

6. It is on record that the appellant at the time of clearance of goods from the 

factory gate paid Central Excise duty in terms of Explanation-2 to Rule 5 of Central 

Excise Valuation Rules, on value inclusive of freight charges from the factory gate to 

the place of consignment agent. The availment of GTA service, and payment of Service 

Tax by their consignment agents is not under dispute. 

7. I find that the lower adjudicating authority has denied Cenvat credit of Service 

Tax paid by Consignment Agent on the ground that "Sale Note" issued by 

Consignment Agent is not a valid document. 

7.1 The appellant has strongly pleaded that Consignment Agent was acting on 

their behalf for subsequent sale of excisable goods to the independent customers and 

hence, Service Tax paid by Consignment Sale Agent is to be treated as having been 

paid by the Appellant. I find that in common business parlance, role of consignment 

agent is to receive goods from the principal for the purpose of sale. The ownership of 

the goods remains with the principal and the agent sells the goods on behalf of the 

principal, as per his instructions. The agent will then deduct his commission from the 

proceeds of sale received and transfer the remaining amount to the principal. The 

"assessee" under Section 4(3)(a) of the Act defines as 'a person who is liable to pay the 

duty of excise under this Act and includes his aqent'.  Since the dispute is about Cenvat 

credit of Service Tax paid under GTA, it is important to refer the relevant clause of the 

Act also. I find that Section 65B (12) of the Finance Act, 1994 defines the phrase 

"assessee" as 'the person who is liable to pay tax and includes his agent'. I find that the 

Consignment agents of the appellant have issued Consignment Sale Notes, wherein the 

expenses occurred while receiving the goods from the appellant such as freight, 

loading, etc. and Service Tax on freight charges and their commission and discount, 

have been deducted from the sale proceeds of the excisable goods. Therefore, the 

expenses incurred till the excisable goods reached from factory gate to the premises of 

Consignment agent were borne by the appellant. I find that the person liable to pay 
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freight, is liable to pay service tax, under reverse charge mechanism in case of 

transportation of goods. I, therefore, find that contention of the appellant that Service 

Tax paid by Consignment Sale Agent is to be treated as paid by the appellant, is 

correct. I also find that in the cases of sale of goods through Consignment Agent, the 

premises of a consignment agent from where the excisable goods are to be sold, is to 

be considered as "place of removal" as defined under Section 4 of the Act, which reads 

as under :- 

"place of removal" means — 

(i) a factory or any other place or premises of production of manufacture of the 

excisable goods; 

(ii) a warehouse or any other place or premises wherein the excisable goods have 

been permitted to be deposited without payment of duty; 

(iii) a depot, premises of a consignment agent or any other place or premises from 

where the excisable goods are to be sold after their clearance from the factory; 

from where such goods are removed. 

7.2 I find that Appellant has availed Cenvat credit of Service Tax paid on outward 

transportation of the excisable goods upto the place of removal i.e. premises of 

consignment agent, from where the excisable goods have been eventually sold, which 

is covered under the definition of "input service" as provided under Rule 2(l) of Cenvat 

Credit Rules, which reads as under:- 

"input service" means any service — 

(I)  

(ii) used by a manufacturer, whether directly or indirectly, in or in relation 

to manufacture of final products and clearance of final products upto 

the place of removal, 

and includes se,vices used in relation to outward transportation 

upto the place of removal.  

[Emphasis supplied] 

7.3 From harmonious reading of definitions of "assessee", "place of removal" and 

the role of consignment agent in selling excisable goods, I find that Service Tax paid in 

respect of transportation of goods from factory gate to the premises of consignment 

agent is nothing but "input service" for Appellant which has been used for transportation 

of goods upto the (extended) place of removal and Cenvat credit of Service Tax thereof, 

is allowable to the appellant. I find that Hon'ble CESTAT, New Delhi, in the case of M/s. 

N.H.K. Springs Ltd. reported as 2007 (215) E.L.T. 354 (Tn. - Del.) held as under:- 

8.1 The expression 'clearance of final product from the place of removal' 

has to be understood in the context of the preceding words, which refer to 

service used by the manufacturer in relation to the manufacture and 

clearance of final products, from the place of removal, which itself may 
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require input sen/ice. Outward transport of final products would start after 

the clearance of the final product from the place of removal. The 

clearance of final product, is an activity contemplated for the purpose of 

removing the final products from the place of removaL Till the point they 

are removed, 'input sen/ice' for clearance can properly be called input for 

the purpose of clearance. The expression 'outward transportation upto the 

place of removal', delineates the extent to which 'input sen/ice' in respect 

of transportation, could be claimed. The definition of 'place of removal' 

has expanded by virtue of Section 4 of Central Excise Act, 1944, beyond 

the factory premises to other place or premises wherein the goods are 

permitted to be deposited without payment of duty, from where the goods 

are removed, and also depot, premises of a consignment agent or any 

other place or premises from where the excisable goods are to be sold 

after their clearance from the factory. In view of the expanded meaninq of 

the expression 'place of removal', outward transportation upto the place of 

removal has been recoqnized as 'input sen/ice'. It is not the intention of 

the Legislature to bring about a dichotomy in respect of credit of 'input 

sen/ice' of inward and outward transportations. Even the sen/ices referred 

to in the inclusive part of the definition, would necessarily have to be used 

by the manufacturer in relation to the manufacture of final products and 

their clearance, to qualify as 'input service'. It cannot be the intention of 

the Legislature, for all sen/ices, not specified in the inclusive part of the 

definition, used by the manufacturer, for manufacture and clearance of 

final products that outward transport sen/ice from the place of removal, be 

considered as 'input sen/ice' and in respect of sen/ices specified in the 

inclusive part of the definition, that outward transportation only upto the 

extended place of removal, should be considered as 'input sen/ice'. The 

word 'clearance' occurring in sub-clause (ii) of clause (I) of Rule 2 would 

only mean, removal of the goods and clearing the factory premises of 

such goods, and would not include any outward transport, which would 

occur after the clearance from the factory premises or the extended 'place 

of removal' of such goods, is effected. The removal of the final products 

from the factory premises, so as to clear the factory premises of such 

goods, would be clearance, and outward transport beyond the place of 

removal, cannot be read in the word 'clearance', having regard to the 

context in which it has been used. Therefore, applying the ratio of the 

decision of the Division Bench in MIs. Gujarat Ambuja Cements Ltd. v. 

CCE, Ludhiana (supra), the impugned order of the Commissioner 

(Appeals), holding that the Sen/ice Tax paid on transportation of finished 

goods from the factory to the premises of the customer, can be taken as 

Cenvat credit by the respondent, cannot be sustained. 

(Emphasis suppLied) 
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7.4 The adjudicating authority has stated that the appellant has availed Cenvat 

credit on the basis of "Consignment Sale Note" which is not a valid document for 

availment of Cenvat credit. The appellant contended that "Consignment Sale Note" 

contained name of the service provider, nature of service, Registration No. of 

consignment sale agent. Under the circumstances, even if Service Tax was paid by 

Consignment agents during the period under reference, the benefit of Cenvat credit 

needs to be extended to the appellant, when Service Tax payment on GTA by the 

consignment agents of the appellant has not been disputed by the Department. In this 

context, I find the stand taken in similar issue in OIA No. BHV-EXCUS-000-APP-034-

2017-18 dated 12.09.2016 in the case of M/s. G. N. Ship Breakers, Alang and OIA No. 

BHV-ExCUS-000-APP-096 to 97-2017-18 dated 25.01 .2018 in the case of M/s Navyug 

Ship Breaking Co issued by this office, accordingly, I find that the impugned order is 

required to be set aside.. 

8. In view of above, I set aside the impugned order and allow the appeal filed by 

Appellant. 

3141tclI Ii c.s1 1t  flcI1 T PI'-ld.RI 3'-1T1i1 cIl lIdI 

9. The appeals filed by the appellants stand disposed off in the above terms. 

F. No. V.2/66/BVR/2017 

By R.P.A.D.  
To, 
M/s. K.P.G. Enterprise, 
Plot No. 91, Ship Breaking Yard, 

P.O. Alang, Dist. Bhavnagar 

(P. A. Vasave) 
Commissioner (Appeals) / 

Commissioner 
CGST &Central Excise, 

Kutch (Gandhidham) 

Date: 15.06.2018 

Copy to  :- 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar. 

Guard File. 
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