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Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

E( 3Fkf'hCi & i) T oll'0 Oci '-ldl /Name&Address of the Appellants & Respondent :- 

1. M/s Salasar Bataji Ship Breakers, C-M-115 Near Jagdish Traders Kalivibid, Bhavnagar 
2. Shri Sanjeev Choudhary Director of M/s Salasar Balaji Ship Breakers Pvt. Ltd 
3. Shri Bharat M. Sheth, Plot No 619, B-2, Geetha Chowk, Bhavnagar 
4. Shri Vieodbhai Amarshibhai Patel, Plot No. 102, Escon Mega City, Bhavnagar 
5. Shri Kishorbhai A. Patel , , Plot No. 102, Escon Mega City, Bhavnagar 
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sr 3TlIr(3TTfl5r) A Txnf/It .i  aztfpr 0/rt yr/IA A oitei ui(0wi/t I \til0q..ioi A xivtx 314a cici t a'i.re 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) *et TivOT ,Aflv 0r910 n-a. apr AmOTT 3IATAOT tOTBrr)fllOFTnr A 3T4tFr, OT/IOT 3,-or; Ir 3tfI0thOTIT 1944 At cm 35B A 
3OTO Ord 3/1la, 1994 ATDrn86*3 OT(2iiTOTrnft- 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I under Section 86 of the 
Finance Act, 1994 an appeal lies to- 

(I) e4kcui A-aIa.d A 10/I am-A 4ier 35I.{ I(F0 r 4uia. t lvtftr .-iuiI0a.ui At ¶'A'r 'ftm, a-c aTa. r 
2, OTT. A. cm, a 1OTTA, Ar Ar ,ai4 uiiv 1 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2. R.K. Puram. New Delhi in all 
matters relating to classification and valuation. 

(ii) ;a;ia-,i ,..A; 1(a) * e,iiv xiv 3oftlqf A MT1TeT n)'T 10/I 3DM fla4i 91,-a., 84/Ir 3,-al; ITTm- iv )ciia.; sip aieila.;.i 
Ttv) At rrttsrxr *ttnr 't1wi, , rta TrOT, epei/I may 3mM 31iacjei;- 5(?F. Ar Ar .,iit art((ny- 

To the West regional bench of Cusloms, Excite & Service Tax Appellate Tribunal (CESTAT) at, 2  Floor, Bhsumali Bhawsn, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

3T$lAtOr .orieila.;xi A m 3D/ITT ',i-dd OTTA A f/tv Mftzr s,-ai; IrFOT (3Arv) f/eeia,'/I, 2001, A llaaja 6 A *pptpr f/t1rf/pr ¶.v 
uAr apay EA-3 Ar xiTt ctl/lAt A E3t (.ei .aidr vtTf/v I xi* A am am ca cl/I A am, 3t9T s,-ai; cm At Afar ,ei,,t Ar a/Ir 
3/IT eiaiiCi STOT ,,u-i.a, 5 or se am, 5 cia. aav xiT 50 cior  Tim 3TOTxiT 50 cia. aai.' A 3t151a Ar amur 1.000/- 

eor/. 5,000/- e'11 3IOmT 10,000/- -i'or/ OTT tflfn/lftpr 3T0T ITFOT Al 'SI/I 1rlad ortl 1/In/if/pr nram 10 mptpnvr, e(Ttc 3Alsttxr 

 Ar nilasi A piaaa. l2a-ci; A any A ).a(l n/i 11A121.1w s/v A Am coxi .,u/I )a.it.,i tA aiv; ;oi;t ).ar 'aici sri//v I 
*t'illri pia OTT macic, *OT Ar ar 911a.i A pci ott/v ipi elic 3m/IT/tsr .-aiCi(ta.ai Ar ITTIST ¶Antpr / I PTOTOT 3tTty (Ir/  3/ItT) A 
I/tv STTtny-wT A OTTO 500/- as'S mm I6rct'lftpr 11,-a. OTOTT wcr p'laii lI 
The appeal to the Appellate Tribunal sha11be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1000/- Rs.5000I-, Rs.10,000/- where amount of duty dernandlinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

- 

3m/IT/la ,-aiaai(/Iaorei A xrora SIcIly, I/tTPr 3llttl/Iorux, 1994 Ar otsi 86(1) A 3/TOT/Pr /aimc l/ataiieIl, 1994, A 11i.ic 9(1) OT  

(fli/tftpr cm S.T.-5 A sty c/tM A Ar or cv 3m/I OTTO (3  311/v A (As 3m/la Ar aloft T/,  3OTAr 'ui/I stEIn * ecac mA 

(sun/n A cm u0 if/ic /.1/ sti//v) 3/IT pc/ A ma A am cm ct//I A OTTo. .upi /ala.  Ar a/or ,ei,a Ar a/or 3/IT cacti arorr 

va/OTT, asur 5 cia. OTT see am, 5 cior as; ZT 50 cia. am rim SIStOT 50 cia. am A 31//POT /  Ar matEr: 1,000/- '15/, 5,000/-

as11 3ISTBT 10,000/- a'f/ OTT Am/I//PT 31511 llstal Ar 111/I 9r'.i ki Am/Il/C ITFOT OTT nP1TiTPr, Ci(/IC 3m'l'lT'flOT .-eieil/Ia-aw At nrria A 
epics. '1flI-cI'1 A ximm A l/.+It Al ci/Cles. 'u/v A Am ai;i OTT/I /a.iI/ct Am is.c cai'1i l/t.aai .ei.Ii sn//tv I eeITlc pot-c mm 

As. Ar ay Inoti A flt.li ott/v 31/5 1101/ITT 3DM/Op aztlorrftlspTnr Ar 1lieii f/sty I  amtar 311Am (mA 3l  A f/tv 3ITAEIT-'rx t StIlT 

500/- a-tv OTt Am/tft rem STaT 'esci p/ai lI 
The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 
quudruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50001- where the 
amount of service tax 8 interest demanded 8 penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax 8 interest demanded 8 penalty levied is more then fifty Lakhs rupees, in the 
form of crossed bank draft in favour oi the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(i) frd IIIG)lvJ4, 1994 l BItT 86 3irB1lT3ft (2) VT (2A) 3n1It(It 4  *r xizlfl 3tTf1w, siw vieir(1, 1994, n )1vai 9(2) VT 

9(2A) d$rf 16I5I?OT Wrx S.T.-7 IV T*5?1 VT I  IBIS 3VTV, VlT lr'uc, ni 31515T 3ItW81 (3Trflr), mTxr lenlO IrFT 

cvio ntftr 3tTIr r ctlztY ii T (1Ji VT nr) i)Di  ntT)V) 3Thr IfITTiT OslO eivw 3111TB 3VlTr 141d, 

-sin srFsn/ sImr, 314118tZr -nisiG1qsui 3iTBIr 4I 'it' SIT ¶tr us srnr r nf sf1 onr * iii  EII1 I / 

The appear under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate TribunaL 

(8) i  lT thr'liO rpm V ni'v 3clsflT tnrnner (n) 3rat SITm vlT o-sic nte 3jthVT 1944 

BItT 35Vm r 3jatrpr, at sf1 ff e 3ThBIT, 1994 tf  BITT 83 sf 31/lsfle eiw Sf1 sf1 sfT , 551 3lTf14r sf Vf 3tTf1lf15T 

 * 3TrfI5r 'e1 SISIT j -'mI tITRi/*ST SIT des * 10 vl*tISF (10%), 1151 SITV VT Ir*iI9T O5ld , TI 11at)atT, 11 fisT atañwr 

(ei(~ui , TI TTTTITTSV (dri .eii, Tir* 551 DIII fi 3111*li 11511 ffl 'iiI ta5 3t4fflli /51 51(51 VT 'hs)v eec Sr 

irliC sinT  VT uisr 45 3151451 "xtpr fv urn re" 45 Gt-e nitth 

(i) Irn11sfTfl3tP)TtSIe 

(ii) sfiac .ier sf3 f1 r sea 

(iii) 45(Tis-n (ciurfIflIT516453TT)511(Tq,J.i 

- 11151* 5T (51 515 51151 45 511151111 (5rrf vi (Th 2) 311f31015151 2014 45 311551 45 ¶c4\ 31*1*155 ',ii)f1SIif1 45 515111 t8ITlTt5f151 

IwluTar 313ft cm 31rft11 1* i et( fl)i/ 

For an appeat to be filed before the CESTAT. under Section 3SF of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penatty are in dispute, or penalty, where penalty atone is in 

dispute, provided the amount of pie-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Dewanded shall include 

)i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

BITT sMSIi  S/f 5151415151 31146v1: 

Revision application to Government of India: 

515 31*155 451 rnflsTr dli1iSIi tGu SiCef) 45, 4515f155 Ir'lii, 1551555 311511455151, 1994 451 urn 35EE 45 nBxr qsptnn 45 1511145151 31115 
lil5tT, SITTT 555=15, 4df1IT1 31141511 (5rd ef-sieivf.  (4151171, cftsf1 SiSter, aflnrn 41s scmr, eec sM, r141issfl-ii000i, sf1 
(leer .ulel 11T45Vl / 

A revision application lies to the Under Secretary, 10 the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street. New Delbi-il000l, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Seclion-350 ibid: 

 Clvi 45 d'hSIC 45 eivil 53, lIfT 1'viuii,{ 141* civ Si fi1r45r s=icsai,  45 ststs 5151 fi 'isi  45 ke r 141.45 arms s=iseaf rn 
(lIst 141=45 VT 513115 45 ç,5s 54515 5151 isdivid 45 tid, TI ffl457 511115 5115 45 111 t45t55T 45 StIlt 45 h5ft-wui 45 st5id, (5,45 SI.smi41 511 
(5=sli msrt 45 vie 45 45 alT5Si 451/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

SlTTlTfleIris (4145 5i  tIT135Si141451555Si5115145 I45155d4erf5=,-41 SI1lt51T1*51fl5fl51a4Ic 13'O)45 
srai45*f1surmfleigc 141=45 se Sii45rsi45 141/ 

In case of rebate of duty of excise on goods exported to any country or terrilory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

IrIlO 1511511 TI SISidid (415,' (SilT 541511 41 5i515, 41'iivi TI Sicid 513 civ lStSi'r IfiTI 41IT 4t I 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

41151(51151 3e410 55 Ir'SiOd nt54 R 45 S4T59TT 4513131 Si 1151451454531541 31*-t'51TIJT VT 51545 14114ee 5115155151345 rlrtd dsa-4 451 ur14 14 311T 4145 
34TSirSi3VTSIT)31f1Tat)fleIst1Sivi 341511855145 (11.2), 1998 451tfRr109*iOi5i lt*ul14lrl41u3cmtssciui)41(5 51511545 

n 551  1411 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules wade there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

145(5-c 3IT41s5r fir 541*411 ties evisi EA-8 45, Si 451 4174151 Ir4iOd t5Rs (3141151) (lls.iiel1, 2001, 45 (41ssc 9 45 31*41st f41GI12,c 31 
551 3414Sf 45 e4qs'i 45 3 51151 45 31511151 533 eif1 T1T1331  I os41ev 3114515 45 einxr urn 3114151 11 314555 n4tr fl 41 ct331s41 sf  
-1111451 11151 41 ,-eic 51e"l, 3111151SiTsr, 1944 451 15511 35-EE 45 ,-iv 14541*55 54ee 451 a{rzr11Y 45 Tn'm 45 ft q TR45 fir 

Si vii45 rn141vi / 

The above application shell be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the dste on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944. under Major Head of Account. 

tid41uwT34TOd fl51V51(ljI41Id 1555S 555313 145151455113311 

 sieve swe nT vie e's4 ITT isis'f SIT 3 sf1 sie4 200/- 511 TIIItTST (5=55! StIll 315r vi141 sieve 'i=vi V55 visa 45 .ee511 4114 
s's/i 1000 -/ 1 S-viIdIf 411551 .,iiii I 

The revision appl(cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lsc. 

vi)?,  5111 31T41r * st4 s 31141541 511 51ITT41Ir 31 14 54314151 5151 3115151 515  I31V lIST TI 517151t55, 1445-v 511 45  Side TtTl3451 515 SIS-It 45 
 sf1 fir 131T1 W41 5111345 e41 45 ff117 rnrr135t151 3J1134531  STZt1i153SI55T 541 VT 3145351 TI siswis 513 VT 31143151 fleui .5155 31 I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. shoutd be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellani Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

n  3lff)41e, 1975, 45 31d55511-1 45 .3114nr 1* rutw 3i145r 531 srf* qt (Sittfter 6.60 r 
-viiviielvr nrym ftlfm visit i3ei 1114551 / 

One copy of application or 0.1.0. as the case may be, and Inn order of the adjudicating authority shall beer a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee ,Act,1975. as amended. 

,41vii nrim, 45v41sr 1r4i S1lT VT 41515=5 3441*351 55115tTl53SITvT (s'i41 1411:i) 141sieiie1l, 1982 * 5(8(51 VT 315155 sreIfur ssisi45 ft 

 '1=541 ei41 (45nrv41 3t3t sf1 1-vile anatlnsr (41=su slid! 311 1 

Attention is also invited to the rules covering these and other related matters contained in the Customs. Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

31151 314'irflvl tii)41i31 511 3141o5 31115151 '1=5/i 45 Sielllel CCI'S'S, (55-efet 31(5 C45CCSI 5411151141 45 1*17, 35'fI5tt41 *54111351 àaviipc 

www.cbec.gov.in  11 4511 1155* 31 I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  

(C) 
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ORDER IN APPEAL::  

The present five appeals have been filed by the Appellants (herein after 

referred to as "Appellant No.1 to Appellant No.5) as detailed in the Table below 

against Order-in-Original No. 64/AC/Rural/BVR/RR/ 2016-17 dated 31.03.2017 

(hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner of Central Excise, Rural Division, Bhavnagar (hereinafter referred 

to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Appeal No. Appellant No. Details of the Appellant 

1 v2/299/BVR/2017 Appellant No.1 M/s. Salasar Balaji Ship Breakers Pvt. Ltd., 

Plot No. 67 (24N), Ship Breaking Yard, Alang, 

Dist.:Bhavnagar-364150 (Office at: CM-uS, 

Near Natraj Store, Kalvibid, Bhavnagar) 

2 V2/300/BVR/2017 Appellant No.2 Shri Sanjiv Choudhary, Director M/s. Salasar 

Balaji Ship Breakers Pvt. Ltd. 

3 V2/294/BVR/2017 Appellant No. 3 Bharat Sheth, Plot No. 61, B-2, Geetha 

Chowk, Jam Derasar Road, Bhavnagar-364001 

4 V2/316/BVR/2017 Appellant No. 4 Shri Vinod Amarshibhai Patet, Plot No. 102, 

Escon Mega City, Opp.: victoria Park, 

Bhavnagar- 364002 

5 V2/327/BVR/2017 Appellant No.5 Shri Kishor Amarshibhai Patel, Proprietor of 

Shree Krishna Enterprise, Plot No. 102, Escon 

Mega City, Opp.: Victoria Park, Bhavnagar- 

364002 

2. The brief facts of the case are that officers of the Directorate General of 

Central Excise Intelligence (hereinafter referred as 'DGCEI' for brevity) 

conducted search operation at the premises of few major brokers at Bhavnagar 

and recovered several incriminating documents. Thereafter, another rounds of 

search operation were conducted at the premises of various manufacturers and 

transporters and recovered various incriminating documents indicating 

clandestine removal of dutiable goods and fraudulently passing of Cenvat credit 

by them without physical supply of goods, etc. 

2.1 Show Cause Notice No. DGCEI/AZU/36-315/2012-13 dated 19.04.2013 was 

issued proposing demand of recovery of Central Excise duty of Rs.28,60,021/-

under proviso to Section 11A(4) of the Central Excise Act,1944 (hereinafter 

referred to as "the Act") alongwith interest under Section 11AA of the Act and 

imposition of penalty under Section 11AC(1)(a) of the Act read with Rule 25 of 

the Central Excise Rules, 2002 (hereinafter referred to as 'the Rules') upon 

Appellant no.1. The Show Cause Notice also proposed to impose penalty under 

sub-rule (1) & (2) of the Rule 26 of the Rules upon appellant No. 2, 3, 4 & 5. The 

Show Cause Notice was adjudicated by the lower adjudicating authority vide the 

Page 3 of 37 
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impugned order, in which (i) Central Excise duty of Rs. 28,60,021/- was 

confirmed under Section 11A(1)/(4) of the Act along with interest under Section 

11AA of the Act and penalty of Rs. 28,60,021/- was imposed under Section 

11AC(1)(a) of the Act upon Appellant No. 1, (ii) Penalty of 28,60,021/- under 

Rule 26(1) of the Rules and penalty of Rs. 2,41,612/- under Rule 26(2) was 

imposed on Shri Sanjiv Choudhary, Authorised Signatory of Appellant No. 1, (iii) 

Penalty of Rs. 75,322!- and Rs. 2,41,612!- under Rule 26(1) a 26(2) of the Rules, 

respectively, was imposed upon Appellant No. 3, (iv) penalty of Rs. 48,380/-

under Rule 26(2) of the Rules was imposed each on Appellant No. 4 a 5. 

3. Being aggrieved with the impugned order, Appellants No.1 to 5 have 

preferred the appeals on various grounds as under: 

Appellant No. 1:  

(A) The impugned order is non-speaking and non-reasoned in as much as it has 

not at all dealt with the pleas made by them as well as judgments relied upon by 

them; that the lower adjudicating authority did not record any findings on the 

arguments raised before him and mechanically dealt with the pleas; that the 

lower adjudicating authority has shown judicial indisciptine in not abiding by the 

various judicial pronouncements; that the impugned order is bad in law. 

(B) That the impugned order was issued in violation of principles of natural 

justice as the request for cross examination of alt transporters made by them 

was not considered and the impugned order was passed confirming the demand 

and imposing penalty; that no penalty was proposed on alt the transporters in 

the Show Cause Notice which implies that the statement was recorded under 

threat, duress and in unfair manner; the cross examination of all the 

transporters is required and their statement cannot be relied upon and used for 

corroborating evidence; that denial of cross examination of the person 

amounted to violation of principles of natural justice and they rely on judgment 

in case of Shalimar Agencies reported as 2000 (120) ELT 166 (Tn.), L. 

Chandrasekar reported as 1990 (48) ELT 289 (Tn.), Takshila Spinners reported as 

2001 (131) ELT 568 (Tri.-Det.), Sharma Chemicals reported as 2001 (130) ELT 271 

(Tn. -Kolkata). 

(C) That there is no any evidence except statements of the transporters and 

the brokers, which proves that they had clandestinely removed the goods in as 

Page 4 of 37 
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much as no statements of (i) owners or their drivers (ii) buyers/purchasers of 

consignees have been recorded by the investigating officers; that no 

corroborative evidence about receipt of any cash amount is available on record; 

that charges of clandestine removal are serious charges and cannot be 

established on the basis of some registers of unverified nature and they rely on 

judgment in the case of Tejwal Dyestuff md. reported as 2007 (216) ELT 310 

affirmed by Hon'ble High Court of Gujarat reported as 2009 (234) ELT 242 

(Guj.); that apart from the registers of transporters, the investigation did not go 

to the logical end and does not result in the alleged clandestine activities on the 

part of Appellant No.1; that the said daily reports alongwith other documents 

could have been the starting point of investigation; that for sake of brevity, they 

referred their submissions made at the time of adjudication which may be 

considered for present appeal also; that the quantification of Central Excise 

duty confirmed on the base of Trip/booking registers is wrong and not on the 

basis of evidences. 

(D) That the findings cannot be based on mere surmises and conjectures and 

on assumptions; that the charges of clandestine removal is required to be proved 

by production of affirmative, positive and tangible evidence; that no evidence or 

record to corroborate the charge of clandestine removal is shown in the Show 

Cause Notice; that charges of clandestine removal cannot be based on diaries of 

unverified nature and they rely on decision in case of Tejwal Dyestuff mnd. 

reported as 2007 (216) ELT 310 (Tri.-Ahmd.) affirmed by Hon'ble High Court of 

Gujarat reported as 2009 (234) ELT 242 (Guj.); that the entry made in the diary 

recovered from Shri Bharat Sheth during the search is third party evidence; that 

the Show Cause Notice issuing authority neither provided any list nor relied in 

the Show Cause Notice in which they have listed deciphered large number of 

encoded entries and names appearing in the pocket diaries/notebooks seized 

from the brokers; that no evidence of illicit transaction had been produced by 

the department; that they never admitted clearance of goods clandestinely nor 

any documentary evidence suggesting that they were involved in clandestine 

removal of such goods; that no evidence neither documentary nor otherwise 

available on record regarding the transport of so called illicitly cleared goods 

from their premises; that no evidence has been gathered by the DGCEI of even 

one instance where the excisable goods cleared by the them were found to be 

received by the purchased without proper invoices; that they did not received 

the amount, which has been indicated in the private diaries as paid in cash to 
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them; that no investigation was extended to any purchaser that they had made 

any payment on receipt of the clandestinely removed goods to them and 

whether they received such goods or otherwise; that no corroborative evidence 

available on record about the receipt of any cash amount; that the department 

has not produced any evidence regarding enquiry from buyers about such 

purchase, flow back of funds from the buyers and hence demand alongwith 

penalty is not sustainable. 

(E) That for demand confirmed on the basis of the investigation in respect of 

Shri Vinod Patel a Shri Kishor Patel, brokers, they do not want to repeat their 

arguments made herein above in respect of demand confirmed on the basis of 

the investigations carried out with Shri Bharat Sheth and with the transporters 

and they rely on their submissions made at the time of adjudication; that as per 

Indian Evidence Act, burden of proof lies upon the party who contends 

something and in the present case burden was not discharged correctly; that the 

partner of Appellant No. 1 has never stated that they have sold the goods 

clandestinely; that for data retrieved from the pen drive, Shri Vinod Patel stated 

that he made a practice of accounting and hence no corroborative or adducing 

evidences have been produced by the department; that the onue to produce 

such allegation is on the department and not on the appellant; that there is no 

other evidence to reflect upon the clandestine manufacture and clearance by 

the appellant; that the deposition made by different person in their statements 

are not relevant; that none of the transporter has confessed that the goods 

cleared by the appellant clandestinely had been transported by them or none of 

the purchaser has confessed that the said goods were purchased by them or 

none of the angadias confessed that any amount has been paid to the appellant; 

that they rely on the judgement in case of Amba Lal reported as 1983 (13) ELT 

1321 (S.C.) 

(F) That they had not indulged in undervaluation of the excisable goods and 

had not evaded Central Excise duty and not received differential payment in 

cash from their buyers towards the excisable goods cleared by them; that they 

rely on submission made at the time of adjudication for sake of brevity. 

(G) That as far as passing on fraudulent Cenvat credit by issuing only invoices, 

they cleared the goods ex-factory on payment of duty; that the delivery of the 

duty paid goods is given at the factory gate to the brokers representing buyers of 

U 
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the goods and the payment of price of such goods is received from the buyers by 

cheque or RIGS; that there is no evidence on record that they were connived 

with the purchasers through Shri Bharat Sheth by issuing duty payment 

documents only; that they refer to the submissions made in detail at the time of 

adjudication to avoid repetition. 

(H) That they were not liable to penalty under Section 11AC of the Act in as 

much as no intention about commission of any office are proved; that no 

evidence was adduced in the Show Cause Notice to establish that the alleged 

acts or omissions had been committed by the appellant deliberately of 

contumaciously or in flagrant violation of provisions of law or with intention to 

evade duty. 

() The Appellant No. 1 received copy of the impugned order on 01.04.2017 

and filed appeal on 29.06.2017 i.e. beyond period of 60 days but within 

extended period of further 30 days and accordingly filed application for 

condonation of delay by stating reason that their consultant was busy with 

adjudication proceedings of various authorities due to drive of adjudication; that 

the consultant being a chartered accountant firm and they were busy with the 

reply work of notices issued by the Income Tax department due to 

demonetization of currency and statutory audit work of nationalized banks and 

they were also busy with the migration and consulting work of GST and hence 

they cannot prepare the appeal within time resulting into delay which was not 

intentional on their part; that if the delay is not condoned, they will suffer 

irreparable loss/damage and they rely on judgment in case of Mst. Katiji and 

others reported as 1987 (28j ELI 185 (SC), Bhag Singh and Others reported as 

1987 (32) ELI 258 (SC), Vedabhai ® Vaijayantabai Baburao Patil reported as 2001 

(132) ELT 15 (SC), C. D. Steel (P) Ltd reported as 2003 (156) ELI 931 (Tn.-

Kolkata); that they had a good prima facie case and delay of 30 days may be 

condoned. 

Appellant No. 2:  

(a) That evidence regarding the appellant was that he was one of the 

beneficiaries as he is the authorized signatory of Appellant No. 1 and has not 

acted with any personal motive or benefit and thereby the question of any 

personal penalty upon him is not proper; that the penalty can be imposed on a 

person who acquired possession of, or otherwise physically dealt with, any 
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excisable goods which, according to his belief or knowledge was liable to 

confiscation; that personal penalty on authorized signatory in addition to the 

company is not imposable and they rely on the following judgments: 

1. Bright Brothers Ltd reported as 2006 (199) ELI 69 (Tri.-Mumbai) 

2. National Plastics (I) Ltd. reported as 2004 (166) ELT 488 (Tri.-Mumbai) 

3. Kamdeep Marketing Pvt Ltd reported as 2004 (165) ELT 206 (Tri.-Del.) 

4. Selvakumar Textiles reported as 2005 (188) ELI 334 (Tri.-Chennai) 

5. Keshavkumar Tharad reported as 2003 (156) ELI 211 (Tri.-Kotkata) 

(b) That penalty cannot imposed under Rule 26(2) of the Rules and the 

appellant had not made clearance through Bharat Sheth without supply of goods 

mentioned therein facilitating the buyers to avail fraudulent Cenvat credit 

without actually delivering the goods; that he is not liable to penalty under Rule 

26(2) of the Rules. 

(c) The Appellant No. 2 received copy of the impugned order on 01 .04.2017 

and filed appeal on 29.06.2017 i.e. beyond period of 60 days but within 

extended period of further 30 days and accordingly filed application for 

condonation of delay by stating reason that their consultant was busy with 

adjudication proceedings of various authorities due to drive of adjudication; that 

the consultant being a chartered accountant firm and they were busy with the 

reply work of notices issued by the Income Tax department due to 

demonetization of currency and statutory audit work of nationalized banks and 

they were also busy with the migration and consulting work of GST and hence 

they cannot prepare the appeal within time resulting into delay which was not 

intentional on their part; that if the delay is not condoned, they will suffer 

irreparable loss/damage and they rely on judgment in case of Mst. Katiji and 

others reported as 1987 (28) ELI 185 (SC), Bhag Singh and Others reported as 

1987 (32) ELI 258 (SC), Vedabhai @ Vaijayantabai Baburao Patil reported as 2001 

(132) ELI 15 (SC), C. D. Steel (P) Ltd reported as 2003 (156) ELT 931 (Tn.-

Kolkata); that they had a good prima facie case and delay of 30 days may be 

condoned. 

Appellant No. 3:  

(I) The impugned order is based on surmises and conjunctions and upon 

conjunctures of the adjudicating authority and is against the cannon of natural 

justice as the defense submissions made by him based on facts and 
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circumstances were not considered. The impugned order is per functionary and 

therefore, it is required to be quashed and set aside. 

(ii) The adjudicating authority did not supply the relied upon documents 

alongwith the SCN. It was not proper and legal, but supplied some copies of 

document after request made by him. There were many documents relied upon, 

which were mainly in the form of recorded statements. For preparing defense 

reply, each and every document was required to be studied by comparing the 

contentions contended in the statements of the respective persons namely 

Manish Patel whose statements had been discussed in the SCN. This important 

work could not be done from the relied upon documents supplied in CD. 

Therefore, it is clearly established that the adjudicating authority has grossly 

violated the principle of natural justice. He relied upon the settled case law of 

Secure Industries Ltd. [2003 (155) ELT 559 (CESTAT)], wherein it has been laid 

down that "adjudication order was set aside when copies of documents relied 

upon were not supplied to assessee, even if he was given opportunity one month 

prior to hearing to take photo copies. It was held that department was obliged 

to supply all documents. Otherwise, there is violation of principle of natural 

justice". In the case of PGO Processor [2000 (122) ELT 26], the Hon'ble 

Divisional Bench of High Court, Rajasthan has held that "authenticated copies of 

documents relied upon are required to be supplied. Mere opportunity to inspect 

the documents and to obtained photo copy thereof is not sufficient". In the 

present case, the adjudicating authority has failed to supply the complete set of 

relied upon documents though requested. Therefore, the impugned order is not 

proper and legal, but deserves to be set aside. 

(iii) The duty of excise has been determined on the basis of such entries found 

written in the seized diaries by taking into consideration of the trip registers 

maintained by the Transport Agency as well as such entries of the vehicles found 

written in gate pass register maintained by GMB; that charges of illicit clearance 

of goods without payment of Central Excise duty had been framed and 

confirmed on the basis of the third party's evidences without corroborative 

evidences. 

(iv) The adjudicating authority erred in confirming the duty of Central Excise 

on the allegation of undervaluation confirmed on the basis of the inquiry 

conducted by Central Excise department with the various formations; that the 

Sub Rule (1) of Rule 26 is pertaining to the circumstances under which 
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circumstances such penalty is imposable. In this provisions, it has been specified 

that when any person is concerned in transportation, concerned in depositing, 

keeping, concealing, selling or purchasing any excisable goods which he knows or 

reasons to believe are liable to confiscation under the Act or Rules framed there 

under. In the present case, no such charge of confiscation had been made in the 

SCN. Therefore, it is clearly established that the adjudicating authority has 

wrongly and without authority of law has imposed penalty under Sub Rule (1) of 

Rule 26 of the CER. Sub Rule (2) of Rule 26 provides two such clauses as (2) (i) 

and 2 (ii) of the CER. The Sub clause (i) is pertaining to a person who is issuing 

excise duty invoice without delivery of goods or any person abetted in making 

such invoice. But in the present case, it is admitted fact that only his name in 

the invoice appears to had been written as "broker" though he was not a broker 

under the definition as provided in the section 2 (k) of the Act. Department has 

not proved that the so called Central Excise invoice had been prepared under his 

presence or under his instruction. Further, it is also on record that the so called 

Central Excise invoice, if any, used to be issued by the respective manufacturers 

i.e. Ship Breaking unit situated at SBY Alang /Sosiya. Whereas, the Sub clause 

(ii) provides for imposition of penalty in the circumstances when a person issue 

any documents or abates in making such documents, on which basis the user of 

the said unit or documents is likely to take ineligible benefit under the Act or 

the Rules made there under like claiming of Cenvat credit. Such penalty, under 

this clause, is imposable a penalty no exceeding the amount of such benefit or 

five thousand Rupees, which is greater. In the present case, the adjudicating 

authority has failed to prove that for which documents, the unit had benefited 

as well as appellant had received such benefit. Without taking the base of 

Central Excise Record, maintained by the unit, such penalty is not imposable. In 

the present case, these aspects are silent. In addition to this, no such findings 

have been given by the adjudicating authority with regard to how many amount 

has been received in so called transaction. Therefore, it is clearly established 

that the adjudicating authority has wrongly and without authority of law has 

imposed penalty under Sub Rule (1) a (2) of Rule 26 of the CER. 

(v) The impugned order is not self contained order. In the findings, the 

adjudicating authority has mainly repeated the facts narrated in the SCN. To 

sustain such charges of clandestine removals, such Central Excise records would 

have been verified. In the present case, no such verification has been taken on 

record. Only on the basis of such statements, such clandestine removal cannot 
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be sustained. Therefore, the impugned order is not correct and true in absence 

of such verification of the statutory records pertaining to the Act and Rules 

framed there under. The sales details submitted by the unit, such clandestine 

removal cannot be sustain on the basis of the above sales particulars without 

corroborative evidences with reference to the Central Excise records. Therefore, 

mens-rea is not proved to sustain the charge of clandestine removal. Further, he 

had acted a limited role to recognize the buyer and seller to each other and 

fixed the price of the goods on the basis of the market rate prevailing at the 

material time. He was not used to go the unit to the ship breaking units for 

managing loading of the dutiable goods, he had not remained present at the 

time of preparation of Central Excise invoice and at the time of removing of the 

dutiable goods from the factory premises of the unit. Nowhere in the findings of 

the impugned order, has it been held that he was present at the time of removal 

of such dutiable goods clandestinely etc. Further, it was also the fact that the 

freight charges appears to have been paid by the buyer of the so called goods. 

Therefore, he was not at all involved in any way as provided under Rule 26 (1) a 

(2) of the CER. 

(vi) The adjudicating authority has simply narrated the events mentioned in 

the SCN, but failed to establish the charges framed in the SCN. The adjudicating 

authority has simply proved the charge by importing the facts and circumstances 

narrated in the SCN. He has not given his own findings which are required to be 

given being a quasi judicial authority. 

(vii) Further, no such signature of the appellant was taken in token of having 

the information shown in the said Annexure was correct and genuine. Therefore, 

the impugned order is not sustainable in the eyes of law in the circumstances 

when the worksheet of demand of SCN appears had been prepared on the basis 

of such particulars mentioned in the seized Diaries which were the records 

pertaining to the business carried out by him and not pertaining to the business 

carried out by the unit against whom the charge of clandestine removal was 

framed. 

(viii) It is observed that the subject SCN had been issued on the basis of the say 

and submissions made by Sh. Manish Patel, especially with regard to the use of 

name of such party in "short name". But such provisions is silent about any 

coded or secret data, if any, mentioned in the Diary and decoded whether the 
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said person under pressure. This "decoded" explained by said Sh. Manish Patel 

had not been demonstrated before the unit or before the authorized person of 

unit. Therefore, the way of the investigation carried out by the DGCE! is appears 

to be doubtful. Without acceptance such decoded data by the law, such order is 

not tenable within the eyes of law. 

(ix) The present case is covered under provisions of the Act which is an Act for 

collection of Tax i.e. Central Excise duty. Therefore, for making such allegation 

of evasion of Central Excise duty, a document showing the illicit manufacture of 

excisable goods and document pertaining to illicit removal of excisable goods 

without payment of duty are to be produced by the department. n the present 

case, only the seized Diaries had been taken as evidence for demanding such 

duty. But these Diaries cannot be said as a "legal document" to frame charge of 

demanding of duty /unless and until it is corroborated by any of the Central 

Excise documents prescribed under provisions of CER. Therefore, the impugned 

order deserves to be set aside. 

(x) He further submitted that the buyer was always been deploying their man 

known as Chhatiwala for loading of the required Cenvatable goods to the 

concerned unit ship breaking units. But, though the Chhatiwala was the key 

person to state whether the goods under reference had been removed 

clandestinely, or not, there is no mention in this regard. Therefore, the finding 

of the adjudicating authority that the dutiable goods had been removed 

clandestinely is not correct and legal. 

(xi) In the SCN, it was also stated that the Angadias have played key role in 

the issue under reference. However, no SCN had been issued to the Angadias. 

The Arigadias have been found to have been involved in cash transaction as 

alleged in the SCN. But no any specific evidence has been placed with reference 

to particular consignment/Central Excise invoice for which the so called 

transaction had taken place. Therefore no direct specific evidence was there in 

the SCN. Therefore, the findings given by the adjudicating authority are not 

correct. 

(xii) From the above submissions, and from the facts and circumstances of the 

case, he has proved that: 

(a) He is not liable for a penal action under Rule 26 (1) & (2) in as 
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much as no such aRegation or charge of confiscation of the so called clandestine 

removal of the excisable goods had been framed in the SCN. The penal action 

under the Rule 26 can be imposed only when the so called goods has been 

charged for confiscation. This legal position has been accepted in the case of 

M.N. Shah [2008 (232) ELT 110 (CESTAT)]. 

(b) Without having direct material evidences, the adjudicating 

authority has wrongly and without authority of law has imposed penalty and in 

as much as there was no charge of confiscation, there was no any material 

evidences that he was concerned in transpiration of goods illicitly, he had not 

abated any documents of the unit. The department has failed to prove that he 

was aware of clandestine manufacture and removal. 

(c) The so called clandestine removal of the dutiable goods has not 

been proved on basis of the material evidences. For each consignment as 

mentioned in the SCN, it is required to be independently proved. But in the 

present case, the same has been concluded in general. This is not correct. 

(d) The so called cash transaction had not been proved with each and 

every consignment as mentioned in the SCN. 

(xiii) No such evidence has been produced regarding seizure of incriminating 

documents from the factory premises of the unit to prove the so called charge of 

clandestine removal reported to have been made by the unit. Therefore, it is 

clearly established that the subject case had been made out on the assumption 

presumption ground only. He had not defended the case vehemently as 

contended in the impugned order. The findings of the impugned order appear to 

have been made without any corroborative evidence with reference to each and 

every so called consignments cleared clandestinely by the unit. Since, the case 

against the unit appears not to have been proved with material evidence, the 

Co-Noticee i.e. the appellant was also not liable for penal action as penalized 

vide the impugned order. 

(xiv) The adjudicating authority has failed to consider the various case laws as 

relied upon by him and mentioned in the above mentioned written submission 

dated 22.01.2015. Again, he is relying upon the said case laws which are 

reproduced here under as the same are squarely applicable in the present case:- 

a) Mukund Limited - 2007 (218) ELT 120 
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b) Indo Green Textile - 2007 (212) ELT 343 

c) Vishal Shal - 2007 (210) ELT 135 

d) S.R. Jhunjhunwala -1999 (114) ELI 890 

e) S.L. Kirloskar -1993 (68) ELI 533 (Born HC), 1997(94) ELTA 248(SC). 

f) Gujrat Borosil - 2007 (217) ELI 367 (CESTAI) 

g) Amrit Foods Co. Ltd. -2003 (153) ELI19O (Tn. Del.) 

h) Om Aluminium Pvt. Ltd. - 2014 (311) ELI 354 (Tn. Ahd) 

f) Order No. A/11033-11034/2015 dated 17.07.2015 CESIAI 

Ahmedabad 

j) Order-in-Original No. SIL-EXCUS-000-COM-099-16-17 dated 

28.03.2017 passed by the Commissioner, Central Excise, Silvassa. 

(xv) Appellant No. 3 filed application for condonation of delay stating that he 

was required to pay pre deposit of Rs. 23,770/- before filing an appeal as his 

financial position was very weak and therefore, he could not make the 

mandatory pre-deposit within time limit of 60 days; that the grounds of late 

filing were beyond his control and he requested to condone the delay of 24 days 

as per proviso of Section 35(1) of Act. 

Appellant No. 4 & 5:  

Being aggrieved with the impugned order, the appellant No. 4 & 5 filed 

appeal on the following grounds: 

1. Both the appellant argued that the impugned order was issued in 

violation of principle of natural justice in as much as the department 

has not supplied the relied upon documents so as to file defense reply; 

that they are receiving so many Show Cause Notice as welt as various 

type of letter or personal hearing notices and their consultant is also 

busy with adjudication drive of the Department; that they had not 

received relied upon documents and the lower adjudicating authority 

has to record in his findings regarding receipt issued by the appellants; 

that it is also recorded that they ask for hard copy of documents 

thereby frustrating the attempts of the department to complete the 

proceedings; that whoever makes an accusation, has to supply the 

necessary ingredients to support that charge. 

2. Ihey further argued that they are not liable to penalty under 

Section 26 of the Rules in as much they always co-operated with the 
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investigation and never provided evasive replies and appeared before 

the investigation officers and gave true statements as they never 

indulged in any illicit activities and no such evidence was bought by 

the investigating officer; that no evidence produced by the 

department of alleged illicit transaction and burden of proof is tying 

on the department and they deny all the findings recorded against 

them; that no penalty was proposed on Shri Mahendra Rana, Partner of 

M/s. Maruti Metal industries in Show Cause Notice, which implies that 

the statement was recorded under threat, duress and with negotiation 

in unfair manner; that the DGCEI officers might have promised Shri 

Mahendra Rana, Partner of MIs. Maruti Metal Industries that if he will 

give his statement against the appellant as per will a say of officer sof 

DGCEI which are far from truth, they will not be penalized and 

accordingly, the penal action on Shri Mahendra Rana, Partner of M/s. 

Maruti Metal industries was not proposed in the Show Cause Notice; 

that they refer to the submissions made in detail vide their reply to 

Show Cause Notice submitted to the adjudicating authority and 

reiterate the same for the purpose of present appeal; that no evidence 

either documentary or otherwise available on record regarding 

transport of goods cleared by the ship breaker to their customer's 

premises. 

3. That denial' of cross-examination of the persons amounted to 

violation of principles of natural justice and as such clandestine 

removal of the goods based on the statement of that persons did not 

stand proved and they relied following judgments: 

Shatimar Agencies reported as 2000 (120) ELT 166 (Iii.), 

L. Chandrasekar reported as 1990 (48) ELT 289 (Tn.), 

Takshila Spinners reported as 2001 (131) ELT 568 (Tri.-Del.), 

Sharma Chemicals reported as 2001 (130) ELT 271 (TrL-Kolkata). 

4. That on reading Rule 26 of the Rules, their case is not covered 

under sub-rule (1) of Rule 26, as they had not dealt with excisable 

goods in any manner whatsoever; that the sine qua non for a penalty 

on any person under the above rule is that either he has acquired 

possession of any excisable goods with the knowledge or belief that 

the goods are liable to confiscation under the Act or Rule or he has 
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been in any way concerned in transporting, removing, depositing, 

keeping, concealing, setting or purchasing or has in any other manner 

dealt with any excisable goods with such knowledge or belief; that 

acquisition of possession of goods is, indisputably, a physical act, and 

so is each of the various ways of dealing with goods, specifically 

mentioned in the rule; that they rely on the decision in case of Godrej 

Boyce a Mfg. Co. reported as 2002 (148) ELT 161 (T), A. M. Kulkarni 

reported as 2003 (56) RLT. 573 (CEGAT-Mum.) and Ram Nath Singh 

reported as 2003 (151) ELI 451 (Tri.-Del.) 

5. Both the appellant filed application for condonation of delay by 

stating that there is a delay on only 30 days as they received the 

impugned order on 04.04.2017 and they filed appeal on 03.07.2017; 

that their consultant was busy with the adjudication proceedings of Q 
various authorities due to drive of adjudication; that their consultant 

being a Chartered Accountant firm and they are busy with the reply 

work of notices issued by income tax department due to 

demonetization, statutory audit work of nationalized banks and 

migration and consulting work of GST and hence they cannot prepare 

the appeal in time leading to delay in filing appeal; that there was no 

intention on their part and if the delay will not condoned, they will 

suffer irreparable loss/damage; that they rely on the decision of Katiji 

& Others reported as 1987 (28) ELI 185 (SC), Bhag Singh & Others 

reported as 1987 (32) ELI 258 (SC), Vedabai reported as 2001 (132) 

ELI 15 (SC), C.D. Steel (P) Ltd. reported as 2003 (156) ELI 931 (In.-

Kolkata). 

4. Personal Hearing in the matter was attended by Shri M. N. Vadodairya, 

Chartered Accountant on behalf of Appellant No. 1 & 2 who reiterated grounds 

of appeals and submitted written submission for both the appellants; requesting 

that their appeals may be allowed by setting aside the impugned order. 

4.1 In written submission, Appellant No. 1 stated that they rely on the 

defense filed for Show Cause Notice since the lower adjudicating authority had 

not recorded any findings on the arguments raised by them; that they requested 

for cross examination of Shri Mahendra Rana, Partner of M/s. Maruti Metal 

Industries which had not been allowed by the lower adjudicating authority; that 

investigation failed to show any amount received by appellant No. 1 in respect 
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of alleged clandestinely cleared goods without any corroborative/tangible 

evidence from the consignee or the transporters; that they rely on following 

judgments: 

1. Shree Industries Ltd. reported as 2010 (261) ELT 803 (Tri.-Ahmd.) 

2. K. Rajagopal reported as 2007 (218) ELT 420 (Tri.-Ahmd.) 

3. D. P. md. Reported as 2007 (218) ELT 242 (Tri.-Del.) 

4. Pole Star Industries Ltd - 2007 (216) ELT 257 (Tri.-Ahmd.) 

5. Rama Shyama Papers Ltd reported as 2004 (168) ELT 494 (Tri.-Del.) 

6. Motabhai Iron a Steel md. reported as 2015 (316) ELT 374 (Guj.) 

7. Ratna Fireworks reported as 2005 (192) ELT 382 (Tn.) 

8. Anjlus Dung Dung reported as 2005 (9) SCC 765 

8. Kuber Tobacco Products P Ltd reported as 2013 (290) ELT 545 (Tn. - 

Del.) 

9. Gopi Synthetics Ltd. reported as 2009 (236) ELT 731 (T) 

10. Omkar Textile Mills Pvt Ltd reported as 2010 (259) ELT 687 (Guj.) 

Undervaluation:  

4.1.1 Appellant No. 1 submitted that except the statements of M/s. Steelrates, 

M/s. Major a Minor and MIs. Alang Today Information Co., there was no other 

evidence on record to indicate the undervaluation of the excisable goods, which 

corroborates the facts of under valuation of the goods with a view to evade 

excise duty; that the same has been made on presumptions and assumptions 

basis in absence of cash flow as well as non initiation of inquiry at customer end 

as well; that they rely on judgment of Alfa Ceramics md. - 2002 (145) ELT 454 

(T), Truwoods Pvt Ltd - 2005 (186) ELT 583 (T), Sharon Veneers - 2002 (146) ELT 

655 (Tn.), C. VeI.ukutty - 1966 (60) ITR 239 (SC), United Glass - 1995 (75) ELT 

209, Woodman md. - 2004 (164) ELT 339 (Tn.); 

4.1.2 The Appellant No. 1 contended that they are not liable for penalty under 

the provisions of Section 11 AC of the Act and Rule 25 of the Rules as no evidence 

was adduced in the Show Cause Notice to establish that the alleged acts or 

omissions had been committed by them; that no penalty was imposable when 

there was no mala fide intention to evade payment of duty; that there are no 

incriminating documents on record except statements of the co-noticees which 

are no relevant as the same have not been corroborated by independent 

evidence; that the judgments relied upon by the lower adjudicating authority 

are not relevant with the facts of this case. 
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4.1 .3 Appellant No. 2 in written submission made at the time of personal 

hearing stated that department has no case that he had a belief or knowledge 

that the goods were liable to confiscation and hence Rule 26 of the Rules was 

not invokable against him; that personal penalty on authorized signatory in 

addition to the company/firm is not imposable and they rely on judgment in 

case of Bright Brothers reported as 2006 (199) ELT 69 (Tri.-Mumbai), National 

Plastics (I) Ltd - 2004 (166) ELT 488 (Tri.-Mumbai), Kamdeep Marketing Pvt. Ltd. 

- 2004 (165) ELI 206 (Tri.-Del.), Shri Selvakumar Textiles - 2005 (188) ELI 344 

(Tri-Chennai); that he is not liable for penalty under Rule 26(1) of the Rules; 

that he did not indulge in passing on fraudulent cenvat credit as he issued only 

invoices; that sale of duty paid MS scrap was made ex-factory and goods 

delivered at the factory gate and transportation of the MS scrap from the factory 

to the buyer's premises was not their responsibility; that they rely on judgment 

of Ispat Industries reported as 2008 (226) ELI 218, 2010 (261) ELI 1059 and A. K. 

Pvt. Ltd. final order No. A/1458-1459/05 dated 12.07.2005. 

4.2 Appellant No. 3 vide letter dated 19.03.2018 has submitted that appeal 

may be decided on the basis of the grounds of appeals alongwith further 

following grounds: 

4.2.1 Being only a middle man between buyer and seller, he may not be 

considered as broker as defined in Section 2 of the Act; that the department has 

not produced any evidence that he made written agreement/condition how and 

under what manner he had dealt with the Appellant No. 1 and helped appellant 

No. 1 for evading payment of Central Excise duty; that department has not 

supplied copies of relied upon documents with Show Cause Notice; that CD 

containing copies of relied upon documents is not the material evidence and he 

could not file effective defense reply in absence of physical documents; that 

confessional statements recorded on the basis of private records viz, seized 

diaries pertaining to the business carried out by him for the limited purpose, trip 

registers, private records maintained by Angadias etc. were not alone to 

establish such charges as alleged; that department failed to establish with 

material evidence that by which truck no. the stated dutiable goods had been 

transported from the registered premises of Appellant No. 1 and hence the 

charge of removal of dutiable goods without payment of duty is not proved; that 

the seized diaries under reference had been written by him only for his purpose 
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only and not for other purpose; that he was not concerned in transporting, 

removing, depositing, keeping, selling or purchasing; that he was not involved in 

the matter of non issuance of Central Excise invoices; that the adjudicating 

authority wrongly imposed penalty under Rule 26(1) 1± (2) of the Rules; that so 

called financial transaction taken base from the particulars shown in the seized 

diaries cannot be proved without any corroborative evidence; that department 

has made the allegation on assumption, presumption ground and not with 

accordance with each and every so called consignment shown in the worksheet 

attached to Show Cause Notice; that the adjudicating authority failed to 

appreciate case laws cited by him; that no statements of concerned person of 

re-rolling units! furnace units appears to have been recorded; that there is no 

corroborative evidence regarding the receipt of so called clandestine removals; 

that he rely on Order-In-Appeal No. BHV-EXCUS-000-APP-273 TO 275-16-17 dated 

10.04.2017 wherein lenient view has been taken by Commissioner Appeals; that 

he also relied upon order No. A/13877-1397112017 dated 28.12.2017 passed by 

Hon'ble CESTAT, Ahmedabad; that he pray to grant permission for condonation 

of delay in filing this appeal. 

4.3 Personal hearing for Appellant No. 4 a 5 was also attended by Shri Madhav 

Vadodariya, Advocate who reiterated grounds. of appeals and submitted written 

submission explaining that penalty under Rule 26 is not imposable on them as 

ingredients of Rule 26 are not fulfilled in these cases; he requested to set aside 

penalty imposed on both of them. 

4.3.1 In additional written submission, Appellant No. 4 a 5 stated that they 

sought copies of relied upon documents and Annexure-R to the Show Cause 

Notice which was not provided to them; that they were denied opportunity of 

filing reply as well as personal hearing; that they asked for cross examination of 

Shri Mahendra Rana, Partner of M/s. Maruti Metal Industries and Shri Mukesh 

Agrawal, Partner of M/s. Maruti Metal, Mamsa which was not allowed by the 

lower adjudicating authority; that the department is not sure whether appellant 

No. 4 was duly involved in so called fraudulent transaction or both appellant No. 

4 and 5 were involved; that the only evidence for alleged clandestine removal is 

seized diaries; that no investigation was carried out with factory involves 

physical movement involving vehicles and other entities; that penalty can be 

imposed under Rule 26 of the Rules if a person knowingly deals with any goods 

which he knows are liable for confiscation; that appellant No. 4 and 5 neither 
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purchased nor dealt with the goods knowingly that these were liable to 

confiscation and as such no penalty is imposabte on both of them; that appellant 

No. 4 and 5 never managed supply of goods clandestinely cleared by the ship 

breaker as alleged in the Show Cause Notice and had nothing to do with the sale 

of the excisable goods; that there is no evidence on record that appellant No. 4 

and 5 in any way conspired or colluded the ship breaker to facilitate the evasion 

of excise duty as they had nothing to do with the issue of invoice; that they rely 

on judgment of Godrej Boyce & Mfg. Co. - 2002 (148) ELI 161 (1), A. M. Kulkarni 

- 2003 (56) RLT 573 (CEGAT-Mum.), Ram Nath Singh - 2003 (151) ELI 451 (Iri. 

Del.); that the judgments relied upon by the lower adjudicating authority are 

not relevant with the acts of this case. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellants. Ihe issue to be 

decided is whether the impugned order, in the facts of this case, confirming 

demand and imposing penalty on Appellant No. 1 to Appellant No. 5 is correct or 

otherwise. 

5.1 I find that all five Appellants filed appeals beyond period of 60 days but 

within further period of 30 days by stating reason that their consultant was busy 

with the work related to adjudicating proceedings of various authorities; that 

their consultant being chartered accountant was busy with the work related to 

reply to notices of income tax department due to demonetization of currency 

and statutory audit nationalized banks as welt as migration and consulting of GSI 

work. Since the appeals have been filed within further time of 30 days 

prescribed under the Act, I condone delay in filing appeals. 

6. I find that the officers of DGCEI, Ahmedabad conducted coordinated 

searches at the places of various brokers and transporters, from where various 

incriminating documents like diaries, files, loose papers, compact disk, pen 

drive, etc. and lorry receipts, booking / trip registers etc, were recovered. 

Further, searches were also conducted at the premises of ship breaking units and 

rolling mills. 

6.1. It is contended by the appellants that the adjudicating authority while 

passing the impugned order has completely ignored the submissions made by 

them. On perusal of the impugned order, I find that the adjudicating authority 
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has stated detailed defense submissions of the Appellants at various sub-para(s) 

of the impugned order and then formulated his findings. 

6.2 I find that it is a fact that while recording the statement of Appellant 

No.2 (Authorised person of Appellant No.1), the documentary evidences 

recovered from the premises of Appellants No.1, 3, 4 a 5 were placed before 

him; that he has seen Parichnamas drawn at the premises of Appellants No.1, 3, 

4 a 5 and the statements given by Appellant No.3 and Shri Manish Patel, 

Accountant of Appellant No.3, Appellant No. 4 a 5; that Appellant No. 2 was 

given opportunity to peruse the same before giving testimony about correctness 

thereof. It is seen from the statements of Shri Manish Patel, Accountant of 

Appellant No. 3 that the documents were in the form of diary maintained by him 

for and on behalf of Appellant No.3. Thus, Appellant No.2 was given opportunity 

to examine various documentary evidences duly corroborated by the oral 

evidences of Appellant No.3, his accountant as well as Appellant No. 4 a 5. At 

the time of recording statement of Appellant No.2, he was also shown 

Panchnamas and statements given by Appellant No.3, accountant of the 

Appellant No.3, Appellant No. 4, 5, Angadias, transporter etc. also. He was also 

shown annexure prepared on the basis of investigation conducted in respect of 

records seized from Appellant No.1, 3, 4 a 5 showing details of transactions 

carried out through Appellant No.3, 4 a 5 by Appellant No.1. I find that from the 

documentary evidences in form of seized diary of Appellant No.3, 4 a 5 and 

statements of Anagadias and Transporters, it has been proved by investigation 

that Appellant No.1 had removed the goods clandestinely with the help of 

Appellant No.3, 4 a 5. These transactions have tallied with the records of 

Appellant No.3, 4 a 5 which got corroborated with the record of invoices issued 

by Appellant No. 1, Angadias and transporters, who have also admitted transfer 

of cash amount as well as excisable goods. These are substantial evidence in the 

form of documentary and oral evidences resumed from the firm and persons 

indulged in transaction with the Appellant No.1. I find that the investigation has 

corroborated evidences as regards evasion of Central Excise duty by Appellant 

No.1. It has been proved beyond doubt that Appellant No.1 evaded Central 

Excise duty of Rs.28,60,021/- as detailed in relevant Annexure (s) of the Show 

Cause Notice. The records show that Appellant No.3 and his accountant, 

Appellant No. 4 a 5 whose statements were perused by Appellant No.2 before 

giving his own statements, have never retracted his statement at any point of 

time. Therefore, all these evidences substantiate the charges against the 

Page 21 of 37 



Appeal No: V2/299, 300, 294, 316 & 327/BVR/2017 

22 

appellants and are valid, admissible and legal evidences. 

6.3 It is on record that DGCEI proved the authenticity of records seized from 

Appellant No. 3 and duly corroborated the same with records seized from other 

premises Para 10.7 of the Show Cause Notice has illustrated the example. It is 

mentioned that based on the investigation of records seized from Appellant No. 

3, Appellant No. 1 had supplied plates including clandestine supply to M/s. Patel 

Steel Industries a Re-Rolling Mills, Mehsana. The search at M/s. Patel Steel 

Industries on 30.09.2011 also led to recovery of various incriminating documents 

and based on such documents follow up searches were carried out on 27.01 .2012 

at the premises of buyers including M/s. JDK Decorative Sales, Vadodara. The 

scrutiny of records seized from M/s. JDK revealed that they made cash payment 

to Appellant No. 3 on behalf of M/s. Patel Steel Industries through Angadia, 

which corroborated the details mentioned in the seized records of Appellant No. 

3. During the course of investigation, M/s. Patel Steel Industries revealed that 

they had procured plates from different ship breaking units clandestinely 

without invoices through Appellant No. 3 and manufactured finished goods out of 

such illicitly procured plates and cleared the same to buyers clandestinely. The 

Note Book bearing No. 1 of the Panchnama dated 27.01 .2012 recovered from 

M/s. JDK contained the details of receipt of finished goods clandestinely from 

M/s. Patel Steel Industries and details regarding payment of huge cash amount, 

on behalf of M/s. Patel Steel Industries. The clinching, irrefutable and concrete 

evidences gathered by DGCEI proved that M/s. Patet Steel Industries used to 

receive plates from different ship breaking units through Appellant No. 3 and 

other brokers of Bhavnagar clandestinely without issuance of Central Excise 

invoices. M/s. Patet Steel Industries manufactured finished goods from illicit 

receipt of plates and cleared the same clandestinely to their buyers on cash 

basis and cash received from the buyers were transferred to respective ship 

breaking units through Appellant No. 3. In this case, the cash amount was 

directly transferred by M/s. JDK, Vadodara to Appellant No. 3 on behalf of M/s. 

Patel Steel Industries. Thus, this is corroboration of documents seized by DGCEI. 

6.3.1 It is on record that DGCEI proved the authenticity of records seized fro 

Appellant No. 3 and duly corroborated the same with records seized from other 

premises. Para 10.1 .1(a) of the Show Cause Notice has illustrated the example 

by mentioning that based on the investigation of records seized from Appellant 

No. 3, Appellant No. 1 had sold 10.360 MT of scrap of size 3/8" @ 17,000/- per 
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MT to M/s. Shreeji Steel Industries, Sihor, Bhavnagar. Para 10.1.1(b) of the Show 

Cause Notice has illustrated the, scan image of Page No. 102*103  of seized diary 

marked as "A/13" containing transactions made on 29.06.2009; that in said scan 

image, on the top left side, in the first column "24N ½" is mentioned, which 

24N referes to plot number of ship breaking unit i.e. Appellant No. 1, "1/2" 

refers to size of scrap; 15300 and below that 16200 is mentioned which is rate of 

goods cleared; broker is required to make the payment to the said ship breaking 

units at Rs. 15300/- per MT but has to obtain payment from buyers ® 16200/-

per MT; that next to rates, mention of "Patel (CN)" refers to M/s. Patel Steel 

Rolling Mill Industries, Dediyasan, Mehsana (MIs. C. N Steel, Bhavnagar, a 

trader); that mentioning names of two units like above refers to diversion of 

goods i.e. the actual goods were cleared to M/s. Patel Steel Rolling Mill 

Industries, Dediyasan, Mehsana and its corresponding sale invoice in the said 

transaction was issued to M/s. C. N. Steel, a traders in Bhavnagar; that on the 

left bottom side of the scan images shows payments received from various 

roiling mills including M/s. Patel Steel Rolling Mill Industries, Dediyasan, 

Mehsana on that particular day where on the right bottom side of the scan image 

shows details of payment made to various ship breakers, including Appellant No. 

1 and in the middle space of the scan image shows cash payments routed though 

"KR" i.e. K. Ratan, Angadia on that particular day. 

6.4 I find that Appellant No.1 has, intentionally adopted unlawful means to 

evade payment of excise duty. The evasive mind and mens-rea of Appellant No.1 

is clearly established. Therefore, I hold that the removal of excisable goods in 

this case was of clandestine nature, illicit removal with pure intention to evade 

payment of excise duty. In view of above, I hold that Appellant No.1 is liable to 

pay Central Excise duty of Rs.28,60,021 I-under the provision of erstwhile sub-

section (1) of Section hA [Now Section 11A(4)] of the Act. ft is natural 

consequence that the confirmed demand is required to be paid along with 

Interest at applicable rate under the provisions of erstwhile Section 11AA of the 

Act. By acting in this manner, Appellant No.1 is liable to penalty equal to the 

duty under Rule 25 of the Rules read with Section 11AC of the Act. 

6.5 Regarding demand of duty based on booking register of the transporter, it 

has been contended by the appellant that department has not adduced evidence 

with regard to quantity of goods and buyer of the goods. They have also raised 

question regarding authenticity of the register maintained by GMB at the gate of 
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ship breaking yard. In this regard, I find that out of 189 entries found in the 

booking register of the transporter, Appellant No. 1 had issued invoices except 

for 34 entries. Thus, authenticity of the booking register is beyond doubt. During 

investigation, statements of authorized signatory of Appellant No. 1 were 

recorded and he admitted to have cleared goods without issue of Central Excise 

invoices. Regarding register maintained by the GMB at the gate of ship braking 

yard, I find that such register provides corroborative evidence to establish that 

the truck number mentioned in the booking register of the transporter actually 

entered the premises of ship breaking yard on the given date and time. Though 

it has been contended by the appellant that the truck might have gone to some 

other plot for loading, they have not challenged the fact that only after 

finalization of deal, the trucks are engaged, in order to save money pertaining to 

cancellation of booking of truck. Therefore, there is no doubt that both the 

registers, viz, booking register of the transporter as well as register maintained 

by GMB are authentic. Regarding buyer of such goods, it is seen that the booking 

register does not show name of the buyer. It shows only destination for which 

truck was hired. Therefore, no investigation could have been conducted at the 

end of buyer. It is settled law that in cases of clandestine removal, department 

is not required to prove the case with mathematical precision as held by the 

Hon'ble Apex Court in the case of D. Bhoormull - 1983 (13) ELT 1546 (SC). 

6.6 In view of the above, I find that the department has adduced sufficient 

evidences to show that the appellant was engaged in clandestine removal of the 

goods and therefore, the case laws cited by the appellant are of no help to 

them, as facts of the present case clearly show evidences that the appellant was 

engaged in evasion of duty by way of clandestine removal of their goods. 

7. Regarding demand of duty on the basis of diaries recovered from brokers 

Shri Bharat Manharbhai Sheth, Shri Vinod Amarshibhai Patel and Shri Kishore 

Amarshibhai Patel, it has been contended by the appellants that the demand 

made and penalty imposed on the basis of third party documents are not 

sustainable, I find that in the diaries maintained by the brokers, licit and as well 

as illicit transactions are recorded. It is found that for many transactions, 

invoices were issued by the appellant. Thus, the authenticity of the diaries and 

other records recovered from the brokers is established. Further, the brokers 

have admitted to have received the goods from the Appellant without invoices 

and also sold the same without invoices. They have also admitted that in many 

Page 24 of 37 



Appeal No: V2/299, 300, 294, 316 Et 327/BVR/2017 

25 

cases, in order to pass on Cenvat credit fraudulently, they had supplied invoice 

to one party and the goods of that invoice were sent to another party. Thus, the 

case is based not only on third party documents but duly corroborated by other 

evidences. The authorized signatory of the appellant has, in his respective 

statements admitted that they had cleared the goods without issue of Central 

Excise invoices. Such statements have never been retracted and hence have 

evidentiary value. The combined study of all such evidences reflects that the 

evasion has taken place and Appellants have indulged in it. So, in this case third 

party evidences are admissible. The contention made by Shri Manish Patel, were 

confirmed by Shri Bharat Manharbhai Sheth and never been retracted. It is on 

record that all transactions were recorded in ciphered and coded manner, and 

the case was made out after deciphering and decoding the same even when Shri 

Vinod Amarshibhai Pate!. and Shri Kishor Amarshibhai Patel had not cooperated 

during inquiry. The transactions recorded in diaries and storage devices seized 

from Shri Bharat Manharbhai Sheth and Shri Vinod Amarshibhai Patel and Shri 

Kishor Amarshibhai Patel were further corroborated with relevant record. 

Therefore, these are vital and crucial evidences as per the Indian Evidence Act, 

1872 and are sufficient to prove the case against the Appellants. 

7.1 Regarding allegation of undervaluation, it has been contended that they 

were clearing the scrap at competitive rate and based on material emerging 

from breaking of the ship and thus the valuation was dependent on many factors 

like age of ship, quality of material etc, and therefore the price published by 

M/s. Major and Minors cannot be taken in the era of assessment based on 

transaction value. The department has not proved receipt of money from buyers 

over and above invoice value. I find that statements of various angadia were 

recorded, wherein it clearly transpired that the transactions in unaccounted 

cash over and above the invoice value took place. Thus, department has proved 

receipt of money over and above invoice value. I find that in order to be just 

and fair, the investigation has allowed variation upto 2% in the price published 

by Major and Minors. Thus, I find that it is not a case where flow back of money 

or receipt of consideration over and above invoice value is not established. It is 

but natural that in a case where assessee is engaged in clandestine clearance as 

well as undervaluation of goods produced by them, one-to-one correlation of the 

goods sold and payments received in cash or through angadia can't be 

established. In my view, sufficient evidences have been unearthed from the 

dairies recovered from brokers, cash transactions between various rolling 
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mitts/furnace units and the appellant through brokers. Therefore, I find that the 

rejection of transaction value and replacement of the same by the price 

prevailing is correct in view of Valuation Rules as well as Section 4 of the Act. 

7.2 In view of above, I find that Appellant No. 1 has evaded payment of 

Central Excise duty by way of clandestine removal of goods as well as by 

undervaluation of the goods. 

7.3 Appellants No. 1 to 5 have argued that demand of duty cannot be 

confirmed on the basis of dairies and records recovered from the third party like 

brokers Shri Bharat Sheth (Appellant No. 3), Shri Vinod Patel (Appellant No. 4) 

and Shri Kishor Patel (Appellant No. 5) and hence, demand made on the basis of 

third party documents is not sustainable. I find that the diaries maintained by 

the brokers have recorded licit, as well as illicit transactions of Appellant No. 1. 

I also find that many transactions recorded in private records tallied with 

invoices were actually issued by Appellant No. 1. Thus, truthfulness of 

diaries/notebooks and other private records recovered from the brokers during 

search is clearly established, also because all brokers have admitted to have 

dealt with the goods belonging to Appellant No. 1 without invoices and also sold 

such goods without invoices. Notwithstanding above, I also find that demand has 

been computed on the basis of Annexures based on the searches carried out at 

the premises of brokers and one at the premises of Appellant No. 1. I also find 

that all links involved in the case, i.e. brokers, Appellant No. 1, transporters and 

Angadias etc. have corroborated evidences gathered during searches and 

therefore, demand cannot be said to be based upon third party evidences only. 

The case in fact, is not based only on third party documents but duly 

corroborated by host of other evidences also. I find that multiplicity of party 

would itself negate the concept of the third party. In the instant case, the 

evidences of clandestine removal have been gathered by the investigating 

officers successfully from many places and therefore, it cannot be called third 

party evidences but corroborative and supporting evidences. 

7.4 Appellant No. 2 (Director of Appellant No. 1) has in his statement dated 

03.12.2012 recorded during final part of the investigation, on being confronted 

with vital documentary and oral evidences along with duty calculation Annexures 

TR-1, TR-2, TR-3, BS-1, BS-2, BS-3, BS-4, VKP-1 and UV-1, admitted that they 

cleared excisable goods without payment of duty and no Central Excise invoices 
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raised for such transactions. This statement of Appellant No. 2 dated 03.12.2012 

has not been retracted and hence, has sufficient evidentiary value, which 

cannot be belittled. The combined appreciation of all such corroborative 

evidences reflects that Central Excise duty evasion has indeed taken place and 

Appellant No. 1 has indulged in it. I, therefore, find that all these are required 

to be considered vital and hard evidences and are sufficient to prove the case 

against the Appellants. In this regard, I also rely upon the decision of the 

Hon'ble CESTAT in the case of Om Prakash Agarwal reported as 2017 (346) ELT 

125 (Tn-Del.) wherein it has been held as under :- 

"5. I note that in both the proceedings almost identical set of 

facts were involved. The allegation was that based on evidences 

collected from the suppliers' side, unaccounted receipt and 

further manufacture of dutiable items by the appellant was sought 

to be sustained. Admittedly, the case is not only based on the 

material evidence collected from the supplier's end and also as  

corroborated by the responsible persons of the supplier's end. The 

receipt and use of the such unaccounted raw materials for further 

manufacture has apparently been admitted by the appellants and 

due duty short paid has also been discharged during the course of 

investigation itself. The appellants great emphasis on non-

availability of the further corroboration by way of details of 

transport, money receipt, etc. in the present case, the evidences 

collected from the supplier's site is categorical and cannot be 

disputed. The private records of the suppliers have been  

corroborated and admitted for the correctness of their contents by 

the persons who were in-charqe of the supplier's units. When such 

evidence was brought before the partner of the appellant's unit, 

he categorically admitted unaccounted clearance of dutiable 

items. However, he did not name the buyers to whom such  

products were sold. In such situation, it is strange that. the  

appellant has taken a plea that the department has not  

established the details of buyers and transport of the finished 

woods to such buyers. It is seen that the records maintained by the  

suppliers, which were affirmed  by the persons in-charce cannot be  

brushed aside. It is not the case of the appellant that the  

suppliers maintained such records only to falsely implicate the  

appellant. in fact, the supply of unaccounted raw materials has 
been corroborated by the partner of the appellant's firm. In such 

situation, it is not tenable for the appellant to, now in the appeal 
stage, raise the point by requirement of cross-examination, etc. 
Admittedly, none of the private records or the statements given  

have been retracted or later contested for their authenticity. In  

the appeal before  the Tribunal, the appellant is making a belated 

assertion that the statement by the partner of the appellant-firm  
is not voluntary. Various case laws relied upon by the appellants 
are not of any support in the present case. In the cases involving 

unaccounted manufacture, the evidence of each case are to be 

appreciated for conclusion. As noted already, the third party's 

records at the supplier's side as affirmed  by the person in-charge 
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and further corroborated by the appellant cannot be discounted 

on/V on the ground of further evidences like transportation and 

receipt of money has not been proved. In a clandestine 

manufacture and clearance, each stage of operation cannot be  

established with precision. On careful consideration of the grounds 

of appeal and the findings in the impugned order, I find no reason 

to interfere with the findings recorded by the lower authority. 

Accordingly, the appeals are dismissed." 

[Emphasis supplied] 

7.5 I find that the facts of the case are different from the judgments relied 

upon by the appellants in as much as the documents resumed / collected, 

analysis thereof and data storage devices have been corroborated by the 

statements of Appellant No. 2, 3, Shri Manish Patel, Accountant of Appellant No. 

3, statements of Appellant No. 4 & 5, statements of transporters, angadia and 

records obtained from GMB authorities. I also find that the statements have 

never been retracted. The persons involved in this case have closely monitored, 

arranged and managed all affairs of clandestine clearances made by Appellant 

No. 1. I find the following case laws relevant for this present case. 

(a) The statements of the accused, if not retracted, the same is legal and 

valid in the eyes of law and the same can he considered as corroborative 

evidence and no further evidence is required as held in the case of Naresh J. 

Sukhawani [1996 (83) ELT 258 (SC) and Rakesh Kumar Garg [2016 (331) ELT 321 

HC-Delhi] 

(b) The evidence of statement through admission or confession is a 

substantial piece of evidence, which can be used against the maker of it as held 

in the case of Alex Industries [2008 (230) 073 ELT (Tn. Mumbai)], M/s. Divine 

Solutions [2006 (206) ELT (Tn. Chennai)] and M/s. Karori Engg. Works [2004 (168) 

ELT 373 (Tn. Delhi)] 

(c) Statement of director and authorized persons of assessee admitting 

clearance of goods without payment of Central Excise duty and without issuing 

invoices inculpatory and specific and never retracted later on is admissible as 

held in the case of Hi Tech Abrasives Ltd. reported as 2017 (346) ELT 606 (Tn.-

Del.) 

"14. On careful consideration of the facts and circumstances as outlined 

above, I find that the statement of Director is the basis for the demand. The 

statement is inculpatory and is specific. The Director clearly admitted that 
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the documents/private records recovered by the officers contained details of 

procurement of raw materials as well as clearance of finished goods with and 

without payment of duty. This fact is further strengthened by the obseriation 

that many entries in the private documents are covered by the invoices issued 

by the assessee on which duty stands paid. The Director has clearly admitted 

the truth of the charts as well as clandestine clearance of goods covered by 

the entries in the private notebooks which are not covered by the invoices. 

Such statement is admissible as evidence as has been held by the Apex Court 

in the case of Systems & Components Pvt. Ltd. (supra). The activities of 

clandestine nature is required to be proved by sufficient positive evidence. 

However, the facts presented in each individual case are required to be 

scrutinized and examined independently. The department in this case has 

relied upon the confessional statement of the Director which is also supported 

by the mentioned entries in the private records. There is no averment that the 

statement has been taken under duress. The assessee also does not appear to 

have asked for cross-examination during the process of adjudication. 

15. In view of the foregoing, I find that the Commissioner (Appeals) has 

erred in taking the view that there is not enough evidence of clandestine 

removal of goods. Even though the statement of Shri Sanjay Kejriwal, who is 

said to be the author of the private records recovered has not been recorded, 

it stands admitted by Shri Tekriwal, Director about the truth of the contents 

of the private notebooks. Consequently, I find no reason to disallow this piece 

of evidence. 

16. The evidence of clandestine clearance has been brought on record only as 

a result of investigation undertaken by the department. The evidences 

unearthed by the department are not statutory documents and would have 

gone undetected but for the investigation. Therefore this is a clear case of 

suppression of facts from the department and certainly the extended period of 

limitation is invocable in this case and hence the demand cannot be held to be 

time-barred." 

(d) The penalty on director of company is imposable, when he was directly 

involved in the evasion of Central Excise duty as held in the case of P.S. Singhvi 

[2011 (271) ELT 16 (Guj)] 

(e) It is settled Legal position that once the case of clandestine removal of 

excisable goods is established as has been done in the instant case, it is not 

necessary to prove the same with mathematical precision Shah Guman Mal 
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reported as [1983 (13) ELT 1546 (SC)] and Aafloat Textiles (India) Pvt. Ltd. 

reported as 2009 (235) ELI 587 (SC). 

(f) I also rely on a decision in the case of Haryana Steel & Alloys Ltd. 

reported as 2017 (355) ELT 451 (Tn. -Del.) wherein it has been held that 

notebooks (diaries) seized from the possession of appellant's employee at the 

time of search showing entries for accounted as well as unaccounted goods 

which have been explained in detail and disclosed by GM of the factory tally 

with invoices/gate passed is trustworthy; that statement of employee running 

into several pages and containing detailed knowledge to be considered reliable. 

I also rely on the decision in the case of Ramchandra Rexins Pvt. Ltd. reported 

as 2014 (302) ELI A61 (S.C.) wherein similar view has been adopted by the 

Hon'ble Apex Court. 

7.6 I am of the view that admitted facts need not be proved as has been held 

by CESTAT in the cases of Alex Industries reported as 2008 (230) ELT 0073 (Tn-

Mumbai), M/s. Divine Solutions reported as 2006 (206) E.L.T. 1005 (Tn. 

(Chennai) that Confessional statements would hold the field and there is no need 

to search for evidence. Hon'ble CESTAT in the case of M/s. Karori Engg. Works 

reported as 2004 (166) E.L.T. 373 (Tn. Del.) has also held that 

Admission/Confession is a substantial piece of evidence, which can be used 

against the maker. Therefore, Appellant's reliance on various case laws relating 

to corroborative evidences and establishing clandestine removal cannot be made 

applicable in light of the positive evidences available in the case as discussed in 

the findings of the impugned order. 

7.7 Hon'ble CESTAT in the case of M/s. Surya Cotspin Ltd reported as 2015 Q 
(328) ELI 650 (Tn-Del) has held that it is established principle of law that fraud 

and justice are sworn enemies as under: 

"15. Evidence gathered by Revenue unambiguously proved that the dealer 
respondents officers were conduit to cause evasion of Customs duty engineered 
by Respondent manufacturer.  It is established principle of law that fraud and 
justice are sworn enemies. Therefore, revenue deserves consideration and it 
should be allowed to arrest fraud. 

16. It is settled law that Revenue need not prove its case with mathematical  
precision. Once the evidence gathered by investigation brings out 
preponderance of probability and nexus between the modus operandi of the 
respondent with the goods it dealt, and movement of goods from origin to 
destination is possible to be comprehended, it cannot be ruled out that 
circumstantial evidence equally play a role. In the present case, it is not only 
the photocopy that was used against the respondents, there are other credible 
and cogent documentary evidence, circumstantial evidence including oral 
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evidence as well as expert's report went against the respondents for which 
stand of Revenue cannot be criticized. The best evidence when demonstrate the 
modus operandi beginning from finding of unaccounted goods in the factory till 
parking of clandestinely removed goods and also throw light on the intention 
behind suppression of production which was established and corroborated by 
recording of higher quantity after search, the respondents made futile exercise 
in their defence. 

17. Apart from the photocopies of the invoices the other evidences gathered 
by investigation were not inferior at all. That directly brought out nexus of the 
respondent to the evasion committed. When the respondent failed to rebut on 
other evidence adduced by investigation, those equally became vital to 
appreciate the case of Revenue.  

18. There is no difference to the proposition in Apex Court decisions cited by 
respondents. But the probative value of other evidences could not be ruled out 
by them. That leads to the conclusion that those were not stranger to the case 
but are intimately attached and speak for themselves. Therefore, the 
respondent fails to get any benefit out of those Judgments. When the document 
examiner found that the signature contained in the photocopy was of the 
directors, issuance of such invoices by the respondent manufacturer cannot be 
ruled out. Accordingly, stand of the respondent that photocopies are 
inadmissible in evidence in the present case fails to sustain. 

19. For the clear case of evasion based by cogent and credible evidence came 
to record, dealing with the other citations made by respondents is considered to 
be mere academic exercise. It may be stated that fruits of a forbidden tree is 
always forbidden." 

(Emphasis supplied) 

7.8 Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 2015 

(328) ELI 453 (Tn-Del) has heW that when preponderance of probability was 

against the Appeli.ant, pleading of no statements recorded from buyers, no 

excess electricity consumption found, no raw material purchase found 

unaccounted and no input-output ratio prescribed by law is of no use. The 

r&evant portion of the decision is reproduced below:- 

"10.1 Recovery of the loose sheets and pencil written ledger from the 

premises of the Appellant in the course of search proved the entries therein as 

representative of the clandestinely removed goods which were well within the 

knowledge of the Appellant. Active involvement of Appellant in that regard 

came to record since those materials were in the custody of the Appellant. It is 

common sense that the materials having utility to the possessor thereof are 

only possessed by him. He proves ownership thereof and is answerable to the 

contents therein. Entries on such incriminating materials demonstrated 

clandestine clearance of 562.130 MT of Sponge Iron and 887.560 MT of such 

goods respectively well explained by Appellant. That also proved clandestine 

removal of 81.010 MT of Dolochar by the Appellant. Such removals were further 

proved from the records seized from the transporters MIs. Purwanchal Road 

Carriers and MIs. Giriraj Roadlines. The materials recovered from transporters 

brought out the evidence of clandestine removal of 69. 180 MT of Sponge Iron 

and 55.855 MT of such goods respectively. Those clearances were not 

substantiated by Excise invoices. When certain entries in the pencil handwritten 

(edger matched with the Central Excise invoices and other entries did not 

match, the unmatched entries, became testimony of clandestine removals not 

supported by invoices. Accordingly, such clearances became subject-matter of 
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allegation in respect of removal of 887.560 MT of Sponge Iron without payment 

of Excise duty. Similarly, the loose sheets when evaluated, that proved removal 

of excisable goods without payment of duty to the extent of aforesaid quantity 

of goods. 

10.2 The statement recorded from shift  supervisors being self-speaking  cannot 

be brushed aside because they were the persons within whose knowledge goods 

were manufactured and cleared. Their evidence was believable, cogent and 

credible for the reason that they vividly described methodology of production.  

10.3 Added to the above, the director admitted clandestine removal of the  

goods not supported by Excise invoices. That resulted in loss of revenue. He 

there fore, admitted to make payment of the duty evaded without controverting 

the Revenue implication of the entries in pencil handwritten ledger and chits 

recovered from possession of Appellant during search. Entire pleading of the 

Appellant therefore, failed to sustain when mala fide of the Appellant came to 

record. Clandestine removal was well within the knowledge of the shift 

supervisors, accountant, Director, transporters and commission agent. Each 

other's evidence corroborated all of them and established unaccounted goods 

cleared without payment of duty. The most lively evidence of Kailash Agarwal 

brought the Appellant-company to the root of allegation. All of them 

established inextricable link of evasion. Shri Agarwal by his evidence attached 

all the persons involved in the chain of clandestine clearance without their 

detachment. 

10.4 Preponderance of probability was against the Appellant. Pleading of no 

statement recorded from buyer, no excess electricity consumption found, no 

raw material purchase found unaccounted and no input-output ratio prescribed 

by law is of no use to it. Revenue discharged its onus of proof brininq out the  
allegation in the show cause notice succinctly. But, the Appellant miserably 

failed to discharqe its burden of proof. It did not come out with clean hands. ,ç 

10.5 It is not only one evidence, but multiple echoed evidence demonstrated 
oblique motive of the Appellant and proved its mala fide. Therefore, Appellant 

fails on all counts. Revenue's investigating was successful and its suffering was 
established. 

(Emphasis supplied) 

8. Appellant No. 2 has contended that the tower adjudicating authority 

failed to establish as to how he has abated evasion of Central Excise duty and 

thus, wrongly imposed penalty on him under Rule 26(1) as well as Rule 26(2) of 

the Rules. I find that he was the key person of Appellant No. 1 and was directly 

involved in clandestine removal of the finished goods as welt as undervaluation 

of the finished goods manufactured by Appellant No.1. Appellant No. 2 was also 

looking after day-to-day working of Appellant No. 1 and hence, has concerned 

himself in all matters related to excisable goods cleared clandestinely including 

manufacture, storage, removal and selling of such goods, which he was knowing 

that these were liable to confiscation under the Act and the Rules made there 

under. Appellant No. 2 was, therefore, directly involved when Appellant No. 1 

cleared goods clandestinely on which Central Excise duty of Rs. 28,6O,O21/ was 

not paid by Appellant No. 1 and therefore, imposition of penalties on him under 

Page 32 of 37 



AppeaL No: V2/299, 300, 294, 316 ft 327/BVR/2017 

33 

Rule 26(1) & 26(2) of the Rules in the impugned orders is proper and justified. 

8.1 Shri Bharat Manharbhai Sheth (Appellant No. 3) has contended that his 

role was limited as middleman and he was not concerned with the goods and 

therefore, penalty under Rule 26 of the Rules is not imposabte upon him. I find 

that as admitted by Shri Manish Patel, he was the key person who ensured sale 

and purchase of clandestinely cleared goods without cover of invoices and 

without payment of Central Excise duty. He and his accountant recorded all 

these transactions in the diary maintained by him, which contained the details 

of cash payments received from buyers and given to the respective ship breaking 

units. He was the person who supplied bills to the units to facilitate availment of 

fraudulent Cenvat credit and supplied the goods to other units without Central 

Excise invoices and his role has been elaborately discussed in the impugned 

order. I find his role very crucial in clandestine removal of the finished goods as 

well as facilitating fraudulent availment of Cenvat credit. As per Annexure BS-2 

to Show Cause Notice clearly shows that Appellant No. 3 facilitated Appellant 

No. 1 in clandestine clearance of goods involving Central Excise duty of Rs. 

75,322/- based on records seized from Appellant No. 3 and invoices issued by 

Appellant No. 1. Therefore, Appellant No. 3 is liable for penalty under Rule 26(1) 

of the Rules. As discussed and illustrated at Para 10 of the Show Cause Notice, 

Appellant No. 1 through Appellant No. 2 have cleared goods to rolling mills and 

issued invoices without actual/physical supply of the goods. The role of 

Appellant No. 3 has elaborately been discussed in the Show Cause Notice and 

therefore, under Rule 26(1) and Rule 26(2) of the Rules are correctly imposed 

upon him and there is no justification to interfere with the impugned order in 

this regard. 

8.2 Shri Vinod Amarshibhai Patel and Shri Kishor Amarshibhai Patel, brokers 

i.e. Appellant No. 4 Et 5, have contended that they had not dealt with the goods 

in the manner prescribed under Rule 26 of the Rules and therefore, they are not 

liable to penalty. I find that the diary maintained by Shri Vinod Amarshibhai 

Patel in coded language contained details of licit and illicit clearances of the 

appellant firm. When asked about the same, he provided evasive replies like, 

the accounts were imaginary, that he was practicing accounts on Sundays. He 

also never co-operated the investigation and the coded data got decoded by 

DGCEI due to excellent investigation and the whole chapter of clandestine 

removal could be revealed. The decoded data matched with the data maintained 
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in electronic form including those transactions for which invoices were issued. 

This authenticated the data maintained by Shri Vinod Amarshibhai Patel. Shri 

Kishor Amarshibhai Patet was handling business of registered dealer and was 

involved in facilitating clandestine removal through his dealer firm. The records 

show cash transactions with various buyers and sellers through angadias. 

8.3 Appellant No. 4 E 5 in their submissions contended that they had not 

indulged themselves into clandestine activities but accounts found in Pen Drivel 

Computer Hard Disk! Computer laptop were written for learning 

accounting!software etc. I find that they had indulged themselves in abetting 

Appellant No. 1 in clandestine removal of the finished excisable goods. 

8.4 Appellants No. 4 a 5 also contended that they had given all explanations 

for documents to the investigating officers during search itself whereas it is on 

record that Appellants No. 4 a 5 had not co-operated with the investigation and 

had given evasive replies to mislead the investigation. Further Annexure-VKP-1 

to Show Cause Notice shows involvement of Appellant No. 4&5 in abetting 

Appellant No. 1 for clandestine removal of goods involving Central Excise duty. 

Therefore, their role is covered under Rule 26 of the Rules and penalty imposed 

on each of them in the impugned order is proper and there is no need to 

interfere with the same. 

8.5 I find that no statement has been retracted by any person and facts 

recorded in Panchnamas and contents of seized items are accepted by Appellant 

No. 1, 2, 3, 4 a 5 in their statements. It is not a case that a single statement has 

been recorded and retied upon but various statements of Appellant No. 2, 3, 4 & 

5 establishing clandestine removal of final products by Appellant No. 1. In the 

circumstances, I am of the view that the statements recorded at different time 

and of different persons are not recorded under duress or threat. Facts of the 

statements have been independently corroborated by the facts and contents of 

Panchnamas recorded at the time of search. Therefore, I am of the considered 

view that denial of cross examination by adjudicating authority does not violate 

principles of natural justice in the given facts of this case. My views are 

supported by Hon'ble Bombay High Court's judgment in the case of Mls.Sharad 

Ramdas Sangle reported as 2017 (347) ELT 413 (Born) wherein it has been held 

that where director has himself admitted the guilt and the statement has not 

been retracted, there is no question of cross examination and denial of same 
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does not to give rise to any substantial question of law. Relevant portion of the 

judgment is reproduced below:- 

"3. The Tribunal recorded following reason :- 

"5. 1 As regards the denial of cross-examination of Shri Thorve and Shri 

Ashok Kumar Yadav and whether the said denial has caused any 

prejudice to the Appellants, it is seen from the records that the entries 

made in the private records were corroborated by Shri Ramdas Shivram 

Sangle, Director of the Appellant firm and Shri Sharad Ramdas Sangle, 

Proprietor of MIs. Ambica Scrap Merchant through whom the 

clandestinely removed goods, were sold wherein they had admitted that 

the entries recorded are true and correct and pertain to the 

unaccounted production, purchase of raw materials without accounting 

and sale of the finished goods in cash without payment of duty. Further 

from the records it is seen that about sixteen buyers (referred to in para 

11. 13 of the impugned order], who purchased the finished goods from 

the Appellants without payment of duty have also confirmed that they 

had received these goods without the cover of proper excise 

documentation and without payment of duty. Similarly, two scraps 

suppliers, Mr. Yunus Ahmed Shaikh and Mr. Shaikh Mushtaq Gulab have 

also admitted that they have supplied the MS scrap which is the raw 

materials for the manufacture of these goods without the cover of 
documents and they have received consideration for sale of such scrap in 

cash. Considering these evidences available in record, we hold that the 

denial of cross-examination of the authors of the private records has not 

caused any prejudice to the Appellants. In fact none of the statements 

recorded have been retracted or disputed. In such a scenario, when the 

fact is not disputed, cross-examination of the party is not necessary. The 

Hon'ble Apex Court in the case of Kanungo Company - 1983 (13) E.L.T. 

1486 (S.C.) and the Hon'b(e High Court of Andhra Pradesh in the case of 

Shalini Steels Pvt. Ltd. (supra] have held that there is no absolute right 

for cross examination and : if sufficient corroborative evidences exist, 

cross-examination of the deponent of the statement is not necessary. In 

view of the above we hold that the denial of cross-examination of Shri 

Thorve and Shri Ashok Kumar Yadav who maintained the private records 

has not caused any prejudice to the Appellants." 

From the above conclusions, we are also of the view that this was not a case 

which required cross-examination. The Directors themselves admitted the guilt. 

So, almost all allegations stood proved. As said above, the statements recorded 

were not retracted or disputed. Learned counsel for the Appellants reiterated 

that he can succeed in showing that these appeals should be admitted for 

deciding following question, which according to him, is substantial question of 

law :- 

"Whether denial of cross-examination of witnesses caused any prejudice to the 

Appellant?" 
We are not inclined to accept this submission at all. In these appeals, there was 

no question of cross-examination, and therefore, denial of the same would not 

give rise to any substantial question of law. We perused the judgment of the 

Tribunal and find the same is quite pertinent. It is not necessary to interfere in 

it. 

8.6 I find that Hon'ble CESTAT in the case of M/s. Shal.ini Steel P Ltd reported 

as 2010 (258) E.L.T. 545 (Tn. - Bang.) has held that evidentiary value of the 

documents could not be lost in absence of cross examination of an employee. 

Therefore, for denial of opportunity of the Cross Examination, this case is fit for 

Page 35 of 37 



Appeal No: V2/299, 300, 294, 316 & 327/BVR/2017 

36 

the same. I find that the lower authority has not find it fit to accord the 

opportunity of cross examination to the appellants. White denying the request of 

cross examination made by the appellants, the adjudicating authority has 

discussed the issue at length and relied upon the various judicial caselaws as is 

seen from relevant paras of the impugned order. In this regard, I find that it is 

prerogative of the adjudicating authority to grant or decline this opportunity, 

depending of the exigencies of the facts and circumstance of the case. Here, 

since this being a case of clandestine removal, ably supported by the host of oral 

and documentary evidences, if the lower authority has found it fit to deny this 

opportunity, I find that interest of the appellants does not seems be 

compromised. Further, the most crucial fact here is that none of the deponents 

have retracted their statement. Therefore, the provisions of Section 9D of the 

Act is not relevant in this case as the same dealt with prosecution for an offence 

case. Therefore, I do not see any infirmity in the decision of the lower authority 

in denying the cross examination to the appellants, especially when not specific 

reason for seeking cross examination has been set out by the appellants. 

9. In view of the above, I uphold the impugned order and reject all appeals. 

c dIRT ct,I PLkI 31cd dl IqT 'ilIdTI 

9.1 The appeals filed by the Appellants stand disposed off in above terms. 

( -Jk ld)1) 

31kIc-d (31R) 

By RPAD 

To 

1.  M/s. Salasar Balaji Ship Breakers 

Pvt. Ltd., Plot No. 67 (24N), Ship 

Breaking Yard, Alang, 

Dist.:Bhavnagar-364150 (Office at: 

CM-115, Near Natraj Store, Kalvibid, 

Bhavnagar) 

--- ft 

______ 
13T Ictoik. 

(3'ff -; CM-?,, -ikl 

-c1o14R) 

2.  Shri Sanjiv Choudhary, Director M/s. 

Salasar Balaji Ship Breakers Pvt. Ltd 

-  

- ftj- 

Leui'c l-H1f b (Rl?N), 3TT 

¶ -tr fJ II Jcjc-1d[4. 
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3 Shri Bharat Sheth, Broker, Plot No. 

61, B-2, Geetha Chowk, Jam Derasar 

Road, Bhavnagar-364001 
_____ 

'-i'i 'l1-t! , 

-1dlt — 

4 Shri Vinod Amarshibhai Patel, Plot 

No. 102, Escon Mega City, Opp.: 

Victoria Park, Bhavnagar- 364002 

- q, 

______ 

?OR dI 

cl-' l -1I'i Jco-jdk — 

5 Shri Kishor Amarshibhai Patel, 

Proprietor of Shree Krishna 

Enterprise, Plot No. 102, Escon Mega 

City, Opp.: Victoria Park, Bhavnagar- 

364002 

.y  fr -  -n1c*,: 

dII t1 1 -ii tW 

l-lIJ1°1, lcloldIl. — 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) The Additional Commissioner, GST a Central Excise, Bhavnagar 

Commissionerate, Bhavnagar 

4) The Assistant Commissioner, GST a Central Excise Division-Il, Bhavnagar. 

5 The Superintendent, GST & Central Excise, Range: Alang, Bhavnagar. 

Guard File. 

7) F No. V2/300/BVR/2017 (8) F. No. V2/294/BVR/2017 (9) F. 

No.V2/316/BVR/2017 (10) V2/327/BVR/2017. 

ft 
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