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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 353 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal oF West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 
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To the West regional bench of Customs. Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 arid shell be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 

sector bank at the place where the bench of any norninaed public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accompanied by a tee of Rs. 500/-. 
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The appeal under sub Section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of F/s. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 

amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Re. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant eaistrar of the bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. / Application made for giant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) 8ii ticxi, t51 .icxiiO tth-xi rim w 311ft51tzr irr)8tantur (mm) 8 v1U 311Tvft 4v ie 4rurm u-'i ry 3118151511944 t 
Dlii 35UDl 3(115)/i, xifT fUccflxi 311f1i81xiai, 1994 (1 Dlii 83 3i oiw (1 ixi 1 ul , 851 31Ttr 8 c1) 31518~)ar 

51 311(151 xitc cee a -xiic 1I/ei /iT 517 8 10 3(11r/i (10%), are 3(ar v3( arthati fteiI?.i , sir m*rer, are anyr arsfm 

)Uci2e , an iie ffiizrr ansi, eir 1(1r an Diii aixi5)ir r 1 ii sieft 315)88151 8ii iiff/ sits xi,~ ,9ii 31181511 51 

s -xiio grtsxis cm oixit 5) 31/15)11 "l4ixi )u sty tixi" 5) )-.,i trrthsr 

(i) tiTr115)(5)3sf/i1  

(ii) 5)ar8m iei 118   irfUr 

(iii) 5)51851 'eon )iio4iOe(t 5) Glexi 6 5) 31115)11 8sr  

- er Darr 5) nianiar fU-8O 2) 3/jf/181a15r 2014 5) 315151 * 15* fU+(Y an18r#sr ml8tanr* 5) stsiss 

511sr5131*fcm3118t51eiii  f'to3(/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pie-deposit payable would be Subject to a ceiling of Ps. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(91) amount payable under Rule 6 of the Cenval Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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Revision application to Government of India: 
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Seclion-35B ibid: 
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 
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The revision sppl(cation shall be accompanied by a fee of Ps. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac 
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In c85e, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner. 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs 1 lakh fee of Rs. 100/- for each. 
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One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp...;.. 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 

refer to the Departmental website www.cbec.gov.in  
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:: ORDER-IN-APPEAL::  

MIs. Stratese Consultancy LLP, 7-Surbhi Bunglows, Hill Drive, 

Takhteshwar, Bhavnagar - 364002 (hereinafter referred to as "appellant") filed 

present appeal against Order-in-Original No. R/01/2017 dated 07.04.2017 

(hereinafter referred to as "impugned order") passed by the Assistant 

Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to as "the 

lower adjudicating authority"). 

2. The brief facts of the case are that appellant filed refund claim of Rs. 

1,37,826/- for the period from April, 2016 to June, 2016 in terms of Rule 5 of 

Cenvat Credit Rules, 2004 (hereinafter referred to as the 'CCR, 2004') for refund 

of unutilised cenvat credit availed on input services received for providing output 

services viz, information technology — software consultancy exported out of 

India. Query letter No. V/18-92/ST/DIV/16-17/Ref dated 17.02.2017 was issued 

to the appellant and the appellant vide letter dated 03.03.2017 replied the 

queries along with supporting documents. The lower adjudicating authority vide 

impugned order rejected refund claim on the following grounds: 

(I) refund claim not filed in prescribed format i.e. Form — A as per Para 3(a) 

of Notification No. 27/2012-CE(NT) dated 18.06.2012; 

(ii) the appellant had not submitted documentary evidence to prove that they 

had reversed or debited cenvat credit taken as per Para 2(h) of the Notification 

No. 27/2012-CE(NT) dated 18.06.2012; 

(iii) as per Para 3(d) of the Notification No. 27/2012-CE(NT) dated 

18.06.2012, BRCs not submitted; 

(iv) as per Para 3(e) of the Notification No. 27/2012-CE(NT) dated 

18.06.2012, a certificate in prescribed Annexure A-i not submitted; 

(v) the appellant submitted one calculation sheet with refund claim showing 

domestic clearance of Rs. 11,27,218/- and another calculation sheet submitted 

with defence reply showing domestic clearance as nil; 

(vi) thus, the appellant not submitted proper documents as required under 

Notification No. 27/2012-CE(NT), dated 18.06.2012 and correctness of the 

refund claim cannot be verified due to contradictory documents; 

(vii) the appellant did not submit any document to prove inapplicability of 

unjust enrichment. 

3. The aggrieved appellant has filed appeal, inter-a//a, on the grounds tht.; 

the impugned order has been passed without informing them that .th 

documents produced before the lower adjudicating authority were not sufficient 
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that the appellant was not aware that the Bank Realisation Certificate and the 

Inward Remittance Certificate were different; that the lower adjudicating 

authority did not inform that the refund claim was not in accordance with 

Notification No. 27/2012-CE(NT) dated 18.06.2012 read with Rule 5 of the CCR, 

2004 and also did not mention in Query Memo 7845 issued on 17.02.2017; it is 

submitted that it is duty of the officer to inform the appellant which type of 

documents required for refund claim. 

3.1 The appellant vide letter dated 09.05.2018 has, inter-alla, submitted 

additional submissions as under, along with relevant supporting documents: 

(i) the appellant was engaged in business of rendering professional services 

in the field of Information Technology — Software Consultancy and related 

services to their overseas customers during the material period in terms of Rule 

6A of the Service Tax Rules, 1994 and no domestic services were provided by 

them; 

(ii) the appellant provided services valued at Rs. 19,39,951/- to overseas 

customers i.e. covered under export of service and got realisations in foreign 

currency as per BRCs, during the relevant period and hence, the same was not 

liable to service tax; 

(iii) the appellant paid service tax on input services used for providing output 

services which are not liable to service tax due to export and hence are eligible 

for refund of service tax paid on input services which remined unutilised, under 

Rule 5 of the CCR, 2004 read with Notification No. 27/2012-CE(NT) dated 

18.06.2012; 

(iv) after switching over to GST, though they have not reversed the cenvat 

credit of the subject refund in ST-3 returns filed but the balance lying in the ST-3 

returns has not been carried forward and claimed in the GST regime; 

(v) the appellant undertakes that they forgo the right of cenvat credit related 

to export of service for which refund claim is filed and also undertake not to 

claim the same in future either by set off or otherwise in the GST regime; 

(vi) the said cenvat credit shown as receivable in books of account on 

17.01.2017 while lodging the refund claim. 

3.2 The appellant vide letter dated 15.05.2018 has, inter-a/ia, further 

submitted that the Commissioner (Appeals), Rajkot/Additional Director General 

(DGTS), AZU, Ahmedabad has allowed their appeal which is on similar grounds 

and set aside 010 No. R/02/2017 dated 07.04.2017 under which the lower 

adjudicating authority rejected their own refund claim of Rs. 2,40,918/- for the 
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period from July, 2016 to September, 2016 (2' Quarter). 

4. Personal hearing in the matter was attended to by Shri Jayesh Mehta, CA 

who reiterated the Grounds of Appeal and contentions raised in their written 

submission dated 09.05.2018; also submitted written PH submission and stated 

that their appeal for other period has been allowed by the Commissioner 

(Appeals), Rajkot/ADG(TPS), Ahmedabad; on the same line this appeal may also 

be allowed as they have exported services. 

Findinqs:  

5. I have carefully gone through the facts of the case, impugned order, appeal 

filed by the appellant and written as well as oral submissions made by the 

appellant. The issue to be decided is whether in the facts and circumstances of the 

present case, the impugned order passed by the lower adjudicating authority 

rejecting refund claim filed by the appellant under provisions of Rule 5 of the 

Cenvat Credit Rules, 2004 read with Notification No. 27/2012-CE(NT) dated 

18.06.20 12 and Section 11B of the Central Excise Act, 1944 is correct or not. 

6. I find that the facts of export of services are not in dispute and it is also 

undisputed fact that the appellant filed refund claim under Rule 5 of the Cenvat 

Credit Rules, 2004 read with Notification No. 27/2012-CE(NT) dated 18.06.2012 

for unutilized cenvat credit of service tax paid on input services which were used 

for output service viz. Information Technology — Software Consultancy, which 

was exported out of India. 

'o 

7. The lower adjudicating authority vide impugned order rejected the refund 

claim on the grounds that the appellant did not submit proper documents as 

required under Notification No. 27/2012-CE(NT) dated 18.06.2012 like (i) refund 

claim not filed in prescribed format i.e. Form — A; (ii) documentary evidence 

showing reversal of cenvat credit not produced; (iii) Bank Realisation Certificates 

not submitted; (iv) Certificate in Annexure A-I duly signed by auditor (statutory 

or any other) certifying the correctness of refund claim and (v) document to 

prove inapplicability of unjust enrichment, however, the appellant in this appeal 

submitted copy of refund claim in prescribed format i.e. Form — A showing period 

of refund claim, export turnover, total cenvat credit taken on input services, total 

of exported service and other services, bank details. The appellant also 

submitted Certificate dated 15.03.2018 issued by M/s. Rakesh B Shah & Co. — 

Chartered Accountants certifying that the value of the export turnover of services 
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and total turnover of services mentioned by the appellant in Form — A for refund 

claim is correct and is in accordance with the provisions of Rule 5 of the Cenvat 

Credit Rules, 2004. The appellant also submitted the following documents for F. 

Y. 2016-17: (i) Inward Remittance Transaction Advices along with related 

invoices; (ii) Statement of Assets & Liabilities; (iii) Statement of Income & 

Expenditure; (iv) Tax Audit Report; (v) Indian Income Tax Return 

Acknowledgement along with Computation of Total Income; (vi) Income Ledger; 

(vii) Cenvat Credit of Service Tax Ledger for 2016-17 & 2017-18; (viii) ST-3 

Returns; (ix) GST Registration Certificate and (x) Payment Ledger; ST-3 Return; 

Invoices; GST Registration Certificate of input service provider to support their 

contentions. The appellant vide submission dated 09.05.2018 submitted that 

they exclusively exported services and no service was provided to domestic 

customers during April, 2016 to June, 2016. In view of this, I find that the 

compliance submitted by the appellant in relation to the queries raised by the 

lower adjudicating authority for procedural aspects of the refund claim is 

satisfactory. Inward Remittance Transaction Advices proved that the appellant 

had exported the output services. 

7.1 The lower adjudicating authority rejected refund claim on the grounds 

that the appellant did not submit undertaking regarding non-utilisation of cenvat 

credit in the next half yearly ST-3 return and documents to prove that they have 

reversed/debited cenvat credit taken; that ST-3 returns submitted by the 

appellant show that they had taken cenvat credit on input services during the 

relevant period but ST-3 returns prove that the appellant has not reversed the 

cenvat credit during the relevant period but they did not carry forward the 

cenvat credit balance in the month of July, 2017. Thus, it is proved that the 

appellant had taken cenvat credit on the input services and not utilised the same 

during the relevant period and foregone the entire balance of cenvat credit as on 

01.07.2017 i.e. the date when GST law has been implemented. 

8. I find that the object of the Notification needs to be kept in mind and the 

object of Notification No. 27/2012-CE(NT) dated 18.06.2012 is to refund service 

tax, if the services have been exported as Government does not want to export 

taxes. The purpose of the Government to allow refund of cenvat credit of service 

tax paid on input services used in output services exported is to set off the 

burden of tax to promote exports. I take note of the Government of India's ordr, 

in the case of Modern Process Printers reported in 2006 (204) E.L.T. 6T 

(G.O.I.), holding that the rebate/drawback and other such export promàtioft 
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schemes of Government, are incentive oriented beneficial schemes intended to 

promote export and to earn foreign exchange for the country and if export of 

services is not in doubt, a liberal interpretation is to be accorded in case of 

technical lapses. By applying the ratio of the above decision to the facts of the 

present case and considering the fact that the services were exported, I am of 

the view that denial of refund of cenvat credit of service tax paid on the inputs 

services on the admittedly exported service, is not in consonance with the export 

scheme. 

9. In view of above, I set aside the impugned order and allow the appeal 

filed by the appellant for grant of refund in cash as allowed as per Central GST 

Law. 

S.? fleiI'c1'  4c1RI *t i$ j'.iC1ctCI 3PftF i 1cpu jL1crci i[1 1ii 

'.'lldl 

9.1 The appeal filed by the appellant is disposed off as above. 

By Regd. Post AD 

To, 

Copy for information and necessary action to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for favour of kind information. 

2) The Commissioner, CGST & Central Excise Commissionerate, Bhavnagar. 

3) The Assistant Commissioner, CGST & Central Excise Division, Bhavnagar. 

4Y"Guard file. 
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