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Arising Out of above mentioned 010 issued by Additional/JoinllDeputylAssistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar / Gandhidham 

tT 314lC1cbc1'  & 1lcui) a-lId-I /Name&Address of the Appellants & Respondent 

M/s Gujarat Pipavav Port Limited, Pipavav Uchhaiya, Tal-Rajula, Dist:Amreli 

r 3r(31'tfttr) ssttftyr  e  eort'y 1j-,1td xi i'ee-,i m1wrtt / 'rr1t5Tur 1wiT 3Tfter i0{ stt 0'dI 
Any person aggrieved by this order.in-Appeal may file an appeal to the appropriate authority in the following way. 

*teii 1re ,re ,-4l ¶rxii O alw.t 3Tefrpta1' eiriatTltivtvr 8 v1  3Jlt, *otst .i,-'ei ir 311srst 1944 t twiT 35B r 
3lt/r 1tc',i 3lnitr '  1994 *t twiT 86 8 31dl l-1Illd ,'In r srr Rxivft- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

sti4 i.'i1l lii rxiaie, witzr i,-940,1 trwi o 1oiw  3rEftt1-zr ,-eiei1lwoi t )it rIta,  00Tw sr 
2, 3ev. r. ewir, ar fwiIt, al/t 411 ',tift srrfv li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ,ale',i ifla.1k 1(a) a11 eiv 1V 3rtttptt e 3rp1or1 4xi irtlt 41li 41ee Irwin, ilsr 3,- 1iC, trxie ev  31tft1Itir ,-eiei)'eual 
(v) 41i rn 4tan 11lwi, , (ct arit, xna1TnIt stwir 3tarra'r icieie,- aott  w't 41r ,,ii  vntv f 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at. 2d  Floor, Ohaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para. 1(a) above 

(iii) 3Trfliv eeixiuItevei i stTr 3r'It cvpnpr # ¶lv Trn 3,-wO 1t (3nrItw) )e.'1Io,, 2001, 1ee/ 6 3r11*r lIttMir fia 
cqit EA-3 t sot olItwI ta) lei  ,iiii 51T(V I yiai tI war war eiv e1 i wisp, aei ,- iiri irwin *1 alTar ,00ii 41i 

413tcatwsnir:1,00OI- 
wil, 5,000/-  3rlTaT 10,000/-  arm lInr iai Irwin 411  1eldd arIl tIttliftyr irear art trarar, I 3ftflmltxr 
wiu1st1ftstt01 411 irtmm r efiee I-ci n aisr 41 11Y tIt iw iiIs n 4ar er&i iiIt ai1,-r ten irc oir lei ,,oii itifv I 

ore arm tsopntvr, *rie *1 sir tnmai * fi.if 5T lf I ea)0i 3nrtl41lsm eatmani artur 411 101ST (lTnr I P171st 3tTr (r 3(i:v) an 
14e ystartrr 4n"sprsl' 500/- wiv art thtltftsp Irwin smi arir fkr 1/ 

- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is uplo 5 Lac.. 5 Lac to 50 Lac arid 

is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3011411SF P1T,TT(I)'aFTOT n 111585 3ntIlst, 1,-ri 31I1th7rer, 1994 41r twiT 86(1) an 3(5f415 oiw ¶1aeoic11. 1994, n CleJ 9(1)  (B)
evr S.T.-5 41 wit trfItsft 41 41r ii et  wisp 0ie arir n fe 3011SF 411 waft I, 3sp41r \i11 wry 41 art 

41 ow olIt itan18ir 1I,It Srr1v) silt 'j 41 war 41 war ow v11 41 aiar, iei leiw 41i aifar ao,i 41r 541st 3/IT eiiei stair 
,,ia.iii, i, iv 5 row SIT je st5T, 5 eiiw 'v Tr 50 ,ner wiry nixin 317101 50 wi.' 41 31111w il pit erP1r: 1,000/- q4, 5,000/- 

wi1 317101 10,000/- w1 str 111ti'rfpr starr irwin *r v11 +iewj arti 1fna'ftst irwin arm rsnar, waI),-c 31r115/ISr -eiei(lle&ai 411 ¶1100 41 
iioar 12-i.i 41 41 I411 SlI wi'l1.iw 8IT 41 41in earri wIt wil,i 41w iwe ecrri 1Sor i.ir wiIv I wi,i fi' wr awlaist, 

41w 411 3SF 111011 41 1,ii wi1v ,ati st4411yr 301114151 -eiei0wiar al/n ,rngm ttsryr I 5517115 3ii41 (S 3/tat) 41 (Ito 3tT/Iwarrrx 'n 51p.r 
500/- 'v arm ¶11m11ftst irwin ,,iwr er.11 1ii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form 5.1.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 

copy of the order appealed against (One of which shall be certified copy) and should be accompanied by a fees of Rs. 

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 

amount of service tax & interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more lhan fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application rriade for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A) 

(i) 



(C) 

(I) 

(vi) 

(D) 

    

(i) Grr 3tIzrsr, 1994 T tTrtr 86 r 3tttiRr3* (2) (2A)   E T  3ltfpr, 1oi  1ei,)1, 1994, r 1iei 9(2) 

9(2A) ritie IRitftr S.T.-7 art armYr rt  11151 31i0wd, ozInT jc910 1trt 3ysraT 3ttst (3Itflll, oRr '410 1 

caii 'iTfilT 3Tt1r r ctttnt Ci'i1 11 (ek 0111 0 oaritfltyt  vTTfv) 3f) 34T cnii 4161ew 31TstarlT 3r51T a'ite'rçi, 1uI51llT 

a - ic nrrt/ )ai#,.t, et rtftthzr -rtiifiwui w'r 3tTkrt1T oar e trtt nr ai  ntr r v1  m pj   w.&l 141 / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (orb of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate TribunaL 

 

  

(ii) +J-b 1l, tsr i -'iio Treet 011 4ai'I.i lrtftll'rzr 'iTfIT11I7DT (1111) it  3~til't TTt111 relst ,nc4io 1r111 3nlfll8tsref 1944 r 

'iu111Tur 31tar 11( +iJ-iO 3r41T t/ui T 10 cTnr51 (10%), 1111 111111 011 5IT1'F&IT far)?,e , sri 1J1i, 5111 ee 5r1111T 

faiI?i , 11t SIST1RTIT ¶er ansr, srtrTf fn sr n rs)yr  ¶6p  aic  3rtf1ar sr Trft osr wlsr v 11 tI 

a -wo rt star aii 3llls%11 'swr fij 110 11-w' ¶;l-.e lirther 

(i) tm113rerw 

(ii) 1er'rt ,,ier *lh ff at iere nifi 

(lii) 1lariz r,rir leiioeft 1 f1ei & n 3flTIier sr  

(. 2) Tfl)iTzi4 2014   3lsr'4le,rfl rtaraarmnflsr 

yet- tvr 3ralf si 3riftr sr'r vii sjr iii 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finan,.,e Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duly demanded where duty or duty nd penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit laken 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shsll not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

tnta' ei w srstftjur 31r'fl51' 
Revision application to Government of India: 

911 31T1r r si'rflflrvr oiIie,t IIC vii,Hvt *, 8rw 5v4i0 srasr 31arsr, 1994 r glu 35EE i ntst 'tsiq, r 34111(11 31ST 
11111, 511111 ewi, t11rlflbUr 3ntsrsr -vi vieivi, 4ivi-d TTt1T, vth21 sr(er, afloar rcr arear, eec snk sr1Tfr-ii000i, e)t 

,,rivii vrtfv / 

A revision application lies to the Under Secretary, to the Gcvernment of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the folIowiug case, governed by first proviso to sub-section (1) of Section-35B ibid: 

of?, Tt n )/  4n ip , srya viweivi ¶tt eec e)l IiI 'biviloI 51T1tT i '4i4Mvivi 1 Otlivi sri 1TI?t 3ti 11R45il lT 

l% fft 011 5111ff ç,iuf STtT Tfl 4iJieic r o'htsi sri 1%T aarr siT sri srarrrur eec 'evietut c'kivi, ¶I1 wi&eii SIT 

sreg SiT siry our S1TSTTf Th/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or irs storage whether in a factory or in a 
warehouse 

lliTyt 1 ei  Itisift  SIT th fP1'llT ST T 51T11 i11'tDT '40th1 '4-'r) cia 'IT tT'l 7r Tetnr j-'4ic five, t 1111 (Iflc) 
5rei  

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

eel?, ,-qi liFe, 111 511111111 ¶% 1vii SITTiT eis, 1I11T1r Ti 110111 Iir eve ¶&lst'tli faet izrr l / 
irs case of goods exported outside India export to Nepal or Bhulan. without payment of duly. 

a-'eicvi rsisr 41 IplaTiT 4r  sis,p 41&tar ar 3vltlf6rsm star &ar41 f11asr iffatna)) 41 vi11vi cu-eu 41h 
3rnlrafr3fl(3w)41eeuo fkvi 3ftflflsisT (11.2), 1998 rU1vi 10941cvrri strtar3rieui11t i11t 
rirftrr fe si I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) 5Y41'I-d 34itfl1i Tf fit Wf)tZit '445 41i!Ct EA-8 , Sit t 4iFlST Sç4i,vi 111111 (31it111) ucuvi41, 2001, 41 11erc 9 41 3411411 '1f"c , 

ar aii4sir 41 eeut 4v 3 eris 4r 3r111(er Tft -ci  5111411 I ara 3vrST 41 11111 5111 31nsir w er41er 3TIlr l fit 11IrZIT +i  r i14 
vir1vi TITTI t 8sr'tzr aeic  3I)f11sTxr, 1944 *1 InTi 35-EE 8r rttcvi 18111'tftrr tree, Tft 3v11rosft 81 1111151 41 fft '-it TR-6 

t ,,iult 511)4111 / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chaltan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

1rur sirutoar 41 liFt iCt4vi t)f  nresr 411 3lfllll5ft 411511111 5ITfV I 
14i i1md #'{ 011 dUst Cqe) 511 ti34 1151 t tit 'i"i1( 200!- iTT T1di,iivi (81511 ellst 3/ft of?, lT1111' Iwa 011 c'iiiS C'I 41 '-'-li01 t at 

 1000 -1 sri 111111111 I.ui silL' I 
The revision apptication shall be accompanied by a fee of Rs. 200)- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

of?, iT 31T/f51 41 4 5111 31141511 sri eeui1ti sit 517811 5111 SIT/fIr 41 Clv liFe, iTi 510151151, ,iiekci 1111 41 f,ei .siivii xtll/f411 sir irs-ar 41 
it 81Clv srnslfi 34 srsiaifarvvu 811st iF841fziei  iTtst113uutfl51fZi ciai I / 

In case, if the ordei covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

..-Oieiiei4 511111 s4Tt19i'zizr. 1075, 41 31051511-I 81 SISTRTT ST SIT/fIr star flsrslvr SIT/fIr 411 II1 '111 ttT1tfti'r 6.50 euiet sri 
-rtisiioiLi 5111511 1tf810 clOt lvii 511)4111  I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act.1975, as amended. 

etici 115111, 111 ai"iar liST star liu-t 311)t'Tfrzr ssrtssTfftsrtsrr (w14 111112) Clocia cIt. 1982 41 sr111rir star 311151 sif11ir eiiei-/f 411 
 'utcI ril Clod 3/tI nut 1155151 SITiT11IH fssr elicii 41 / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3w-b 3Iitti4tzi \iCl'i/f iTt 341171 11111211 'i,it 41 siutl12ii cOu'rv,, OI-dd 3/tI iviceu liliFltsi'l 41 Cli,', 34411511511 IItniis1tsr 11011i90 
www,cbec.gov.in  set  t i 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appeltant may 
refer to the Departmental website www cbec.gov.in  
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Appeal No. V2/273/BVR/2017 

:: ORDER  :: 

The present appeal has been filed by M/s Gujarat Pipavav Port 

Limited, Pipavav, Uchhaiya, Taluka — Rajula, District Amreli (hereinafter 

referred to as "the appellant") against Order-in-Original No. BHV-EXCUS-

000-JC-005-2017-18 dated 26.04.2017 (hereinafter referred to as "the 

impugned order"), passed by the Joint Commissioner, Central Excise & 

Service Tax, Bhavnagar (hereinafter referred to as "the lower adjudicating 

authority"). 

2. The brief facts of the case are that the audit of records of the 

appellant holding Service Tax registration NO. AAACG9758STOO1 

revealed that they had availed CENVAT Credit on input services i.e. 

Consultancy Service, Design, Tendering & supervision for New Port 

Infrastructure and Layout, siltation estimates, ship-maneuverings 

simulations for additional berths Consultancy Service in relation to 'Land 

& Marine Geotechnical Investigation' for the proposed expansion of 

marine facilities at Pipavav, Gujarat. 

2.1 Show Cause Notice for recovery of wrongly availed Cenvat Credit 

of Rs. 1,16,09,939/- was issued alleging that these consultancy 

services have no relation with output services and not covered under 

the purview of modernization, renovation! repairs of provider of output 

services. The SCN also alleged that Cenvat credit availed by the 

appellant in relation to Consultancy Services for New Port Structure! 

Proposed Expansion of Marine facility at Pipavav, Gujarat, is not in 

accordance with Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter 

referred to as 'the Rules') and credit availed in relation to these services 

was required to be reversed. 

2.2 The SCN was adjudicated vide impugned order where lower 

adjudicating authority confirmed demand of Cenvat Credit availed and 

utilized by the appellant under Rule 14 of the Rules read with Section 

73(2) of the Finance Act, 1994 (hereinafter refer as "the Act"), ordered to 

pay interest under Rule 15 of the Rules read with Section 75 of the Act 

and also imposed equal penalty under provisions of Rule 15 of the Rules 

read with Section 78 of the Act. 

Page 3 of 10 
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3. Being aggrieved by the impugned order, the appellant, inter- alia, 

filed the present appeal on the following grounds: 

(I) The lower adjudicating authority has denied CENVAT Credit on 

the ground that the alleged input services are not currently used 

for existing output services and expansion and creation of new 

facility! additional facility are not covered under the definition of 

input service; that alleged input services are in nature of 

consultancy services for expansion of existing facilities as well as 

new facilities and there is no doubt that existing facilities are used 

to provide output services and any improvisation! modernization or 

expansion of the same will also be used for providing output 

services only; that the lower adjudicating authority has accepted 

the fact that expansion! new facility will be used afterwards for 

provision of output services and hence, there is no dispute to the 

extent that the services are in nature of input services and as the 

same will be used to provide output services. Accordingly, if the 

lower adjudicating authority are also of the view that alleged input 

services will be used for providing output services, there is no 

logic behind denying credit on the same on the ground that the 

same is not currently used but will be used in future and hence, 

not eligible; that the appellant provides port services to its 

customers from the Port of Pipavav to carry out the business 

operations effectively and efficiently and to be competitive in the 

market, it is essential on the part of the Appellant to expand the 

capacities and use modern technologies. Accordingly, the 

Appellant has availed various technical consultancy services from 

vendors as alleged in the impugned order from time to time in 

relation to its port services only; that the term 'Input Service' is 

defined under the Rule 2 (I) of Cenvat Credit Rules, 2004 which 

states that any service which is used by a provider of output 

service for providing an output service, would qualify under the 

definition of input services. Therefore, any services which are 

used by a service provider for rendering output services should be 

treated as an input service and thus, in the present appeal since 

various technical consultancy services as alleged in the impugned 

order, are duly used by the Appellant for the provision of port 

services, the same are input services. Accordingly, the Appellant 

Page 4 of 10 
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is eligible to avail CENVAT Credit of service tax paid on the same. 

(ii) that there is no direct nexus of technical consultancy services 

availed by the Appellant with the port services being provided by 

them; that it has already been discussed in above paragraphs that 

the said input services are explicitly covered under the definition of 

input services and hence eligible for input credit. 

(iii) the Appellant is in the business of providing port services including 

wide range of services like cargo handling services, berthing, 

pilotage, towage, loading unloading of cargo including container, 

bulk and general cargo, [PG etc. To provide above services 

smoothly and in an efficient manner, the Appellant has to 

construct appropriate infrastructure for sea and land access and 

also to upgrade, modernize and renovate such facilities from time 

to time with latest technologies and improvised additional facilities 

to meet the increasing demand. Due to increase in volume of 

business, it is necessary to expand or modernize the existing 

infrastructure to continue providing the services efficiently and on 

timely basis and to handle increased volume of cargo. In the 

present case, the Appellant has availed consultancy services from 

various service providers who are expert in technical investigation 

in relation to port, yard facilities, shore side services etc. Broadly, 

the services availed are in the nature of technical investigation, 

review of projects, preparing project reports, preparing concept 

designs etc. The Appellant has carried out expansion I 

modernization and up gradation of the existing facilities as well as 

feasibility of additional facilities at the port and hence, availed 

consultancy services from these service providers, which have 

direct nexus with port services and hence, duly covered under 

input services. 

(iv) the present case of denial of CENVAT credit on input services on 

the ground that the same is in relation to expansion and is not 

currently being used for the provision of output services. The 

Appellant would like to refer and rely on judgment by the Hon'ble 

CESTAT, Bangalore in the case of Kakinada Seaports Ltd. [2015 

(40) S.T.R. 509 (Tn. - Bang.)], where the facts of the case are very 

Page 5 of 10 
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akin to the existing case. It was categorically held by the Hon'ble 

CESTAT as under 

"An amount of Rs. 2,46,8001- has been denied on the 

ground that the geotechnical investigation services 

were provided in relation to 7th berth and 7th berth 

was yet to come into existence. We are unable to 

accept this stand taken by the Revenue. While 

providing port services, if the port services expand, 

naturally such services have to be taken and the 

geotechnical investigations may result in a situation 

that the proposal for 7th berth may not be found 

feasible on the ground of technicality. In such a 

situation, question arises whether it can be related to 

port service or not. In our opinion, it may not be 

appropriate to deny. In this case, it is not the case of 

the Revenue that 7th berth is not going to come into 

existence. Appellant's claim is that in respect of capital 

goods credit is allowed as soon as the same are 

received and there is no need for an Appellant to wait 

till they are erected, installed and commissioned. Their 

claim for credit is similar to the one on capital goods. We 

find some substance in this regard. If 7th berth does 

not become operational, naturally the issue as to whether 

CEN VAT credit is admissible when the project is dropped 

would arise. At this stage, it may be premature to deny 

the credit." 

(v) the Appellant placed reliance on the following case 

laws :- 

(a) Kernex Microsystems (India) Ltd [2OIITIOL-1774-

CESTAT -BANG] 

(b) Galaxy Mercantiles Limited [2014 (33) S.T.R. 39 (Tn. - 

Del )] 

(c) Coca Cola India Pvt. Ltd Vs CCE [2009-VIL-06- HC -

BOM-ST] 

(d) All India Federation of Tax Practitioners vs. UOI 

[2007-TIOL-1 49-SC-SI] 

(e) GTC Industries Ltd. [2008 - (12) S. TR. 468 (Tn - LB)] 

(vi) During Financial Year 2012-13, the Appellant has 

already reversed CENVAT credit amounting to 

Rs.3,91 400/- in the books vide voucher dated 30 June 

2012. Accordingly, CENVAT credit of Rs, 79,09,615/- 

Page 6 of 10 
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availed by the Appellant during Financial Year 2012-13 

has been reversed and hence, demand for wrong availment 

of CENVAT credit during the Financial Year 2012-13 

should be reduced to that extent. 

(vii) the allegation regarding deliberate and willful 

suppression of the facts is illogical, since the Appellant 

had regularly filed half yearly service tax returns 

disclosing value of taxable services, service tax 

discharged, CENVAT Credit availed / utilized in the 

respective columns in the service tax returns; that there 

was no requirement of suo-moto invoice-wise details of 

CENVAT Credit availed by them and hence, the Appellant 

had not submitted invoice! vendor wise information 

regarding the CENVAT Credit availed. 

4. Personal hearing in the matter was attended by Ms. Bansari Popat, 

Manager Indirect Taxes, wherein she, inter alia, reiterated the grounds of 

appeal and also submitted that the Cenvat Credit has been wrongly 

denied on the ground that new facilities about to come up are not 

providing any output service whereas CESTAT & Hon'ble High Courts 

have held that Cenvat Credit can't be disallowed on this ground as long as 

input services have direct nexus with output services and they were 

providing Port Services and hence consultancy to upgrade and provide 

new facilities to enhance port services are very much input services; that 

appeal may please be allowed. 

Findings:- 

5. I have carefully gone through the facts of the case, the impugned 

order and grounds of appeal, oral submissions made by the appellant. The 

issue to be decided in the instant appeal is whether the appellant is 

eligible to avail Cenvat credit of service tax paid on Consultancy Services 

as input services in terms of Rule 2(l) of the Rules or otherwise. 

6. I find that the appellant is engaged in providing Port services 

including ancillary services under various categories as specified under 

the Finance Act, 1994, and availing CENVAT Credit of Central Excise 

Duty! Service tax paid on inputs, Capital goods and input services under 
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Rule 3 of Cenvat Credit Rules, 2004. I also find that the appellant had 

received Consultancy services (i) in relation to design, tendering and 

supervision for new port infrastructure from M/s AECOM India Pvt. Ltd., (ii) 

in relation to Layout, siltation estimates, ship-manoeuvring 

simulations for additional berths from M/s BMT Consultants India 

Pvt. Ltd. and (iii) in relation to 'Land & Marine Geotechnical 

Investigation' from M/s. Fugro Geotech Pvt. Ltd. for proposed expansion 

of marine facilities at Pipavav Port, Gujarat. 

6.1 I find that the lower adjudicating authority has denied Cenvat credit 

on the ground that services have been received for berthing facilities 

which are currently not being used to provide output services and same 

will be used for providing services after completion! creation of new 

facilities. It is held by him that the 'expansion and creation' of new 

facility / additional facility are not covered under the definition of input 

service under the CENVAT Credit Rules, 2004. 

6.2 I would like to examine the definition of 'input service' prevailing at 

the material time, which was as under: 

"input service" means any service- 

(i) used by a provider of taxable service for providing an output 

service; 

or 

(ii) used by the manufacturer, whether directly or indirectly, in 

or in relation to the manufacture of final products and 

clearance of final product from the place of removal. 

and includes services used in relation to modernization, renovation or 

repairs of a factory, premises of provider of output service or an 

office relating to such factory or premises, advertisement or sales 

promotion, market research, storage up to the place of removal, 

procurement of inputs, activities relating to business, such as 

accounting, auditing, financing recruitment and quality control, 

coaching and training, computer networking, credit rating, share 

registry, and security, inward transportation of inputs or 

capital goods and outward transportation up to the place of 

removal. 
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6.3 Thus, the services used by the service provider for providing output 

services is entitled to be called input service whether used directly or 

indirectly, in or in relation to providing output services. The definition is 

indicative and not exhaustive and includes services used in relation to 

modernization, renovation or repair of premises of provider of output 

service. In the present case appellant is providing port services and 

therefore, they require repair and maintenance of berths, stake yards, 

cleaning of sea channel for smooth movement of ships etc. Looking to 

business growth, the appellant is entitled to do future planning such as 

construction of new berth, yards and other ancillary facilities. Therefore, 

the appellant is entitled to get cenvat credit on the services availed of 

various service providers for setting up new berth for expansion of port 

services. 

6.4 The issue is no more res-integra in terms of Final order of 

CESTAT, Bangalore in the case of Kakinada Seaports Ltd. reported 

as 2015 (40) STR 509 (Tri.-Bang.) wherein it has been held that: 

"8. An amount of Rs. 2,46,800/- has been denied on the around that the 

geotechnical investiqation services were provided in relation to 7th berth and 7th 

berth was yet to come into existence. We are unable to accept this stand taken by 

the Revenue. While providinq port services, if the port services expand, naturally 

such services have to be taken and the qeotechnical investigations may result in a  

situation that the proposal for 7th berth may not be found feasible on the around of 

technicality. In such a situation, question arises whether it can be related to port 

service or not. In our opinion, it may not be appropriate to deny. In this case, it is not 

the case of the Revenue that 7th berth is not qoinq to come into existence.  

Appellant's claim is that in respect of capital qoods credit is allowed as soon as the 

same are received and there is no need for an assessee to wait till they are erected,  

installed and commissioned. Their claim for credit is similar to the one on capital 

goods. We find some substance in this regard. If 7th berth does not become 

operational, naturally the issue as to whether Cenvat credit is admissible when the 

project is dropped would arise. At this stage, it may be premature to deny the credit." 

[Emphasis supplied] 

7. Therefore, I find that the appellant is eligible to avail Cenvat credit 

of Service Tax paid for services (i) in relation to design, tendering and 

supervision for new port infrastructure from M/s AECOM India Pvt. Ltd. (ii) 

in relation to Layout, siltation estimates, ship-manoeuvring 

simulations for additional berths from M/s BMT Consultants India 
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Pvt. Ltd. and (iii) in relation to 'Land & Marine Geotechnical 

Investigation' from M/s. Fugro Geotech Pvt. Ltd. for expansion/increase of 

number of berth and its ancillary facilities at Pipavav Port, in Gujarat. 

8. Since, the Cenvat credit of service tax paid is admissible to the 

appellant questions of invocation of extended period, recovery of interest 

and imposition of penalty do not arise. 

9. In view of above, I set aside the impugned order and allow appeal. 

flc1cbdiFT14) TF ffc CM Pkii qb fT'lIdl l 

9.1 The appeal filed by the appellant is disposed of in above terms. 

By Speed Post 

To, 

Copy To:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad. 

2) The Commissioner, CGST & Central Excise, Bhavnagar. 

3) The Joint Commissioner, CGST & Central Excise, Bhavnagar. 

Guard File. 
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