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31Trr1O1k)I 4I dlIksil 
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Date of Order: Date of issue: 

'(1c1, 31N'l-d (31 -)led), jck TT ITf / 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

3TtR 3tTZTpr/ *1-d 3tPTlT/ jit'4-d/ 1fIlw 3tT°T1T, 0tzt  s(m/  t.,t#lc I iii.ii I nSlrtmi eit 31Tht .,ii 

pr ,3nr lEr: / 

Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar / Gandhidham 

T 314'IQldI & c1k) T alld-1 T1T /Name&Address of the Appellants & Respondent 

MIs MIs Greenply Industries Ltd., Not No. 910 to 913, GIDC Estate Bamanbore,, 

Taluka: Chotila, Dist: Surendranagar- 363001 

r 3tTtr(3ieft) vztfftpr q  zzt1Fr i1lt,i prtikt ie-ei ',il1'*,U0 I i11i'&Ui O IaT8T 3Tft eiO T ee'dl I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

07.06.2018 

(A) 

(i) 

Si' iciIO 1,(F 0i'h  30?Ntlzr I1IUt 3o'fr, ulzr ic S 3Tlf1Iam 1944 t Om 358 

31p11/pr 'ew 1,i 3T11eT, 1994 T DTU 86 e 31pr11pr i11,i .=iip t 5ff SS4tPIt- 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the 

Finance Act, 1994 an appeal lies to:- 

+flj- ror 0 t trees 3TtM1iT mnIftur 1s' 41a, 
2, 3115. *; as ¶ot, /t ltt .iifl xiiftv 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 

matters relating to classification and valuation. 

jM'tri 4Ik  1(a) aiii,' r 30'ltm't 4e 3rF1TeT s tolt 3t'1t5t +f1.ii SrF, 4;tar i,-'.uc trte e 1eivt 3ttfMtor -eiiiIt'i.&"i 

(1T) 41t ttlttm thzr fl1~,#i, , 1rfle iRt. txeoo 3tltmt 3lfeclelc- oot e/t ffT ii.f tiIV I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2'°  Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

- 

(B) 

(iii) tftpz  trs r'pTpr ,*,. r S1O *cs'lsr s,-wc trFs (3Trftpi) leiio.)t, 2001, la 6 e 31FP'lpt ¶flttr l,u 

1r va EA-3 /t stg 't1t * .,ii.ii srtfv r oç eso 'tl e sirsr, ip ,-'iie tt  r sffr ,xmr r tfar 
3/tT cli4I iT arsfisrr, t,' 5 c'iie T ji mar, 5 eiie .' sIT 50 coat tiv ow 305tsIT 50 c41ai sIlV 3Tftt4 Pit PiOPIF: 1,0001 

as , 5,000/- as 3T5T61 10,000/- as  FT tttR'[ftlr .'te I SFsI0 r r1t i c .1 Pik I Itt1tt 1TF0 5T PTPiRT, tIBfIIPT 3T4tPtTr 

 *1 511551 apiiw (ITt-eR 0 51ST   Sft 1i,i'*, St 0 0,01(1 .eit ait1,i .w iq-c Poat .,i,ii votf(tv I 

tielfltr pt'c 5SF 1R1PF, se r tr snsei t p'ir sn1v ,api ST5fIt/r 315flit151 51tTRt125ST0t t 511551 ¶'IST I 51115TaT 31T11 (s 31th) 0 

ftv 3T6ST-qT e Trsr 500/- 5S1V 5SF 11TSitIr S5S5S .,1Ja '*'.11 p'll 1/ 

The appeal to the Appellate Tribunal shall be filed its quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lee., 5 Lee to 50 Lac and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accompanied by a fee of Os. 500/-. 

,3t(lsr esnjtp5Sur prr f-o 3o1sIST, 1994 r torti 86(1) 3tptstpr 1etw.t I ioiefl. 1994, o ¶eiJ 9(1) rli1 

toq S.T.-5 ITT 15/t *1551  ia  P1150 ¶a 3T11t 

(s. V5S ItI1 ',i.cti)1rt t.1) sTt1V) 3/IT re 5051 csrvr V50 r, .ai *1 STTII  *1 s/loT 3/IT-  oo4T appr 

ass 5 sia SIT ,jtait 5051, 5 c4i as.' SIT 50 caSe ass 5150 3sTsIT 50 rare ass 311f350 Oft 505151: 1,000!-  5,000/ 

sei arTier 10,000/- a'4  SISE fm'lftpi TISIT srase *1   art ftt/l1'tpr 515a se °tonvr, aIl  31/lITtle .-aIoIll4Sa1 *1 511151 40 

aia -ci 40 anr (,I11 lIt ai,If1.i'i, 40 450 e,oia reilra *50 jsc caiu Icar .,irelT 0ITIV I rrelo oc 501 511151151. 

*1 351 811551 * f1 T1TIIV SIfts eallo 3ftftlttoT -otaitai *T 15151 I 511T I T-51°T5T 311*51 (51 3)th) 40 ls i/I-ts s 

500/- ass 511 I8tI'iftis 501150 StIlT 'ica.rt ii Il 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shell be accompanied by a 

copy of the order appealed against (One of which shall be certified copy) and should be accompanied by a fees of Rs. 

1000/- where the amount of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the 

amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Os. Fifty Lakhs, 

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C)  

Ii) 

(v) 

(D)  

(i)  s 1'zrsr, 1994 r rim 86 r 3xr-t1Tu3* (2) osr (2A) 3flTgr E5 T Tt Mlsr, srrsr 1amc1, 1994, )i1 9(2) 0 

9(2A) 8r rttii  ti1ftT 'i'i ST.-7 r sri jrufr im s, rrP 3nulsrlr. *lzr sii  grrir 3rsrrir 3iTTET (3utffEr), srrzr s-'ic grtmr 

uJI mft?r 3irr r cdn eii (i i(Dli y'tvfr s1Tfsr) silT stinmr cuir 1fliI4' 3nmsr 3151sr1 5fle'tc1, 

sç'4i / ui'irt, 3ri?rul'zr  ef 3I1i ) '  mi ¶tr nic  siTgT r rilT ft m * ecii   I4t I 

The appeal under sub Section (2) and (2A) of the section 86 Ikie Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) I iRi r'4ic tic im iciiw.i 3t41 cnl%TiJT (ui-c) M1  3ltfttft 4ic  * *1ZT r4ic trl 33fl*zrsT 1944 r 
rim 35qr ilr 3rrtsr, fli 1-iTh 3il1lr, 1994 t rim 83 r s(m'sr iui t r 'r , r 3tttr il ri 

viIwui * sriflw .i 1Ju .j-'ic jm/lui mT siivr *r 10 Itr (10%), srsr srrur im siui1rsrr faiI~rt , r sristT, sr  sisilsiT 

fui(rt , mi simtisr ¶nr iiv, er t sr rim r ,an f4 iil ri1T 3rll1sr ilz t1IT EST 'hAS  * vi f I 

zr - ii tim risr )ni smu)Tr "siTur ihv SW trim' * (-j ttrl*tr 

(i) ri1Tr11f3r4Tf.(u4 

(ii) ift1ivIrfT1lT 

(iii) 6 

- ilTTtTti1STfçfl4)tT 2)3T)fSW2014   3 iiSTfTfRTthSr 

For an appeal to be filed before the CESTPT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, ( 
Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenval Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

timsr ti  a/ tfja  3iTur: 

Revision application to Government of India: 
r 3iiilsr t 4,faTur i1r i(4rt siisisi , 4rsr si  trviri si1tIei, 1994 l mitT 35EE ilT risiut irtvi 31/Tu)7r 3WT 

ttlsr, tmr R, SIT ¶-rt jsit, ,*tn ITvr. ftft (1rsr, sftrisr iltr Srrisr,  1r-ii000i, /t 

fir .vldl sillilvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Huilding, Parliament Street, New Delhi-il000i, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

51151* *, ',ii iviii  iiei 1* ¶I iai * ti&rt si *r 'rtiuii ilttrvi sir ¶ ,3ir isi  sir 

tfIiT ¶/fl my * 4  SIS1T 5TE iiiIiJ4i ilT Eftisi, SIT (tlryfr 1si  sj sir ttsmrr * mar r iiI-viui ttisr, )    si 

¶fl * sitar r 1a, iii *1/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

111111 ilr aii ii Sit 811T 1* ¶8I15I11 vit t 41ir i ¶14i * M4*iT ) àliç4 1T S1* 4 1*st s-'ii tray issi ()'k*E) r 
JIIJ *, 1* 1TT5T i SIlfI sir 'T t );t-zt'j5t sflf  Rfl ii I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are Exported to any country or territory outside India. 

,s -'iic tr vii sisiarrar 1v fii sarirt ei, s?rtrrar sir ttrar 1* 'ii  l8lsiivi fi sisri i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

sic tray ils 1* Ti& ilt tr 3lIl)4sist 1W 15* 1f1 insirii1* r dilil m r ui silT 
1* sir im (3ir?rar) k uw I-rt 3zrsr (vi. 2), 1998 slti c-itT 109 cnii (lay 4 rrrIm srxtsrr iiriI rt sir star * 

viftar fv 5111 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act. 1998. 

i9l'frl 3tiilsti sflk 't 'sftrzñ tiis 4isi1 EA-8 *, 1* i riillsr .s-'icr ray (sri?rar) iiin, 2001, ii )iii 9 ii 3rtr I11c , 
sr 3irilr 3 SITE *r 31tT#Tr r iifl i4v I 59d sTril4ar ilr 11111 SiTu siiiltt ar 3TtflTu 3lTtr r Et sltsir *i r ,vifl 

stifilsil tllsr t 4Rt s - tic trast 31 lSt7r, 1944 stIr 15111 35-EE rtart 19P-tfttr 1(T5T t STIT1'uruft SilenT TIlT iat TR-6 
11i'l'd l ii4k xtTtVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules. 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

riralfeluT 311IlSISi ilr sim  (9115lfttl hWy T 3grtrSY r iift siifv I 

4) 1c'Ild I4'e{ my ruts 4i) rr Sail t 19) iiu 200/-  leT SirTlaTIr fIrmti silL' Silt rururu viru izvi siuti u9il .,siici t irt 
a'til 1000 -/ vii SPIlITSI ¶at lets,' I 

The revision app1cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

il tr 4tr st 4 star 3#til yr fleiihr 1* iraIlvi srt sirilsr ¶e tray vii srsransr, s'ii esi * fi tsirui stf*i tr ritar r 
1* sfr r filrarr qi 'iis) * soil Ilt 1lv sicnlstl 3rst11*sr vistiffivic-ur 1* my sir *ilzr *ia, 1* my  a1*ast )oi tsicii I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakls fs'e of Rs. 100/- for each. 

mnlrhflIl)a -sisiiaa ray siT1srar, 1975, t 3rvi fl-I 3ir111Tt Sr 34tr 1W TuTSTvi 3iisr ilti ',uIt itt fiIlftir 6.50 ail yr 
-aioiruo tram ruir slrui ta*mi / 

One copy of application or 0.1.0. as the case may be, arid the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

illat tray, Iln'il)sr i,-'ii, tr oar ileis,t 'SItfl*rSI -oioi11s,ui (wiil '(lift) liruiorll, 1982 Il' rif(ltt 1W SWZT SI51ftt.Tlr rui,'ic'II lt 
il-j 'itil oil lid) Silt t'(( CSt1ST 3ITvi17T (lsOl iIdi l / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

mar 3i41*zr il1si) art 3rrftar SITf8rai s'l * iislIrt cOiy'li tllei(lT silt .isflruru innitls') fv, sas)tairs(t tlstrsttsi ea1ic 
www.cbec.gov.in  9/f l.a si'ail I I 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbeo.gov.in  
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:: ORDER IN APPEAL:: 

M/s. Greenply Industries Limited, Plot No. 910 to 913, G.I.D.C. Estate, Bamanbore, 

Tal: Chotila, Dist: Surendranagar (hereinafter referred to as 'appellant') has filed the below 

mentioned 13 (thirteen) appeals, against the respective Orders-in-Original (hereinafter 

referred to as 'impugned orders') passed by the Assistant Commissioner, GST Division, 

Surendranagar (hereinafter referred to as 'lower adjudicating authority'). 

;r. 
lo. 

Order-In-Original 
No. 

Date of 
Order-In- 
Original 

Appeal No. Assessment 
period 

Central 
Excise duty 
confirmed 

(Rs.) 

Central 

Excise duty 
appropriate 

d (Rs.) 

Interest 
appropriat 
ed (Rs.) 

27/Demand! 
2017-18 

10.07.17 V.2/454/ 
BVR/2017 

Feb-2012 14,28,990 6,70,150 68,080 

25/Demand! 
2017-18 

10.07.17 V.2/455! 
BVR!2017 

Dec-2011 5,15,642 4,26,845 50,099 

34/Demand! 
17-18 

10.07.17 V.2 !456! 
BVR/2017 

Sept-2012 36,42,753 4,10,575 35,433 

,.5!Demand! 
2017-18 

10.07.17 V.2 !457 / 
BVR!2017 

Oct-2012 24,88,826 -- -- 

28/Demand! 
2017-18 

10.07.17 V.2/458! 
BVR/2017 

March-2012 15,77,140 6,00,000 -- 

37/Demand! 
2017-18 

10.07.17 V.2/459! 
BVR/2017 

Dec-2012 41,04,648 6,09,797 52,626 

31/Demand! 
2017-18 

10.07.17 V.2/460/ 
BVR/2017 

June-2012 31,23,651 9,94,865 88,802 

3 36/Demand! 
2017-18 

10.07.17 V.2/461/ 
BVR/2017 

Nov-2012 21,45,833 2,99,433 26,137 

32/Demand! 
2017-18 

10.07.17 V.2 /462 / 
BVR!2017 

July-2012 25,88,520 10,11,396 1,05,241 

10 30/Demand! 
2017-18 

10.07.17 V.2/463/ 
BVR/2017 

May-2012 16,47,002 1,88,373 16,536 

11 29/Demand! 
2017-18 

10.07.17 V.2/464/ 
BVR/2017 

April-2012 17,70,150 5,48,591 49,238 

12 33/Demand! 

- ñ2017-18 
10.07.17 V.2/465/ 

BVR!2017 
August-2012 28,38,823 8,33,687 76,060 

13 26/Demand! 
2017-18 

10.07.17 V.2/466/ 
BVR!2017 

Jan.-2012 14,91,629 11,89,361 1,21,424 

çç\ N'J() j-  .---- 
2. The facts of the case are that the appellant — a manufacturer of Plywood, Block 

Board, Compressed Plywood falling under Chapter 44 of the Central Excise Tariff was 

issued SCN No. IVI19-04!MP/2013-14/Pt-1 dated 10.03.2017 alleging undervaluation by 

the appellant on removal of their finished excisable goods to their sales depots located all 

over India from where goods were sold to Dealers/Distributors offering various discounts to 

their dealers/distributors. It was alleged by the department that the sale of finished goods 

did not take place at the time of removal from the factory and hence, the appellant was 

required to ascertain assessable value of their finished goods under Section 4(1)(b) of the 

Central Excise Act, 1944 (hereinafter referred to as 'the Act') read with Rule 7 of Central 

Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 (hereinafter 

referred to as 'Valuation Rules') duly notified vide Notification No.45/2000-Central Excise 

Page No.3 of 15 
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(NT) dated 30.06.2000, as amended to deal with such removals. The appellant requested 

jurisdictional Deputy/Assistant Commissioner of Central Excise to allow them provisional 

assessment for the goods cleared by them, which was allowed vide Order F.No. IV/19-

03/MP/2011-12 dated 22.06.2011. 

2.1 The appellant vide their various letters, submitted copies of invoices issued by their 

sales depots under which similar goods had been sold, statement showing differential duty 

payable I paid in excess during the relevant period i.e. from December, 2011 to December, 

2012 and claimed deductions of various discounts, namely, turnover discount, quantity 

discount, octroi, special discount, extra discount, cash discount, project discount and these 

discounts were passed on various sales bills and/or through various credit notes. The 

differential duty payable, as worked out by them, was paid along with interest in most of 

the cases. However, the jurisdictional Assistant Commissioner vide various Assessment 

Orders disallowed deduction of 'extra discount' from assessable value on the grounds that 

extra discount was offered to certain dealers, depending upon their relationship with the 

appellant by issuance of credit notes or by mentioning in the invoice shall not be deductible 

from the assessable value and deduction of 'scheme discount-HO' was disallowed on the 

ground that the same has not been mentioned in the invoices but passed on through 

Credit Notes and confirmed recovery of differential Central Excise duty, at appropriate 

rates, from the appellant under Section hA of Central Excise Act, 1944 along with interest 

under Rule 7(4) of Central Excise Rules, 2002 read with Section 11AA ibid after 

appropriating Central Excise duty and interest amount paid by appellant. The appellant 

preferred appeals before the then Commissioner (Appeals) who vide Orders-in-Appeal No. 

BHV-EXCUS-000-APP-008 to 020-16-17 dated 15.04.2016, remanded the matter back to 

the jurisdictional Assistant Commissioner with direction to consider submissions of the 

appellant and decide the matter as per law after granting them opportunity of personal 

hearing. Relevant Paras of Commissioner (Appeals) order dated 15.04.2016 are 

reproduced as under:- 

10. The appellant has assailed the impugned order(s) arguing that they 

were eligible for deductions and the impugned orders were issued without 

following principles of natural justice. I find force in the plea of the appellant. 

On perusal of impugned orders, I observe that the lower adjudicating 

authority has decided all the cases on the basis of various letters unde,which 

they had furnished the details of all types of discounts without granting any 

opportunity for submission of their defence reply. No opportunity of personal 

hearing was also given to the appellant before finalizing the provisional 

assessment cases and confirmation of demand of differential duty.  

From the above, it can be construed that in case the Department is 

Page No.4 of 15 
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not in agreement with the views of the assessee, a speaking order should be 

issued after following principles of natural justice. Similar stands have been 

taken by the Department and judicial / appellate forums from time to time 

while dealing with situations where there is no consent between the 

Department and assessee with regard to assessment / classification etc., as 

the case may be. 

12. It is also observed that the appellant has also pleaded that due to 

finalization of the provisional assessment cases without hearing them, they 

could not produce all the relevant documents to substantiate their plea 

regarding deduction of discounts from assessable value. I further observe 

that on the basis of records available with this office, the issue cannot be 

decided on merits and the principles of natural justice is not followed by the 

lower adjudicatinq authority and hence, all the cases deseive to be  

remanded back to the lower authority. Therefore, in light of the decision of 

the CESTA T delivered by learned Justice Ajit B ha riho ke, President in the 

case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported 2012(284) ELT 97 

(Tn-Del), / find it not proper to decide the instant case on merits at this 

juncture. Accordingly, in light of the aforesaid decision as recorded at para 10 

& 11, the case needs to be remanded to the original adjudicating authority 

without going into merits of the case at this stage......... 

I, therefore, in fitment of case, feel it appropriate to remand all the 

cases back to the lower adjudicating authority with direction to consider the 

above submission of the appellant who shall submit all relevant documents in 

support of their claim within 30 days from the receipt of this order.  

(Emphasis supplied) 

2.2 However, the lower adjudicating authority disallowed discounts as stated in Para 39, 

40 & 49 of the impugned orders. 

3. Being aggrieved with the impugned orders, the appellant again filed the present 

appeals on the following grounds:- 

(i) Para 9 of CBEC Circular No. 354/81/2000-TRU dated 30.06.2000 clarified that as 

regards discounts, the definition of transaction value does not make any direct reference 

and that duty is chargeable on net price paid or payable; that the differential discounts 

extended as per commercial considerations on different transactions to unrelated buyers if 

extended cannot be objected to and different actual prices paid or payable for various 

transactions are to be accepted for working assessable value. When the discount is passed 

at the time of sale of goods, the same shall be allowed, It is not necessary that such 

discount shall be offered to all customers and may be offered only to some customers as 

Page No. 5 of 15 
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per commercial considerations. In the present cases, extra discount was offered to certain 

dealers depending upon their relationship with appellant and considering commercial 

aspects and extra discount was offered as a reduction from the sale price. Similarly, project 

discount is offered by appellant to its customers for sale of goods to specified projects 

which is made known to the customers and offered as a reduction from the sale price. Price 

difference discount is offered by appellant to their customers where prices have been 

revised and the goods are agreed to be sold at the old rate during a specified period. This 

discount is passed on to the dealers either by reduction of sale price in the invoice itself or 

by issuance of credit notes and discount is made known to the customers before removal of 

goods from the factory. Thus, price difference discount, project discount and extra discount 

are eligible for deduction from the assessable value. 

(ii) The CBEC Circular dated 30.06.2000 further clarified that where an assessee claims 

that the discount of any description for a transaction is not readily known but would be 

known only subsequently, the assessment for such transactions may be made on a 

provisional basis in accordance with Rule 7 of Valuation Rules. However, the assessee has 

to disclose the intention of allowing such discount to the department and make a request 

for provisional assessment. CBEC Circular No. 643/3412002-CX. Dated 1.7.2002 clarified 

that since valuation is now based on 'transaction value', the cash discount, if actually 

passed on to the buyers, will be allowed as deduction, the transaction being on principal to 

principal basis. Appellant relied on decision in the case of Arvind Mills Limited reported as 

2006 (204) ELT 570 (Tn. — LB) wherein the Hon'ble CESTAT has overruled that part of 

Circular dated 1.7.2002 wherein it was clarified that cash discount is deductible only if it 

was passed on to the buyers. Credit notes issued to buyers is proof of fact that discounts 

have actually passed on to the buyers. It is also a part of the standard business practice of 

appellant to give extra discount, price difference discount, project discount, etc. which is 

supported by discounts policies of the appellant for the relevant period. Appellant relied on 

decision of the Hon'ble Supreme Court in the case of Purolator India Ltd. reported as 2015 

(323) ELT 227 (SC) in this regard. 

(iii) The deductions made from the assessable value are in consonance with CBEC 

Circular No. 354/81/2000-TRU dated 30.06.2000 read with CBEC Circular No. 

643/34/2000-CX dated 1.7.2002. It is well settled legal position that Circulars issued by 

CBEC are binding on the department and any demand contrary to the Circulars is without 

jurisdiction. The appellant relied on following decisions in this regard. 

• Ranadey Micronutrients — 1996 (87) ELT 19 (SC) 

• UCO Bank— 1999(111) ELT673 (SC) 

• Dhiren Chemical Industries — 2002 (139) ELT 3 (SC) 

• Ambuja Cements Ltd. — 2009 (14) STR 3 (P&H) 
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(iv) The SCN alleged that appellant vide letter dated 16.12.2013 have submitted an 

opinion of their legal advisors wherein it is their view that the said discounts shall not be 

deductible from the assessable value. Appellant submitted that the said opinion stands 

amended and revised by clarification dated 16.6.2014. Thus, reliance placed on letter dated 

16.12.2013 is incorrect and not sustainable. It is settled law that assessee cannot be 

precluded from taking a stance which is correct in law merely due to prior contrary stance 

of the assessee. 

(v) The SCN alleged that once the price of the greatest aggregate quantity sold is 

obtained under Rule 7 of Valuation Rules, no such deduction from this specific price is 

admissible from the assessable value. The appellant submitted that such an allegation is 

contrary to the law. In terms of Rule 7 of Valuation Rules, duty is payable on the 'normal 

transaction value' (and not 'normal price') and thus duty is payable on the price at which the 

greatest aggregate quantity of identical goods are sold in a particular day, irrespective of 

the buyer. Para 9 of CBEC Circular dated 1.7.2000 clarified that once the valuation is 

based on 'transaction value', discounts if actually passed on to the buyers, will be allowed 

as deduction, the transaction being on principal to principal basis. Therefore, deduction of 

discount passed on to the buyers would not be contrary to Rule 7 of Valuation Rules. 

(vi) The lower adjudicating authority at Para 36 of the impugned order has held that 

discount should be passed on to the 'ultimate buyer'. Appellant submitted that nowhere in 

the Act/Rules/Circulars has it been mentioned that the discount should be passed on to the 

'ultimate buyer' of the goods. Appellant has passed on the discount to the dealers of the 

goods who are buyers of the appellant. Law is well settled that nothing can be added to or 

inferred which is not in the statute. Appellant relied on the decision of Hon'ble High Court of 

Rajasthan in the case of Popular Packings Pvt. Ltd. reported as 2004 (175) ELT 33 (Raj.) 

wherein it was held that there is neither scope for any intendment nor equity in taxing 

statute, that in a fiscal statute neither anything can be inserted nor anything can be deleted, 

while construing the same, that the taxing statute should be interpreted and construed as 

per the words which the legislature has chosen to employ in the Act and that in a taxing 

statute there is no room for assumption or presumption has held that the exigibility of levy 

depends upon the language of the fiscal statute. The judgments referred to by the lower 

adjudiOating authority in Para 41 and Para 42 of the impugned order are regarding unjust 

enrichment and not relating to discounts. In para 39 of the impugned order, the lower 

adjudicating authority has held that extra discounts were not known to the dealers at the 

time of removal of goods from the factory. Appellant submitted that sales are through 

depots and not at the factory gate. The discounts were known to the dealers at the time of 

removal from the depots and discount policy has been submitted to the lower adjudicating 

authority which has been conveniently ignored. It is never a case of the department that 

after giving credit notes, extra consideration in any manner or form has been received from 
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the dealers to whom credit notes have been issued. In absence of any evidence to this 

effect, denial of discounts is erroneous and against settled principles of law. 

4. Personal Hearing in the matter was attended to by Shri R.K. Hasija, Advocate, who 

reiterated grounds of appeal and submitted Vakalatnama and written submissions to 

submit that discounts were given at the year-end through credit notes and hence were 

admissible as discount; that the findings of impugned order at Para 39 were factually 

wrong as discounts were known to their dealers in the beginning of the year; that for the 

year 2011-12, the discount credit of turnover was decided vide their discount policy 2011-

12 dated 6.6.2011; on query whether these discounts were known to their dealers, he 

requested for 2 weeks' time to submit evidences of emails etc. to the dealers; that the 

Hon'ble Supreme Court in the case of Southern Motors [2017 (358) ELT 3 (SC)] and Maya 

Appliances (P) Ltd. [2018 (10) GSTL 6 (SC)] has already held in their favor as submitted 

by them in Para 2 & Para 3 of their written submission, that there is no condition of passing 

on discount to ultimate buyers as held in the impugned order as it is not a case of refund 

but of passing on discounts as admissible deductions. 

4.1 The appellant has submitted additional written submissions stating that their discount 

policy was known prior to sale of the goods through depots/branches and submitted copies 

of acknowledgement of the discount policy from some of the dealers/buyers and 

contended that deduction of discounts are required to be allowed. 

FINDINGS: - 

5. I have carefully gone through the facts of the case, the impugned order, the appeal 

memorandum and written as well as oral submissions made during the personal hearing. 

The issue to be decided is whether the impugned order, in the facts of this case, 

confirming demand of central excise duty along with interest, is correct or not. 

6. It is fact on record that appellant was clearing their finished goods through their 

depots from where goods were sold to their dealers/distributors and therefore, goods could 

not be assessed finally for payment of central excise duty as there was no sale of goods at 

the time of removal of goods from the factory gate and transaction value of the goods was 

not available. In such a situation, central excise duty would be payable in terms of Rule 7 

of the Valuation Rules read with Section 4(1)(b) of the Act. Accordingly, Appellant has 

resorted to provisional assessment which was allowed by the jurisdictional 

Deputy/Assistant Commissioner of Central Excise. It is also a fact that appellant offered 

various discounts to their dealers as per discount policy issued by them. The dispute arose 

when the appellant submitted the details and documents for finalization of provisional 

assessment and claimed deductions of extra discount and scheme discount from the 

assessable value of goods sold to their dealers. The lower adjudicating authority has 
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denied deductions of such discounts from the assessable value and finalized the 

assessments and confirmed demand of differential central excise duty from the appellant. 

7. Appellant referred and relied on CBEC Circular No. 354/81/2000-TRU dated 

30.06.2000 and strongly contended that if any discount is passed on at the time of sale of 

goods, the same shall be allowed to be deducted from assessable value. I would like to 

reproduce Para 9 of the said Circular, which reads as under: - 

9. As regards discounts, the definition of transaction value does not make 

any direct reference. In fact, it is not needed by virtue of the fact that the duty 

is charqeable on the net price paid or payable. Thus if in any transaction a  

discount is allowed on declared price of any qoods and actually passed on to 

the buyer  of qoods as per common practice, the question of including the  

amount of discount in the transaction value does not arise. Discount of any 

type or description qiven on any normal price payable for any transaction will,  

therefore, not form part of the transaction value for the goods, e.g. quantity 

discount for goods purchased or cash discount for the prompt payment etc. 

will therefore not form part of the transaction value. What is important is that 

it must be established that the discount for a given transaction has actually 

been passed on to the buyer of the qoods. The differential discounts 

extended as per commercial considerations on different transactions to 

unrelated buyers  if extended cannot be objected to and different actual prices 

paid or payable for various transactions are to be accepted for workinq 

assessable value. Where the assessee claims that the discount of any 

description for a transaction is not readily known but would be known only 

subsequently — as for example, year-end discount — the assessment for such 

transactions may be made on a provisional basis. However, the assessee 

has to disclose the intention of allowing such discount to the department and 

make a request for pro visional assessment. 

7.1 From the above clarification of CBEC, it is clear that discount is allowed on declared 

price of any goods and actually passed on to the buyer of goods as per common practice, 

the question of including the amount of discount in the transaction value does not arise 

and that any type of discounts given on any normal price payable for any transaction 

cannot form part of the transaction value for the goods. I find that passing of discounts by 

the appellant to their dealers has not been disputed by the department. Hence, denial of 

deductions on account of various discounts as claimed by the appellant is improper and 

incorrect. 
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7.2 The lower adjudicating authority has observed that Extra Discount and Scheme 

Discount were not known to the buyers, which is incorrect. I find that appellant has 

submitted copy of discount policy of 2011-12 issued by them on 6.6.2011. I find that 

appellant had clearly spelt out various discounts offered to their dealers and distributors 

and had also passed on the incidence of discounts to their buyers accordingly. I would like 

to reproduce the relevant part of their policy dated 6.6.20 11 as under: - 

Dated: 6th  June 2011 

Sub: Discount Policy 2011-12 

 We have decided to implement the following No deviation Discount 

Policy effective new rate billing i.e. 11.05.2011 

1. Trade Discount: Abolishing the previous structures we are 

introducing a consolidated discount in this head @ 31@ flat and 

this shall be uniform/applicable for all the products of Ply & Board 

division (except Film Face Shuttering) on the basic price effective 

11.05.20 11. 

2. QTD: Quarterly Target Discount: This shall be based on target 

achievement, which shall be seen in consultation with the dealers 

at the beginning of each quarter and the slabs shall be as below: 

On achievement of 75% of the target: @ 2% 

On achievement of 100% of the target: @ 3% 

On achievement of 110% of the target: @ 4% 

(Quarterly discount shall be auto generated by SAP vide credit 

note at the end of each quarter after receipt of full payment against 

the bills raised during the period) 

3. ATD: Annual Turnover Discount — This shall be based on category 

of the dealer pertaining to the respective branch and the deciding 

factor shall be contribution to the total sales of the branch: 

Category A.> 10% contributing dealers - @ 2% 

Category B: > 6% contributing dealers - @ 1.5% 

Category C: <6% contributing dealers - @ 1% 

(Annual Turnover Discount shall also be given vide credit note at 

the end of the financial year after receipt of full payment without 

adjusting any pending claims) 
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4. Payment Discount: The payment linked discount shall be allowed 

on the amount before tax aligned with full payment of the invoice 

as per the following terms: 

a) APD: Advance Payment Discount @ 6% - for advance payment 

made against Performa Invoice of the material dispatched from 

factory. 

OR 

b) PPD: Prompt Payment Discount @ 5% - for payment made 

within 2 days from date of invoice 

OR 

c) CD: Cash Discount @ 3% - for payment made within 28 days 

from date of in voice 

d) ECD: Extra Credit Discount @ 1.5% - for the payment made 

within 38 days from the date of invoice. 

Discounts 2012-13 

Extra Discount: It is allowed on case to case basis to capture any 

competitive business. 

Scheme Discount: To capture higher volume at times, company 

launches scheme to boost up volume or sustain in sluggish 

market. 

(Emphasis supplied) 

7.3 I find that the Hon'ble CESTAT, New Delhi in the case of Havells India 

Limited reported as 2017 (357) E.L.T. 407 (Tn. - Del.) has held as under :- 

"7. The circumstances in which the goods are duty paid at the factory gate, 
but stock transferred to the depot from where the same is sold to various 
customers, Section 4(1)(a) of the Central Excise Act is not applicable 
because at the time of initial clearance of goods from the factory to the Depot 
there is no sale involved. Such cases would come under Rule 7 of the 
Valuation Rules. Rule 7 is reproduced below for ready reference: 

"Where the excisable goods are not sold by the assessee at the time and 
place of removal but are transferred to Depot, premises of a consignment 
agent or any other place or premises, from where the excisable goods are to 
be sold after their clearance from the place of removal and where the 

assessee and the buyer of the said goods are not related and the prize is the 
sole consideration for the sale, the value shall be the normal transaction 
value of such goods sold from such other place at about the same time and, 
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where such goods are not sold at or about the same time, at the time nearest 
to the time of removal of goods under assessment." 

8. The normal transaction value has been defined as the transaction value 

at which the greatest aggregate quantity of goods are sold. The learned 

Commissioner in the impugned order has interpreted these provisions to 

mean that the appellants were required to pay duty on the goods cleared 

from their factoiy to their depot on normal transaction value referred above. 

Since at the time of initial clearance of goods from their depot, the appellants 

had not given any discount to their buyers, the deduction on account of 

various discounts is not applicable. The stand taken by the 1st appellate 

authority is clearly erroneous. The benefit of deduction of all types of 

discounts from the value will be available as long as the price and the 

discounts are known before clearance of qoods from the factoni. In the 

present case there is no dispute that the fact that various types of discounts 

are being allowed is very well-known. The fact that the discounts are beinq 

given is known but the. quantum is not determinable at the time of clearance 

of goods from the factory. This is the main reason why provisional 

assessments have been resorted to. We also see that this issue is fairly well 

settled through various decisions of the Tribunal, Hon'ble High Courts and 

even the Apex Court. The Apex Court in the Purolator case (supra) has held 

that duty needs to be charged at the transaction value which was the agreed 

contractual price. Any discounts which are part of the agreement of sale will 

need to be granted even if such discounts are not passed on. The various 

other decisions cited by the appellant in their favour have clearly held that the 

discounts are allowable on the normal transaction value from the place of 

removal. In the present case the place of removal is not the factory gate but 

the depot of the appellant. Under such circumstances the discounts allowed 

in the price contracted for sale from the depot would be allowable as a 

deduction from such price." 

(Emphasis supplied) 

7.4 The Hon'ble High Court of Calcutta in the case of Shyam Steel Industries 

reported 2015 (323) E.L.T. 508 (Cal.) has held as under:- 

"19. It will be seen from what has been stated hereinabove that the 

petitioner company allows discounts to its buyers. However, since the 

quantity/turnover discounts are based on and linked to achievement of the 

target and are allowed on varying rates depending upon the slab which a 

particular dealer attains in terms of the relevant scheme, it is not possible to 

quantify the discount at the time of clearance of a particular consignment 

from the factory or the place of removal. Consequently, the petitioner 

company is unable to determine the correct transaction value of the 

concerned excisable qoods at the time of and place of removal thereof which  

in turn makes it impossible to assess actual excisable duty payable. Hence, it 

appears to be a fit case where Rule 7 of the Central Excise Rules, 2002 

should be invoked and brouqht into play. 

20. In my opinion, the Commissioner of Central Excise in his order dated 

21st May, 2014 rightly held that the value of the goods cannot be determined 

at the time of removal of such goods from the factory. This is for the reason  

that the normal transaction value is not available for such removals at that 

time as the assessee at that time cannot determine the quantity of discount 

beinq extended to the buyers.  This can be done only at a later stage,  

precisely at the end of discount scheme period offered to the dealers which is  

usually after four months. As per Paragraph 9 of the Central Board of Excise 

and Customs circular dated 30th June, 2000 referred to above, discount of 
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any type made known prior to the clearance of the goods but quantified  
subsequently and passed on to the customers is an admissible deduction 
from the transaction value and as such the assessment for such transactions 

may be made on a provisional basis. The said circular is binding on the 
department and in this connection the decision of the various courts including 
the Hon'ble Supreme Court discussed above may be referred to. 

21. I am of the clear opinion that no legitimate ground exists for the 
department to disallow the petitioner company to pay excise duty on 
provisional basis on the concerned goods as per Rule 7 of the Central Excise 
Rules, 2002 since the actual transaction value cannot be determined at the 
time of removal of the goods from the factory. Denying such permission to 
the petitioner company would result in forcing the petitioner company to pay 

more excise duty than it is actually liable to pay. In fact, as submitted by Id. 
Counsel for the petitioners, for the period August 1, 2013 to November 30, 
2013, the petitioner company was compelled to obtain clearance of the 
goods upon paying excise duty on the basis of full value of the goods without 
taking into account the trade discounts extended by the petitioner to the 

dealers. This is, in my opinion, is grossly unfair and is causing undue 
injustice and prejudice to the petitioners. Since the petitioners are agreeable 
to execute requisite bond as per Rule 7(2) of the Central Excise Rules, 2002, 
the interest of the department would be fully protected even if the petitioner is 
allowed to pay duty on a provisional basis. 

22. The power conferred on a public authority or a statute or Rules framed 
thereunder is coupled with a duty on the authority to exercise such power in 
fit and appropriate cases. Refusal to exercise such power in a situation which  
warrants exercise of the power, would amount to an act of unreasonableness 
and arbitrariness on the part of the authority and such act/omission is not 
legally sustainable. If the Court finds that an authority has arbitrarily or 

unreasonably refused to exercise the power which is causing undue 
prejudice to a party, the courts must interfere and direct the authority to 
exercise such power." 

(Emphasis supplied) 

7.5 The discounts passed on to the customers through credit notes are admissible as 

deduction from assessable value as held by the Hon'ble CESTAT, New Delhi in the case 

of Insecticides (India) Ltd. reported as 2015 (317) E.L.T. 767 (Tn. - Del.), wherein it has 

been held as under: - 

"6. The first point of dispute is the duty demand of Rs. 35,62,555/- by denial 

of the deduction of trade discount and turnover discount which had been 

passed on to the customers through credit notes. The fact that these 

discounts were known prior to the clearance of the goods is not in dispute. 

The Commissioner, in fact, has allowed the deduction of these discounts 

wherever these discounts had been passed on to the customers in the 

invoices. He has disallowed the discounts only in those cases where the 

discounts were not mentioned on in the invoices but were passed on by the 

way of credit notes. However, in para 22 of the impugned order he has also 

given a finding that the genuineness of the credit notes through which they 

have given the sales discounts has been established. The only ground on 
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which the deductions of these discounts has been disallowed is that the 

appellant had not intimated to the Department about the discount which they 

intended to passed on through credit notes, after the sales through depot and 

they have not resorted provisional assessment. In our view, the grounds on  

which the deduction of the discounts passed on throuqh credit notes has  

been disallowed are totally wrong. In terms of the Apex Court's judgment in 

the case of Bombay Tyre International reported in 1983 (14) E.L.T. 1896 

(S.C.) a trade discount would be admissible for deduction if it is known prior 

to clearance of the goods and for permitting the deduction of trade discount, 

it is not material that it must be given at the time of sale and the deduction  

would be permissible even if the trade discount is quantified after the sale  

and is qiven subsequently. It is seen that the Tribunal in the case of Bipico 

Industries (Tools) Pvt. Ltd. v. CCE & Cus., Vapi (supra), CCE, Coimbatore v. 

Texmo Industries (supra) and Gujarat Borosil Ltd. v. CCE, Surat-Il (supra) 

has taken same view holding that the discounts passed on by credit notes  

and not shown in the invoices would be admissible. In view of this, the 

impugned order confirming the duty demand of Rs, 35,62,555/- alongwith 

interest and imposing penalty of equivalent amount on the appellant under 

Section 1 1AC is not sustainable and is set aside." 

(Emphasis supplied) 

7.6. The another strange ground for denial of deductions as observed by the lower 

adjudicating authority is that discounts were not passed on to the ultimate buyers i.e. the 

end users. I find that this ground for denial of deduction of discounts from the sale price at 

which goods sold to dealers/distributors is not sustainable at all in view of the fact that the 

appellant was selling their final products from their depots and were not selling the goods 

directly to end users and therefore, appellant cannot pass on the incidence of discounts 

directly to the ultimate customers i.e. end users. It is a fact that discounts were offered as 

per discount policies which were known to their dealers at the time of removal of goods 

from the factory and were passed on to them through credit notes and therefore, such 

discounts are permissible deductions and would not form part of the transaction value as 

clarified by CBEC vide Circular dated 30.6.2000 as referred above. 

8. In view of the above, I find that the appellant is entitled for deduction of extra 

discount and scheme discount offered by them to their dealers as per discount policy of 

2011-12, which was known to the dealers/distributors in 2011 whereas demand is for the 

period from December, 2011 to December, 2012 and the discounts have been passed on 

to their customers through credit notes. Therefore, Central Excise duty already paid along 

with interest, which have also been appropriated is correct and no further differential 
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central excise duty is required to be paid by the appellant and hence, the impugned orders 

confirming demand of differential central excise duty are liable to be set aside. 

9. In view of above factual and legal position, I allow all these appeals filed by the 

appellant to the extent of over and above Central Excise duty already paid by the appellant 

and set aside the impugned orders demanding further differential duty of Central Excise 

and interest thereon. 

S cpj gckl 

9.1. The appeals filed by the Appellant stand disposed off in above terms. 
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Tal: Chotila, Dist: Surendranagar 

*. i.flai'c'ii 5'-iI 11ès, 

tC T. S?o 

31T1t.ft. -&, ióiaii, 

1T. fk'eu: '&i)co1a( 

   

Copy for information and necessary action to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone Ahmedabad 

for his kind information. 
2) The Commissioner, CGST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

3) ,Jhe Assistant Commissioner, GST Division, Surendranagar. 
,4f Appeal Files/Guard File. 
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