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311 lFET9T Hs.ti (212f.) )rJ1ch E9.to.ROIIS /p pIT  3lTfhlT 311/'/E 1f. 

o( /Ro9l/.t,.1f 1~,oii'*' l.11.Ro?b 3TETt°T Th iT2'[T ,3 If fET /h)xt ITT lcIi  IfIf 

'io-ç)Lt 3cqIc, ctt. (TT1Tf), iff { 4f  OQ4 Ejf I1T1T3, //RJ 39I fF 

3jRTf  t1TT 3TFf c  d CJ'f E lfl 3Tfif '4Tfd 4 .3.2f 

3ftf TfIF ft T1 'TZ1T . 

In pursuance to Board's Notification No. 26/20 17-C.11x.(NT) dated 17 10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave. Commissioner, 

CGST & Central Excise, Kutch(Gandhidham), has beei. appointed as Appellate Authority for 
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 
Act, 1944 and Section 85 of the Finance Act, 1924. 

T 3PR 31k.l'*d/ ,I.lIztd 31k.l'tcl/ 3lkIr*d/ tII4"h 311'Ll'*Ef, iF'fzf 3c'1k, llc'-/ 1kiI'4i, I1'b'k. I j11dHotdk 

/ fl[lflJ/ -lIcfr1dkl c,ctkI 3tR7T 3ff.f 'Hc'l 3Ttlf ff ll1t7f: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

P 3Tf & t1 iI IT "-(di /Name & Address of the ñppeliants i Respondent 

1. M/s Atul Technocast P. Ltd, L.S. No. 25/2, lr, Milk Dairy Majewad3, Taluka, 

Dist : Junagadh 362 011,, 

 31]f(3P1e[) f Zf1lT ifi11 R11cf lT'P1h f -i'td ITT-ISTf I TIkWP'f f 

3f fP    I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the apjii ojJi!atc iUthoiii v 
in the following way. 

(A) 1t1RT le 37Tt 1c'-i i/ cIlct,,i 3rftrf ZiPTTTUT h ITIf 3tr, 

3Tft 1944 f IIRT 35B / 3RT117f lI I2cd 3TPf, 994 4i'[ 

dTF4) ft I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

ff E1J-!c1 T1'011 71c'-'*', E17ET 37Ticid 21e'4' 157 ifd1t4, 31t.fl7,1f 

TTUT 41 1 4,  ii 2, ar.. ¼rr, i 'f 1n -1r rtr)%i 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3'-tt'lctd 1(a) ldI/ dIL 3Tt821"f ilk 3-12l1TI1T PT Flit 3ltlflk 11'PIT 1-(ft, Rlc' 1/ct 

cticti, 3{TZf n1°T (f-?.) 41 If27If f4)f tl11:r[, 
, filE8if f-let, rlIfIf 1TIf 3Tl1Th 

31li- oo ) ) 'f f)Q_ / -, 

To the West regional bench of Customs, Excise hi Service Tax Appellate Tribunal (CESTAT) at, 
2m1 Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

1rxT 3e'iid llc'4 

'tIFf 86 r 

35B of CEi\, 1944 



(iii) 3116'0f o-1 11iFOT k F1 3-tf1 T-clFF 4'[ fP IR1 3c-Hc, lc'-'* (31h1[) 'PJ-itc1cl, 2001, 

k 1[i1 6 &1Ri1 t-Mi f01 T/1 0T-f FtA-3 l ¶rIT 1!o-lI r1TtV I  

3[ tFF k iT1, lI c-LII ]cb s( tIIT 41 iffiJ  3frf eldlN! ditil lJ-lo1!, tf1 5 

1,000/- 6,000/- t021 3RTf1 10,000/- q!f 3T fTc1WfB i lcb 4) f -jçdc-j  5fl 

t!fFd 4!1 1f[f, 1I1f1 3fdif11i1 2t f [RT Ii 4I1, 91f 

Rt1loR! !t[ d tttRT ofift [4f1ft5R 1V tTi1 fiI 11T Il1!1 I f[ltfff1lT TtF1 'b! 17Idlo, 

i)'ig '4if 3H fRfI1 i 5'14[ t1FtcF !J RPTOIT 3f'ri!I'1RT o-,LI!dTt14TT r l!ttl! fTIT FTTF 3Tl1 

( 3f{Tf) 3I!0R- f PTR 5110/- iT fS11ff lc  F!T cbI IT1 I! 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
pr(-s('ulbed Linder Rule 6 ol Central bxcise (Appeal) Rules, 2001 and shall be accompanied 
aaainst 0ne which ai least should b accompanied by a fee of Rs. 1,000/- Rs.5000'-, 
0s. 10,000/- when- amouiit at dut\ dernai-id/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respective!" in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of an 
nominated public sector bank of the place where the bench of the Tribunal is situatec 
Application made for grant of stay shall he accompanied by a  fee of Rs. 500/-. 
3Ttc'l4 tt-lh'Uf d \HHt1 3-P-Or-f, t!! 3lt)1Pf, 1994 'li! -1RT 86(1) 311fi1f lfi1TEd 

IJ-Ic!R?i, 199-4, )1?i  9(1) Oft 0001 IOfOT F1t[  S.T.-5 O tIN. t1ffZft i?i 4;) fF :111113-4)- 3 

TI-lid )iii 3l1TIf iTli  )-Eft5 3-P-by! 4  Jf4f  lOf A{E11  3{df   c  (301 TI1 L.ch c!11 ldH[(byf 

ffl ItP) 341 Tf dff 4 Eli01 1FF 1134 i TI1TdT, lf!i Pic+l 4;) i3TT ,-1hDi 4;i RPT 341 c'idIkf 

N.!1 0Tr11 -ti, tOP 5 o1T 111 311T4  iFFI 5 tINO -R-!P Zff  50 111111 1FfF 1FF 3TTt!T 50 1IT1 111V 

14 fl1J-tf: 1,000/- 3-O, 5,000/-   3{d1OI 10,000/- 41r cli! 1ft3!ft01 SPIT lc-c*i 4;) 1134 
\d -! PIOfI 134c41t  TIlecli 'iii TiTBT1, ldftl0f 3Tt141IT o N-tII0i'l'Jl 4;) f1IT[ i -I5i 1h-c0T Oft 

mr 4 OIl - 4Oi OTTIT B14 IfObd i. !ftC 4001 fiZlT i1k-f I PTf1I1I I 
I-N. 031 1-!d!d!01, Of 34 3311 1ltml) tOi ffltll tllIP olf!I IclS)c1 3f-1Ici'NI 11T0134O3-[T 4;i lT1i!I 1-T01 11 I 

3-dFdlil HI11 (TI 3byTf) Oft ftP ,u-ql Oft llRT 500!- 1Flil Oil 11T1W1T lacb SPIT cltIl )-IT1 I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be tiled in quaclruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against 
(one ot which shall he cerhhed copy) and should be accompanied by a fees Of Rs. 1000/-
where the aoiouni of sel'\'ICe tar ii' interest demanded & penalty levied of Rs. 5 Lakhs or less, 
lOs.5000/- where the amount ol service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Os. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax /3, ntei-est demanded & pr-nalfi levucl is more than fifty Lakhs rLipees, in the form of 
crossed ban!: clralt in la\'our of the Assistant ReFistrar  of the bench of nominated Public 
Sector Bank ol the place where the bench of Tribunal is situated. / Application made for 
grant ol stay shall be accompanied by a fee of Rs.500/-. 

)by 3ijfi)rTiT, 101)1 47 IThil 86 3T1bkI34 (2) 9cj (2A) i 3101701 cf  4;! TZ(1 3l01, lcmi 

7itJ-tOf$!, 1994, 7 0iii 9(2) Po 9(2A) 4 dd 1344)701 f[tflf  ST.-7 7 4;) ifl 1'11d1) Po 331141 -ooi 

 Of1t7131 jc1T1d TIIc-"t 3151111 31dF331f 131'rOf), 7i 3c'-1l TIlc'-"b 400! 11T1701 3fl4RT 4;) 1TfI34 

1r-!dtI ct1. (314 4 1/311  ff14 ffIT[1U1r[ 'F1f 5T1f70) 341 31T3101 600! HttIO"h 3-113101 31FF 39100-0, 

73-Ofll 30-lid FF03! IThictiTI, 5} 3-31)'ftij'fi3 ofl]34033U1 ct 31TOftll 41 31014 clii 14f ~cl 11T17 3T14f 34 
111! $1 11131 4 31 c '1 0141 131i I / 
'l'he appeal Lindler sub section (2) iridt )2A) of the section 86 the Finance Act 1994, shall be 
filed! in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied b a copy of order of Commissioner Central Excise or Commissioner, 
Central 1txcise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

14rp FF03, 47711T 3011TIf 311103 'Tf I cii '101 3TCt14?J! 9! q u (4F?) i 1117 3111137 i 31mf7 4 
31FF 31 c-Oi 317)1Z)O1 90-4 i(7 it 351FF F 313114, 51 34 11rr?l  31101, 1994 4;) -1T3T 83 7 
3-1340 4ciIcb 4;t $1 01LT 4;i 4 t, 31f 31/731 Oft 1171 t0o 1113JT 4 31701 o14 ao  

311103/4111 cit 01101 7 10 cr17313 (10%), ttt iIlr i51 ¶'tciiR,o , lT SP731T, io 34101 31311311 

1!0l1~,d ', clii IlIliTOill 141111 1ld, Sf317 17 r tut 7 swrr 17 t14 3417or ~o ufi 4-0 

oi70 :lt 3i17oi t3 

153751 311131 TIle-I Lfc4 •ilclftb[ 7 3-l ç-ldld 

(i) 5/311 1 1 Oft 311471Ff  

(ii) TIlo14cL c,-f31J 4;'r 41 d}4  iTf1 31141 

(iii) 31147 31l1 1Otelli-fflfol) 7 )-OittTFf 6 0ft 3-1340 01 
- 51317 rig  17 tccr diRt 7 11105101 17/7j (01.. 2) 341117r1r1 2014 7 3- 4 9c  ¶4141 3p'f4f31 

tii13cii17 !JS TfTTI1311 71pitit7i 301111 3151 110 3-ItirFi 1131 31ST 3141 0'Id'li! 

For mi appeal to be tiled belbre the CESTAT, under Section 3SF of the Central Excise Act, 
1941- which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded whei-e duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, providled the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
C i-ores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided turther that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014.' 

(B) 

i) 
-

- - 
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(i)  

(C) kcI ft1t 1 1TUf 3ilai 
Revision app1iation to Government of India: - 

$ 31Tf dii I]U[ 4jcbj HH-kl r, - fr --u 1994 l t1RT 

35EE f--i dcii 3-td 3-lc F)FF TI F[PiTf, r11hTUT 3Thi?1 1lf JfIeI4, kji.t-c1 

1T1, T,1f[ 4 M, ol , f,cit- I i()0O 1, ii IT '1TiT TfV I 
A revision application lies to the Under Secretary to thc Govcniincnt of lndn, Revision 
Application Unit, IVIimstry of Finance, Depai.tmen( of Revenue, 4th Floor, Jec'm Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEi\ 1944 iii 
respect of the following case, governed by fit-st proviso to sub-section (1) of Section-35B ibid: 

Z[ JITIF flFt IO-1 5 d-{IJ-kf , 1I olc4i-Ii5T iTt 5TT 1 I5f-1 iN1oi t NR 'T 9TTT 

ff 1If 315Z{ 1iIIoi ITt ¶F IT1I1Oi §I 1 1f Nff IiIHol ITt 

R d ZIT 3T1KUT f fff s  i'ls tITIT, f1 4'I-(iiHolt a lT-i i30f  1 iTfB 5 lT 

- oLHlil I/ 
In case of any loss of oocls, where the loss occurs in transit front a factory to a vvarehousc or 
to another factory or rorn one warehouse to another during the course ol processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) 1[RIf 1f1t  11T °t1 1IRTR[ 4i-t 1 31111 Ii IñiJf 5f  1l2!ftI hLf J-jj,'f tf lf-f 11k 

cIC, c'-°i l3 (*) t-Hd1ct 3t, il 1k11 ff 5flf ¶113111 1T ITt tiifif  Ef51 ¶ill*r dt i1i I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(in) c1-lI lc'i dIdjol 1110 ¶1tITf 143111 cii IT[T, PT11 Z1T 1IT i43f dHlc'{ 111*t )ii354f iTt I / 
In case of goods exported outside India export to Nepal or )hutan, without payment f duty. 

cLHcl 3c-4k,°1 1ç'-i ciS 14dldlol 11 ¶1T 5f'f cii11 11kXtZI11 9c 14F1 

[RIT1TI 11 d6cl d1Io-4 4) 1T 3Thf 3f  3Tfkf i1 31R1'l-d (31i1111) 11 c1CHJ fIlET 3TIT11 (IT 2), 

Credit of any duty allowed to be utilized towards paynient of excise duty on final products 
under the provisions of this Act or the Rules macic there under such orcfer is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

41°td 3ITIlITT c)1 f cl1-tIT1 1TU3f  -iiaii EA-8 a'1, 111 cif  ci311ik11 3PTf1TT 1rt (3ft1fT) ¶115T,HI'T11, 

2001, ¶tIT3T 9 iF 3flTlT , 11T 3-W?,f iF 11hTUf 3 34T i13 3-IThJ[T iFT UF dITfIE  I 

31ctCI 311IT iF 11311 J-lc'I 3111111 IT 31tItiil 31T11di[ dI ITf1131T t-leHo-f cIf uii dITfITP  11311 

3ç-Uc ln'ii 3T1T11, 1944 iFi TRT 35-ER T1cT ./ffIIT lr-°h 4i 3{ITPi11Il us 41tZ1 iF I*t 

TR-6 IT 4-Jc']dol f 3flIl 1f11I / 
The above a_ppiication shall be made in duplicate in Form No. EA-8 as specified uticler Rule 9 
of Central lxcise (Appeals) Rules, 200] within 3 months from the (late on which the order 
sought to be appealed against is communicated and shall be accompanied b two copies each 
of hie 910 and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 3-EE ol CRA, 1944, under 
Major Head of Account. 

TTUT 3T111 iF 11T1 ¶ [fI1II11 ¶1114FfI11 LF13 dt 3k,IITuif iFt 1111ff at lItr I 

ill .t-icIdo1 11g1 t.cl 3Jf 331ff f tff 200/- 1-Ididlol ¶iF-n 11(1.1 3i) 11i 11e1dol 

ii 11111 ii -Il f 1000 -I df hdldlol 11d31T 111 I 
The revision application shall be accompanied iy a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

:ui-fIl .H 3111111 il 111 3llkdlft OH  IIf 911111 JHet 3111111 iF ¶1iat Ilecli iht lId!dlot, 3klci,td 

o-NI1i.Ul i.H-  3111111 111 11331IT -lOHf'  'hi 111h 31Tii11T ¶11111 'fic1I I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad: that the one appeal to the Appellant Tribunal or 
the one 4pplication to the Central ovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

(E) IT1I1111tfI111 oI.IlcOH 111111 3TIT31, 1975, iF 311111dff-1 11 31111ff 'Pet 3111111 '111 11-PM 3111111 iFf 

ff dl[flT 6.50 *If  ft o-ThlIc"P-i 111111 ¶111F11 11311 14T dfl%11I / 
One coy of application or 0.1.0. a the case may be, arid the order of the ndudicating 
authority shall bear a court fee stamp oI Rs. 6.50 as prescribed ut-ider Schedule-! in terms üï 
the Court Fee Act,1975, as amended. 

11i31T 11111, u35111 3c-Plcl Ie-'h Oil 1f111111 31tfT11111 oilI31Ifi]ili4Ul (iliR) ¶11111) i113-1Tffit, 1982 -1 ITfIf 

L' 31111 1111IM ii1 ili' 11111f11 f3 ¶fffk cf aTh lIt dR1M 3ITE1d1iFT ¶115311 i1dl I / 

Attention is also invited to the rules covering these and other ielatcd matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1932. 

.3t.ol 31d'ftflRl pllf.13131I'[ ciii 31111111 dl(1311 ffP't 11 -P'l IfIR3 c-lO-Tf, ¶111:1111 3111 

31tlf11lllt 114Ts)i  cicii www.cbec.go\r.in 'hi I,lil 1TEI3311 11 I / 
For the elaborate, detailed and latest provisions relating to filing of 
appellate authority, the appellant may refer to the Departmental website 

(iv)  

(v)  

(vi)  

(D) 

(F)  

(G)  31alfITpat piisjr11 iF 

appeal to the higher 
\V\'V' .cbcc.i'ovin 
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:: ORDER-IN-APPEAL:: 

1.0. BRIEF FACTS AND GROUNDS oF APPEAL:  

1.1. The subject appeal has been preferred by M/s. Atul Techocast Pvt. Ltd., L. 

S. No. 25/2, Near Milk Dairy, At Majewadi, Taluka Junagadh, Dist. Junagadh-362011 

(Hereinafter referred to as "the appellant") against the Order-In-Original No. 

SUPDT.(ADJ.)/JND/01/2017, dtd.23.O1.2017 (Hereinafter referred to as "the impugned 

order") passed by the Superintendent (Adj.), Central Excise Division, Junagadh 

(Hereinafter referred to as "the Adjudicating authority"). The Appellant are engaged in 

manufacturing of excisable goods viz. Unmachined Castings of Stainless/Carbon Steel 

falling under CETSH No. 7325.99 of the First SchedLile to the Central Excise Tariff Act, 

1985 and Cast Articles of other metals and they are registered with Central Excise vide 

Registration No. AALCA8577GEMOO1 as manufacturer. The appellant are also availing 

facility of availment of Cenvat credit of the duty/tax paid on the inputs/Capital goods/input 

services used in connection with the manufacture of the final products and utilising the 

same towards the payment of Central Excise duty payable by them on clearance of the 

final product in terms of the Cenvat Credit Rules, 2004 (Hereinafter referred to as "the 

CCR, 2004") 

1 .2. During the scrutiny of the periodical returns filed by the appellant for the 

month of January, 2015 onwards, it was noticed that in addition to manufacture of the 

excisable goods, as mentioned above, and clearance thereof on appropriate Central 

Excise duty, the appellant had also engaged themselves in production of the excisable 

goods, as mentioned above, and clearance thereof withoul: payment of duty in terms of 

Notification No. 83/94-CE, dtd.11.04.1994. The Notification No. 83/94-CE, 

dtd.11.04.1994 grants exemption to the specified goods, if manufactured on job-work 

basis, subject to the condition that the supplier of the raw material or semi-finished goods 

gives an undertaking described in the said Notification. Although the goods being 

processed at the premises of the appellant were falling under the specified goods for the 

purpose of said Notification No. 83/94-CE, dtd.11 .04.1994 and that the appellant had filed 

an intimation dtd.21.01.2015 with the jurisdictional Assistant Commissioner of Central 

Excise, Junagadh to carry out the job work along with the undertaking given by the 

Principal manufacturer viz. M/s. Jeet Enterprise, Shop No. 12, Ground Floor, Gokul 

Estate, Sabalpur, Junagàdh-362037; however, the appellant received only scrap from the 

supplier for conversion to Unmachined Castings. In this context, the Range 

Superintendent asked the appellant vide letter dtd.18.05.2015 to provide the. various 

details and documents, including the details of documentation and manner in which the 

transaction was recorded in excise/private records during January, 2015 to April, 2015. 

.3. The appellant vide their letter dtcl.25.06.201 5 provided their reply clarifying 

that they started to manufacture goods on job-work basis from February, 2015 onwards 

and clarified that there was no formal written agreement made wi.h the Principal 

manufacturer, however a consent letter dtd.19.0t2015 given by them was already 
.. 

Page 4 of 14 
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provided to Ui& department; that they had maintained records in the form of register and 

challans pertaining to the material received and returned to the Principal manufacturer 

and job-work register. 

1.4. The appellant filed further clarification vide letter dtd.25.06.2015 that in 

addition to the inputs supplied by the Principal manufacturer, some inputs were also used 

by them from the stock lying with them and on such inputs they had already availed 

Cenvat credit; that for the inputs utilised as such, after due identification, they had 

reversed the Cenvat credit involved from time to time, as per the OCR, 2004; that in the 

absence of specific column provided in the return, they had declared such amount of 

reversal of Cenvat credit under row of "Credit ul:ilised when input goods are removed as 

such (Rs.)" at Sr. No. 5 of "Details of Cenvat credit taken and utilised" of the ER-i return; 

that the debit entry reflected as such for the ER-i returns since January, 2015 to May, 

2015 were actually showing the amount of reversal of Cenvat credit involved in the 

ianuac[ure of the excisable goods manufactured by them on job work basis and it 

actually did not pertain to the inputs removed as such. 

1.5. In response to the above, the Range Superintendent issued a letter 

dtd.31.12.2015 asking the appellants to clarify how the appellant had complied with the 

provisions of Rule 6 of the OCR, 2004, for the transactions the appellant had made during 

January, 2015 to June, 2015 and asked the appellant to provide the details of 

reversal/payment of the amount along with the amount of appropriate interest and 

penalty. 

1.6. Finding that no intimation was filed by the appellant in terms of Rule 

6(3A)(a) of the OCR, 2004 and rio separate accounts maintained in respect of the inpLlts 

and input services, which were used for manufacturing of dutiable goods as well as the 

exempted goods and no payment was made as per the formula provided in the 6(3A) of 

the OCR, 2004, hence it was alleged vide SON dtd.13.01 .2016 that the appellant were 

able to pay an amount of 6% [7% with effect from 01.06.2015], which was worked out to 

he Rs.6,97,320/- and the same was required to be recovered from the appellant in terms 

of Rule 14 of the OCR, 2004 read with Section 11AA of the CEA, 1944. The contravention 

ofthe said provisions of Rule 6(3)(i) of the CCR, 2004 on the part of the appellant, made 

them liable for penalty in terms of Rule 15 (1) of the OCR, 2004. The amount of 

Rs. 1,01,476/- already paid by the appellant were required to be appropriated against the 

amount recoverable from the appellant. 

1.7. In reply to the SON dtd.13.01.2016, the appellant represented before the 

adjudicating authority that they had decided not to contest the SON considering the 

smallness of the amount involved vis-a-vis cost of contesting the same and had 

accordingly made payment of Rs.6,81 241/-, which consisted the amount of Rs.5,95,844/-

± Interest of Rs.84,367/-. It was further submitted by the appellant that in terms of Rule. 

15(1) of the OCR, 2004, no penalty to be imposed on them and thereby requested to' 

abate the proceedings initiated under the SON dtd.13.91.2016. Pursuant to the change 
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in the adjudicating authority, personal hearing was conducted on 26.12.2016 before the 

Superintendent of C Ex (Adj), Junagadh Division, Junagadh, during which Shri Atulbhai 

Poshiya, Director of the appellani: appeared and stated that the amount demanded in the 

SCN was since already paid by them with interest, hence requested to take lenient view 

with regard to the penalty proposal. 

1.8. The adjudicating authority had later on passed 010 No. Supdt. 

(Adj)/JND/01./2017, dtd.23.01.2017 for confirming the demand of Rs.6,97,3201- under 

Rule 6 & 14 of the CCR, 2004 read with Section hA (10) of the CEA, 1944 with 

confirmation of interest payable thereon under Rule 14 of the CCR, 2004 read with 

Section I1AA of the CEA, 1944. It was also ordered to appropriate the amount of Rs. 

6,97,320/- and Rs. 84,367/- already paid by the appellant towards the confirmed amount 

and the interest thereon. Penalty of Rs.1,00,0001- was also imposed on the appellant 

under Rule 15 of the OCR, 2004. 

1.9. Being aggrieved by the 010 dtd.23.01 .20 17, the appellant has filed present 

appeal, mainly with the grounds as follow: 

(a) The appellant had already reversed the Cenvat credit of Rs.1,00,446/-

involved in the inputs used in the goods manufactured on job-work 

basis and informed the Range Superintendent accordingly vide letter 

dtd.25.06.2015. But the Range Superintendent was not satisfied with 

the said letterdtd.25.06.2015 and wrote another letterdtd.31.12.2015, 

asking us to comply with his decision to pay an amount @6%I7% on 

the value of the goods manufactured on job work basis. Before they 

could file their clarification to the letter dtd.31.12.2015, they were 

served with the SCN dtd.13.01.2016. To save themselves from the 

duty and vicarious interest and penalty liability, they made payment of 

differential amount with interest and informed accordingly viie their 

letter dtd.01.02.2016. 

(b) The appellant had correctly availed Cenvat credit at the time of receipt 

of such inputs, but subsequently on the eventuality of being goods to 

be manufactured on job-work, they had reversed/paid back the Cenvat 

credit on the quantity of inputs used in the goods manufactured on job-

work, which amounts to non-availing of Cen\,'at credit on the said 

quantity. Hence, invoking the provisions of Rule 6 of the CCR, 2004 

was misplaced and for that reason the confirmation oF the amount of 

Rs.6,97,320/- is ex-facie illegal. In this regard, they relied upon the 

Supreme Court decision in the case of M/s. Chandrapur Magnet Wires 

(P) Ltd. [1995 (12) TM! 72 /1996 (81) ELT 3 (SC)] and subsequent 

orders of High Courts and CESTAT following the said judgment, 

pronounced in the cases of M/s. Malwa Sahakari Shakkar Krkhana 

Ltd. [2017(1) TMI 1127-CESTAT  New Delhi], M/s. Mahindra and 
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Mahindra Ltd. [2016 (8) TMI 436- CESTAT New Delhi] and M/s. 

Mahindra and Mahindra Ltd. [20 16(3) TMI 99- CESTAT New Delhi] 

(c) Failure to file intimation for choosing option to pay proportionate amount 

under Rule 6(3A) of the CCR, 2004 is only a procedural requirement. 

Admittedly, no intimation was given by the appellant, but merely 

because of not intimating, the appellant does not lose the choice to 

avail option of reversing the proportionate credit, hence the 

department's contention that the appellant has no other option but to 

accept and comply with Rule 6(3)(i) of the CCR, 2004 and to make 

payment of 6%/7% of the value of the exempted goods/value of 

exempted services is riot convincing and not acceptable. The Rule did 

not lay down any such restriction. The procedure and conditions laid 

in Rule 6(3A) is intended to make Rule 6(3) workable and not to take 

away the option available to the appellant. Hence, mere failure to 

intimate, it can not be said that the Rule 6(3)0) would automatically 

come into application. The appellant placed reliance on the case law 

pronoLinced by the Supreme Court in the case of M/s. Precot Meridian 

Ltd. [2015(11)TMl 323-Supreme Court/2015 (325) ELT 234 (SC)], 

which was further fortified in the following cases: 

M/s. Franco Italian Co. Pvt. Ltd. [2000(8) TMI 109-CEGAT, Court 

No. IH, New Delhi], 

lVi/s. Hello Mineral Water (P) Ltd. [2004 (7) TMI 98-High Court of 

judicature at Allahabad], 

M/s. Aster Pvt. Ltd. [2016(6) TMl 866-CESTAT], 

M/s. Aurobindo Pharma Ltd. [2017 (2) TMI 769- CESTAT 

Hyderabad] 

M/s. Cranes & Structural Engineers [2016(8) TMI 387-CESTAT, 

Bangalore] 

MIs. DEilmia Bharat Sugar and Industries Ltd. [2017 (1) TMI 231-

CESTAT, New Delhi] 

MIs. Mahindra and Mahindra Ltd. [2016(8) TMI 436 —CESTAT 

New Delhi] 

MIs. Sahyadri Starch & Industries Pvt. Ltd. [2016(3) TMI 304-

CESTAT, Mumbai] 

M/s. Star Coolers & Condensers (P) Ltd. [2017(2) TMI 195-

CESTAT, Mumbai] 

7 ,-f M 
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M/s. Tilaknagar Industries Ltd. [2016(12) TMI 1379-CESTAT, 

Mumbai 

(d) The adjudicating authority relied on the decision in the case of MIs. 

Nicholas Pirarnal (India) Ltd. [2009(244) ELT 321 (Born)], but Ihe law 

position involved in the said case is not applicable in the present case, 

as the said judgment is of the period when the retrospective 

amendment to Rule 6(3) by the Finance Act, 2010 was not made. The 

present case is related to the period subsequent to l.he amendment of 

Rule 6(3). Therefore, in the context of the amended provision, the 

appellant was at liberty to reverse the proportionate Cenvat credit 

attributable to the quantum of inputs and input services and by 

foregoing this credit, the appellant had complied with the obligation 

casted under Rule 6. 

(e) It is settled legal position that in the case of conflict of legal decision on 

the same law point, the decision which is favourable to the assessee 

shall be preferred and applied. Accordingly, even though the case law 

relied upon by the adjudicating authority is not appIicable to the 

present case of the appellant, various other case law are in favour of 

the appellant and hence the ratio of the said decisions should be 

applied to the present case on hand. 

(f) The interest is consequential liability and when the demand of making 

payment @6%I7% is not sustainable, question of levy of interest under 

Rule 14 of the OCR, 2004 read with Section 11AA cf the Act does not 

arise. 

(g) When the demand is not sustainable, question of imposing penalty does 

not arise. The appellant was under bonafide belief. Hence, the 

adjudicating authority should have refrained from imposition of 

penalty, but imposed excessive penalty of Rs.1,00,000/-, which is not 

commensurate with the facts of the present case. There is no finding 

to justify huge penalty, but mechanically proceeded to conFrm the 

penalty. Therefore, the action on the part: of the adjudicating authority 

is, being arbitrary, excessive and non-judicious, deserves to be set 

aside. 

1.10. The Central Board of Excise and Customs had vide Notification No. 

26/2017-CEx (NT), dtd.17.10.2017 read with Board's Order No. 05/2017-ST, 

dtd.16.11.2017 has appointed the undersigned as appellate authority under Section 35 

of the Central Excise Act, 1944 for the purpose of passing orders in the present appeal. 

1.11. Accordingly, the Appellant were granted opportunity of hearing on 

o5.02.2Q1:2:.o32o18 and 22.03.2018, none of thqse opportunities was availed by the 
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Appellant, although in their Appeal, the Appellant desired to be heard in person. The 

Appellanc had also avoided acknowledging or responding to the notices issued to them 

for personal hearing vide letters dtd.11.Ol.2018, 16.02.2018 and 14.03.2018. In this case 

now I am constrained to proceed ahead with the appeal in the context of Proviso to 

Section 35(1A) of the CEA, 1944, as no Adjournrnentto be granted more than three times 

during hearing of the appeal. I, therefore, proceed to decide the appeal. 

1.12. Copy of the appeal memo was provided to the Superintendent (Adj.), 

Central Excise Division, Junagadh vide letter dtd.16.03.2017 and it was also informed 

about the hearing schedule, but nothing has been received from them. 

2.0. FDlt'GS:  

2.1. I have carefully gone through the appeal papers placed before me and the 

submissions made by the Appellant during the proceedings, which took place before me. 

I find that the 1\ppellant has already made payment of entire duty and interest, which has 

already been ordered for appropriation in the impugned 010; hence I find that there is 

substantial compliance to Section 35F of the Central Excise Act, 1944. Accordingly, I 

proceed to decide this appeal. 

2.2. Prima facie, I notice that the Appellant had opted not to contest the SCN, 

so far the same pertains to the demand of amount recoverable from the appellant in terms 

of Rule 6(3) (i) of the CCR, 2004, which is evident from the submission before the 

adjudicating authority made vide letter dtd.01 .02.2016 and kept his submission limited to 

contest the imposition of penalty proposed in the SCN issued to them. While making 

submission dtd.01.02.2016, the appellant have provided a copy of Challan 

dtd.24.Oi .2016 and Cenvat credit register entry dtd.24.01 .2016, towards the amount with 

interest demanded from them in the SCN and which have been appropriated in the 010 

passed by the adjudicating authority. The Appellant had requested. to abate the 

proceedings in the context of the payment of amount with interest made by them well 

within the 30 days period prescribed from the date of receipt of SCN by them. Thus, there 

were no averments or arguments made by the Appellant before the adjudicating authority 

to challenge the validity of demand itself in the context of availability of option with them 

in the context of the provisions of RLIle 6 of the CCR, 2004 and various case law in supporl: 

of the same. However, the said qround is apparently being raised by the Appellant before 

me for the first time, which is required to be restricted by me in terms of the provisions of 

Rule 5(1) of the Central Excise (Appeals) Rules, 2001, which restricts submission of 

additional evidence, whether oral or documentary, other than the evidence produced by 

them during the course of the proceedings before the adjudicating authority. However, I 

notice that the Appellant had opted not to contest the SCN considering the smallness of 

the amount involved vis-a-vis the cost of contesting the same and for that reason only 

they had not challenged the allegations levelled in the SON. This itself is enough to make 

out a case of finding exception as provided in Rule 5(1) of the Central Excise (Appeals) 

Rules, 2001 and to allow the Appellant to present their case and averments at this stage 

Paqe 9 of 14. 
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and for this reason in terms of Rule 5(2) ibid, I allow the Appellants to produce their 

submission in this respect at this stage, which they did not avail during the adjudication 

proceedings. 

2.3. On first examination of the appeal, I find that the points for determination in 

the present appeal in terms of Section 35A (4) of the Central Excise Act, 1944, are the 

following: 

(a) Whether the compliance made by the Appellant by way of reversal of Cenvat 

credit of Rs.1,01,476/- involved in the Inputs used in goods manufactured on 

job-work is sufficient in terms of Rule 6(3) (ii) of the CCR, 2004? 

(b) Was there any deviation as alleged in Pare 11 of the SCN regarding the amount 

reversed in respect of the quantity of inputs used in the manufacture of goods 

on job work and cleared under exemption under Notification No. 83/94-CE, 

dtd.11.04.1994, which is not in accordance with the formulae given in Rule 

6(3A)(b) and Rule 6(3A)(c) of the CCR, 2004? 

(C) Whether in the facts and circumstances of the case, the Appellant were left with 

no option but to make payment @6%17% of the value of the exempted goods 

manufactured by them/exempted services rendered by them in terms of Rule 

6(3)(i) of the CCR, 2004? 

(Cl) What should be the amount of demand to be confirmed? Under which 

provisions of the Act such demand may be confirmed? Is there any case 101 

levy of interest under Section 1 1AA of the Act on such coniirrned demand? Is 

there any case for imposing penalty on the Appellant under Rule 15 of the 

CCR, 2004 and what should be the quantum cf such penalty? 

(a) What should be the order, which is just and proper, in the context of the grounds 

of appeal and merits of the case before me? 

2.4. Taking the points (a), (b) and (c) together, from the facts and circumstances 

of the case of the appellant, it can not be said that the appellant were unaware about the 

provisions of Notification No. 83/94-CE, while clearing the goods manufactured by them 

on job work basis without payment of duty. It is evident that the appellant had filed 

intimation dtd.21.01.2015 with their consent letter dtd.19.01.2015 to avail the benefits of 

Notification No. 83/94-CE. It is also an admitted fact that the appellant were availing the 

benefits of Cenvat credit on the inputs used in manufacturing of the excisable goods in 

terms of the provisions of the CCR, 2004. It is not in dispute that the appellant had cleared 

the goods from their factory after availing exemption contained in Notilication No. 83/94-

CE in respect of the goods manufactured by them on job-work basis. It is also evident 

that the appellant had maintained date-wise records/challans under which the materials 

were received by them from the Principal manufacturer. The appellant had maintained 

the records in the form of register and challans pertaining to material received and 
7) ( 
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returned to the Principal manufacturer and the job work register. The appellant had also 

reversed at the end of each months of January, 2015 to June, 2015, the proportionate 

Cenvat credit amounting to Rs.1 ,01 476/- involved in the manufacture of excisable goods 

manufactured on job work basis, although they had shown the same in the ER-i returns 

as "credit utilised when input goods are removed as such (Rs.)" only because there was 

no such specific column pertaining to reversal in terms of Rule 6 of the CCR, 2004 

provided in the prescribed format of the ER-I returns. All these facts are apparently 

admitted by the appellant in their periodical returns for the months of January, 2015 to 

June, 2015 also, where the appellants had declared the goods cleared by them on 

payment of duty as well as the goods on which exemption was availed by them under 

Notification No. 83/94-CE. Looking to all these facts, the appellant can not be in a position 

to argue with the plea of ignorance of law and statutory provisions, and it is also not 

palpable as to what prevented the appellant from filing required intimation to exercise 

their option in terms of Rule 6(3A)(a) of the CCR, 2004. There is apparent failure on the 

part of the appellant to file the required intimation for the period from January, 2015 to 

March, 2015 for the FY 2014-15 and April, 2015 to June, 2015 for FY 2015-16, although 

they have debited the proportionate credit availed by them on the inputs used in 

manufacture of the excisable goods on job work basis. 

In the above context, while looking to the plea from the appellant that the implication of 

not filing intimation under Rule 6(3A) (a) of the CCR, 2004 is altogether different from the 

implication of not exercising option. From the facts, when the appellant had debited at the 

end of each month the Cenvat credit proportionate to the inputs attributable to the 

manufacture of the exempted goods, it tantamount to exercise of their option. From the 

flow of the events, it appears that the appellant had no intention to exercise option other 

than the option available to them under Rule 6(3A) of the OCR, 2004. Of course, to give 

effect to that option they were required to intimate in writing to the jurisdictional 

Superintendent of Central Excise, with which they have apparently and admittedly failed. 

At the same time, I notice that it is one of the allegation in the SCN that the amount of 

Rs.i,01,476/- reversed by the appellant in respect of the inputs used in the manufacture 

of the goods on job work basis and cleat-ed under exemption in terms of Notification 

No.83/94-CE, dtd.11.04.1994, is not in accordance with the formulae given in Rule 

6(3A)(b) and Rule 6(3A)(c) of the OCR, 2004. However, no specific statistics or tentative 

quantum have been calculated and provided either in the SCN or in the 010 and at the 

same time, it has not been attempted to explain by the appellant in their appeal before 

me. 

Further, to he above, I find that on the issue of allowing Condonation/waiver for the 

procedural lapse of not intimating the department, the appellant has provided many case 

law in their favour, but most of those cases are pronounced by the CESTAT. Against all 

this case law, I find that a Central EXCiSE? Appeal No. 162/2016, which has been filed by 

the department in Bombay High COUrt against the CESTAT Order in the case of M/s. 
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Mercedes Benz (I) Pvt. Ltd. [2015 (40) STR 381 (Tn. Mumbai)], vide Order 

dtd.23.08.2017, the Bombay High Court has already admitted the same and farmed the 

following substantial questions of law for due determination in terms of Section 35G of 

the CEA, 1944: 

(a) Whether a manufacturer of goods or the provider of output service (hereinafter 

referred to as "the assessee") — opting not to maintain separate records, in terms 

of Rule 6(2) of the COR, 2004, is required to exercise option for payment of 

amount in terms of Rule 6(3)(ii) of the CCR, 2004, and intimate the same in writing 

to the jurisdictional Superintendent of Central Excise; as prescribed under Rule 

6(3A) (a) of the OCR, 2004, at the beginning of the Financial year or whether this 

can be exercised at any time of the Financial year, at the sweet will of the 

assessee; 

(b) Whether the procedures and conditions prescribed under Sub-rule (3A) of Rule 

6 of OCR, 2004, are mandatory in nature; 

(c) Whether an assessee, who fails to exercise option under Rule 6(3)(ii) of CCR, 

2004; is liable to pay an amount equal to 5% of the value of the exempted 

goods/services, as prescribed under clause (I) of Sub-rule (3) of Rule 6 ibid." 

Looking to the sub judice nature of the issue as regards 1:0 the mandatory nature of filing 

of intimation for exercising the option by the assessee under the provisions of Rule 6(3A) 

of the OCR, 2004, which is squarely applicable in the context of the case of the appellant 

on hand, at this stage I am supposed to refrain myself from providing any final view in the 

case of the appellant also. I am, therefore, of the opinion that it would he improper at this 

stage to decide the points (a) (b) or (c) at this stage, when the finality in the Central Excise 

Appeal No. 162/2016 has not been reached, and for that reason those points (a),(h) and 

(c) can be decided only after the final view of the higher judicial authorities in the given 

case of M/s. Mercedes Benz (I) Pvt. Ltd. is received. Even for considering the implication 

and application of the quantum of the amount, which was required to be reversed in terms 

of the formula provided in Rule 6(3A)(b) and Rule 6(3A)(c) of the OCR, 2004, the matter 

requires to be remanded back to the adjudicating authority concerned to consider the 

entire issue for calculation purpose as weTl as for ultimate applicability of the particulars 

provision from Rule 6 of the OCR, 2004. 

2.5. Now coming to the points (d), when the matter is being remanded back, I 

feel that the final view on this point can also he possible only after the final order of 

Bombay High Court in Central Ecise Appeal No. 162/2016 is received and the same is 

examined in the context of the facts of the present case of the appellant. Hence, it is in 

the best interest of justice, to remand back the entire matter to the adjudicating authority 

to conskar the entire matter afresh in the context of the facts of the present case of the 
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appellant and after providing dLle consideration to the final order anticipated from 

Bombay High Court in Central Excise Appeal No. 162/2016. 

2.6. In the background of the above discussion, dealing with point(e), I order for 

setting aside the impugned 010 and allow the appeal filed by the appellant by way of 

remanding the matter back to the adjudicating authority to quantify the amount, which is 

required to be reversed in terms of the formula provided in Rule 6(3A)(b) and Rule 

6(3A)(c) of the CCR, 2004 and then to pass a reasoned and speaking order taking into 

consideration the final quantification, as above, in the context of the application thereof 

wh refeence to the anticipated order of Bombay High Court on the Central Excise 

Appeal No. 162/2016 in the case of M/s. Mercedes Benz (I) Pvt. Ltd.. When the entire 

matter is being remanded back, the adjudicating authority is also at the liberty to decide 

the issue of imposition of penalty on the appellant in the context of the above and in terms 

of Rule 15 of the CCR, 2004. Needless to add here that the in the process of the remand, 

the adjudicating authority should grant fair and reasonable opportunities to the appellant 

to submit their written submission and also of being heard personally, if the appellant 

intends for the same. The Appellant are also directed to provide within two weeks from 

the date of receipt of this order by them, the details and statistics duly supported by 

verifiable evidence to quantify the amount of Cenvat credit reversal in the context of 

formula provided in Rule 6(3A)(b) and Rule 6(3A)(c) of the CCR, 2004, as one of the 

alternative, prior to arriving at the final quantum of the amount to be reversed in the overall 

consideration of the matter. 

2.7. In above terms, I dispose the appeal. 

(P. A. Vasave) 
Commissioner (Appeals)! 

Commissioner 
CGST & Central Excise, 

Kutch (Gandhidham) 

F. No. V2/46!BVR/2017 Date: 18.05.2018 

3v RJP.A.U. 

To, 

MIs. Atul Techocast Pvt. Ltd., 

L: S. No. 25/2, Near Milk Dairy, 

At Majewadi, 

Taluka Junagadh, 

Dist. Junagadh-36201 1. 

Copy to: 

M/s. Jatin Mehtaa & Associates LLP, 

4/A, Valmik Complex, 

Near Andhra Bank, Parimal Cross Road, Ellisbridge, 

Ah med abed-3 80006 

Email: jatinmehtacaqmail.com  
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Copy to: 

1. The Chief Commissioner, CGST & C. Ex., Ahmedabad Zone, Ahmedabad. 

2. The Commissioner, CGST & C. Ex., Bhavnagar. 

3. The Additional Commissioner, CGST & C. Ex.(System), Bhavnagar 

4.)\ssistant Commissioner CGST, Junagadh [)ivision, Junagadh. 

J GLiard file. 

Page 14 of 14 



::aETt (11 I) 5T TT1TZL ZRj 1IT Zf çqJ j 
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'Itct,lc / Rajjkt — 360001  
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F. No. \'21393 to 397/RAJ/2017 D.3.te:30.0520i8 

CORRIGENDUM 

Corrigendum to Order-in-Appeal No.: RAJ-ExCUS-000-APP-00-1 0-012-2018-19 dated 

09.04.2018 passed by the Commissioner (Appeals), GST & Central Excise, Rajkot. 

In the aforesaid Order-in-Appeal at Para No. 2 at Page No. 3, the Table 

Sr. 

No, Show Cause Notice No. SCM date 

Amount 

Rs. 

Period flnvoved 

1.  V/15-37/Demand-Madhu 

Silica/2009-1 0 

31.03.2010 31,341/- April-09 to Nov-09 

2.  AR-1/Cen.Ex/SCN-Madhu- 

GTA /2010-11 

07.09.2010 27,11.1/- Dec-09 to Mar-10 

is substituted and read as, 

Amount 

No. Show Cause Notice No. SCM date Period rwoved 

Rs. 

V/15-37/Dernand-Madhu 31.0:3.2010 , 341/-  April-09 to Nov-09 

Silica/2009-1 0 

AR-i /Cen. Ex/SCN-Madhu- 07.09.2010 37/- Dec-09 to Mar- 0 

GTA /2010-11 

    

Jd. Po AD  

To, 

M/s. Madhu Silica Pvt. Ltd. 

DU-ifi, Plot No. 53,55 & 56/A + B, 

193, 196 &197, 

GIDC, Chitra, 

Bhavnagar. 

 J cI 

'3fP-1JTT i-f 

Copy for information and rocessory action to 

1) The Chief Commissioner, GST & Central. Excise, Ahrnedabad 2ot1e, 

Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Bhavnagar. 

3) Tb Assistant Commissionet , GSf & C enu al L.iaC, City Divpi )11 N 11\ Id 

Guard File, 
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