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109 of the Finance (No.2) Act, 1598. 
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sr 39151511 dv i/saul dv 3 srr  dv 3rnsfsr 411 a/Si ui(jnrr I svnm-sr 3-Ir/tlixt dv 11151 STit 311451 5 lcd_icr 31/sIr '12 cS ctflsr( aToms -12 sirli 
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/\lc;i4ltdlv Tihur_ial )Procedmire( Rules, 1982. 
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:: ORDER IN APPEAL  

Shri Rajubhai Laxmanbhai Loliniya, owner of Seized Truck No. GJ-

4X-8648, Block No. 111, Swastik Park-i, Nr.: Sports Complex, Sidsar Road, 

Dist. : Bhavnagar (hereinafter referred to as "Appellant") filed present apeat 

against Order-in-Original No. 42/AC/RURAL/BVR/RR/2016-17 dated 13.02.2017 

(hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central Excise, Rural Division-Bhavnagar (hereinafter referred to 

as "the lower adjudicating authority"). 

2.1 Brief facts of the case are that Bhavnagar Central Excise 

Commissionerate intercepted vehicles No. GJ-4X-6018 and G.J-4X-8648 on 

16.02.2013 near plot No. 51, Alan Main Road which were loaded with Non-

Ferrous Scrap (CH-8002), Copper Scrap & Brass Scrap (Cli. 7404) obtained from 

breaking of old ships. The drivers of the said vehicles stated that they had 

loaded the said goods from Plot No. 51 of Ship Breaking Yard, Alang belonging 

to Appellant No. 1 and they were not given any bill or invoice in respect of the 

said loaded goods. Shri Pradeep Kochar, authorised person of Appellant No. 1 

also stated that the said goods were removed without issuance of Central 

Excise invoices. The Central Excise officers seized 12.27 MT of said goods 

valued at Rs. 52,14,132/- al.ongwith vehicles No. GJ-4X-6018 and GJ-4X-8648 

each valued at Rs. 2,00,000/- which were used in the transportation of the 

illicitly removed goods under reasonable belief that the said goods and the 

vehicles were liable to confiscation Linder Central Excise Act, 1944 (hereinafter 

referred to as "the Act:") and Central Excise Rules, 2002 (hereinafter referred 

to as "the Rules") and handed over to Shri Pradeep Kochar, authorised person 

of Appellant No. 1 for safe custody under a Supratnama dated 16.02,2013. 

2.2 The investigation resulted into seizure of various incriminating 

documents, namely, Delivery Order Book containing information such as Date, 

Description of Goods, Qty, Rate, payment condition, truck no., name of the 

broker and weighment slips in respect of business transactions carried out by 

Appellant No. 1 alongwith various units related to ship breaking industry during 

15.02.2013 to 16.02.2013. The statements of key persons recorded by Central 

Excise Bhavnagar revealed that seized records contained daily transactions 

carried out by Appellant No. 1, which inter-atia included sell of plates to the 

various roiling mills etc. The investigation also revealed that these records 

contained details of receipt of cash amount from different brokers against 
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clandestine removal of goods involving Central Excise duty of Rs. 3,99,807/-. 

2,3 Show Cause Notice F'.No. V/15-22/Dern/HQ/2013-14 dated 12.07.2013 

issued to Appellant No. 1 proposing confiscation of 12.27 MT seized goods 

valued at Rs. 52,14,132/- involving Central Excise duty of Rs. 3,99,807/- under 

the provisions of Rule 25(1) of the Central Excise Rules, 2002 and proposed to 

impose redemption fine. It was proposed to impose penalty of Rs. 3,99,807/-

under Section 11AC of the Act read with Rule 25 of the Rules upon Appellant 

No. 1. It was also proposed to impose penalty of Rs. 3,99,807/- under Rule 

2(1) ol the Rules on Shri Pradeep Kochar, authorised person of Appellant No. 

1, penalty of Rs. 10,000/- each on Shri Rarneshbhai Laxrnanbhai Lonaliya and 

Shri Bhikhabhai Laxmanbhai Rathod driver of vehicle No. GJ-4X-6018 and GJ-

4X-8648 respectively. It was also proposed to confiscate seized vehicle No. GJ- 

•4X-601 8 and GJ-4X-8648 each valued at Rs. 2 Lakh under Section 11 5(2) of the 

c:ustoms Act, 1962 made applicable to Central Excise matters with option to 

redeem the same on payment of fine. 

2.4 The lower adjudicating authority, vide impugned order, ordered 

confiscation of 12.27 MT seized goods valued at Rs. 52,14,132/- involving 

Central Excise duty of Rs. 3,99,807/- under the provisions of Rule 25(1) of the 

Central Excise Rules, 2002 and since •the said goods has released provisionally 

to Appellant No. 1 on furnishing of bond and fixed deposit, the lower 

adjudicating authority give an option to Appellant No. 1 to redeem the same on 

payment of fine of Rs. 3,99,807/-. Penalty of Rs. 3,99,807/- under Section 

of the Act read with Rule 25 of the Rules was imposed upon Appellant No. 

1. Penalty of Rs. 3,99,807/- under Rule 26(1) cf the Rules was imposed on Shri 

Pradeep Kochar, authorised person of Appellant No. 1, penalty of Rs. 10,000/-

each was imposed on Shri Rameshbhai Laxmanbhai Lonaliya and Shri Bhikhabhai 

Laxmanbhai Rathod driver of vehicle No. GJ-4X-6018 and GJ-4X-8648 

respectively. It was also ordered to confiscate seized vehicle No. GJ-4X-6018 

and GJ-4X-8648 each valued at Rs. 2 Lakh under Section 115(2) of the Customs 

Act, 1962 made applicable to Central Excise matters and since the said vehicle 

has been released provisionally on execution of bond and fixed deposit to Shri 

Daudbhai Rahmanhhai Kalavatar and Appellant i.e. Shri Rajubhai Laxmnabhai 

Loliniya, the lower adjudicating authority give an option to redeem the same 

en payment of fine each of Rs. 40,000/- on Shri Dauclbhai Rahmanbhai 

Calavatar and the Appellant i.e. Shri Rajubhai Laxmnabhai Loliniya. 
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3. Being aggrieved with the impugned order, Appellant preferred the 

present appeal, intër-a(ia, on the following grounds: 

(i) The impugned order is non-speaking and non-reasoned; that the 

tempo is not liable to confiscation as the fact of clandestine removal has 

to be proved; that it was never intention to transport excisable goods 

without payment of Cenvat and without an invoice; that the transporter 

merely acted on the instructions of the person who hired the vehicle and 

he cannot be penalized for the wrongful act of such person; that the 

department has no case that the a:)peltant had the knowledge and the 

appellant has not concerned himself in transporting, removing, keeping, 

concealing, selling or purchasing or any other manner dealt with the 

excisable goods weighing 9.01 MT valued at Rs. 41,82,133/-; that as per 

their business method they are transporting the goods as per the oral 

contract made with the purchaser of goods and in this case also the 

purchaser of the goods had informed the driver regarding loading of 

scrap of copper and brass and destination and accordingly after fixing 

the rent, the driver went to load the goods and after loading the same, 

as per his instruction, he had transported the goods from the concerned 

plot; that the appellant did not know that the goods which were loaded 

in his vehicle were liable to confiscation; that the fine imposed is very 

high in as much as the Tribunal has levied redemption fine at the i-ate of 

10% of the value of goods and they rely on the decision of H. T. Company 

reported as 2007 (208) ELT 507 and 2006 (201) ELI 311 (TrL-Bang); that 

the fine imposed is very high and the same may be reduced. 

(ii) Appellant filed application for condonation of delay of 27 days 

stating that he received the impugned order on 17.02.2017 and his 

consultant being Chartered Ac:countant was busy with the reply work of 

notices issued by the Income Tax Departnient due to demonetization of 

currency and statutory audit work of Nationalised Banks; that the delay 

was not intentional on their part and requested to condon delay by 

relying the judgments in the cases of Mst. Katiji and Others - 1987 (28) 

ELT 185 (SC), Bhag Singh and Others - 1987 (32) ELT 258 (SC), Shantaram 

Baburao Patil - 2001 (132) ELT 15 (SC) and many others. 

4. Shri M. N. Vadoclariya, Chartered Accountant appeared for hearing and 

reiterated the grounds of appeal and their written submission dated 

20.02.2018. 
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H N DNGS:  

5. 1 have carefully gone through the facts cf the case, the impugned order, 

appeal memorandum filed by appellant and submissions made in writing. The 

ksue to be decided in the Appeal is as to whether seized Vehicle No. GJ-4)(-

8648 is liable to confiscation under Section 115(2) of the Customs Act, 1962 

made applicable to Central Excise matters and whether redemption fine of Rs. 

40,000/- iniposed is proper or not. 

6. I find that the Appellant has not made any pre-deposit under Section 3SF 

of the Act on the ground that they had submitted a fixed deposit receipt of Rs. 

50,000/- at the time of provisional release of the seized vehicle and the same 

is lying with the Department. I also find that the Appellant has filed appat late 

by 28 days with application for condonation of delay stating that their 

consultant being Chartered Accountant was; busy with reply to the notices 

issued by the Income Tax Department due to demonetization of currency and 

statutory audit work of Nationalised Banks; that the delay was not intentional 

on their part and requested to condon delay by relying the judgments in the 

cases of Mst. Katiji and Others - 1987 (28) ELT 135 (SC), Bhag Singh and Others 

i987 (32) ELI 258 (SC), Shantaram Baburao Patil - 2001 (132) ELT 15 (SC) and 

many others. Since, the delay is within further 30 days, I condone delay of 28 

days in filing appeal by Appellant. 

7. ft is on record that the officers of Central Excise I3havnagar 

intercepted vehicles having RTO Registration No. GJ-4X-6018 and GJ-4X-8648 

at 20:45 hours on 16.02.2013 near Plot No. 51, Alang Main Road. The said 

Tempos were loaded with Non-Ferrous Scrap (Ch. 8002), Copper Scrap Brass 

Scrap (Ch. 7404) obtained from breaking of old Ships. On inquiry about invoice 

of the goods loaded in the said Tempos, Shri Rameshbhai Laxmanbhai Lolaniya, 

driver of Tempo No.GJ-4X-6018 and Shri Bhikhabhai Laxmanbhai Rathod, driver 

of Tempo No. GJ-4X-8648 stated that they had loaded said goods from Plot No. 

Si of Ship Breaking Yard, Alarig of M,'s. Goyal Traders and they were not given 

any bill or invoice in respect of the said goods loaded in said Tempos. 

Therefore, investigation was extended to the premises of M/s. Goyal Traders, 

Bhavnagar where Shri Pradeep Kochar, aut:horised person of M/s. Goyal 

Traders, Bhavnagar introduced himself as authorised signatory and stated that 

last bill/invoice No. issued is Ex. 505 dated 16M2.2013. On being asked about 

goods loaded in said Tempos intercepted by Central Excise officers without any 
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Central Excise invoice, authorised person of M/s. Goyal. Traders, Bhavnagar 

stated that said goods were manufactured in factory of MIs. Goya[ Traders, 

Bhavnagar and no Central Excise invoices were issued for its clearance. 

Therefore, 12.27 MT of seized goods valued at Rs,52,14,132/- were seized 

alongwith Tempo No. GJ-4X-6018 and GJ-4X-8648 each valued at Rs.2,00,000/-, 

used in transportation of illicitly removed goods under reasonable belief that 

said goods and Tempos were liable to confiscation under Central Excise law. 

7.1 The investigation of various incriminating documents seized under 

Panchnama dated 16.02.2013 substantiated the allegations of clandestine 

manufacture of goods and clearances by M/s. Goyal Traders, Bhavnagar. The 

records seized from premises of M/s. Goyat Traders, Bhavnagar of Panchnama 

dated 16.02.2013 i.e. Delivery Order contained information such as Details of 

the goods, rate of sale, vehicle no. Prepared by authorised signatory of MIs, 

Goyal Traders, Bhavnagar and gave it to Shri Gobind Dubey, Supervisor. The 

statements of key persons, namely authorised person of MIs. Goyal Traders, 

Bhavnagar, transporters were recorded, which revealed that M/s. Goyal 

Traders, Bhavnagar had indulged in clandestine removal of goods without issue 

of invoice and without payment of Central Excise duty. 

7.2 I find that the facts of this case very clearly establish that MIs. Goyat 

Traders, Bhavnagar were indulging into clandestine production and clearances 

thereof, were also preparing delivery chaltans to evade payment of Central 

Excise duty. Investigation revealed that the seized goods were not accounted 

for by M/s. Goyal Traders, Bhavnagar in their statutory records and hence such 

finished goods were liable to confiscation under Central Excise law and 

redemption fine needs to be imposed on the goods seized by the Department 

and liable to confiscation. 

7.3 I find that during search of factory premises of M/s. Goyal Traders on 

16.02.2013, incriminating docunients, namely, Delivery Order Book were found 

and resumed under Panchnama proceedings. During investigation, statements of 

authorized persons of M/s. Goyal. Traders, Bhavnagar corroborated the 

evidences available in Delivery order book which contained all particulars as 

detailed above and categorically admitted evasion of central excise duty by 

clearing final products of M/s. Goval Traders, Bhavnagar without recording 

manufacture and clearances of excisable goods in their statutory records; also 

without issuance of invoices; without payment of central excise dLlty. It is also 
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admitted that for illicit clearances, MIs. Goyal Traders, Bhavnagar received 

consideration in cash. The documentary evidences seized from premises of M/s. 

Goyal Traders, Bhavnagar and statements of their authorized persons, 

employees of MIs. Goyal Traders, Bhavnagar and transporters, it is conclusively 

proved that M/s. Goyal Traders, Bhavnagar had clandestinely removed excisable 

goods without recording actual production and clearance thereof and 

suppressed these facts with intent to evade payment of central excise duty. 

There are substantial and admissible evidences in form of documentary 

(Delivery Order Book) and oral evidences on record. I find that investigation has 

corroborated evidences that M/s. Coyal Traders would have evaded Central 

Excise duty, had these vehicles not been intercepted by the Department. 

7.4 I find that M/s, Goyal Traders, Bhavnagar has willfully, intentionally and 

deliberately did not follow Central Excise Law while removing excisable goods, 

and unlawful means were adopted by them with intent to evade payment of 

Central Excise duty. All above facts decisively conclude that removals of 

excisable goods were of clandestine nature which would have resulted in loss of 

Government Revenue. The evasive mind and mens-rea of M/s. Goyal Traders, 

Bhavnagar is clearly established. Therefore, I hold that removal of excisable 

goods in this case was of clandestine nature with intent to evade payment of 

Central Excise dUty and hence seized vehicle No. GJ--4X-8648 used to transport 

the clandestinely cleared excisable goods without payment of Central Excise 

duty is liable to confiscation under Section 115(2) of the Act. 

8. I also find that redemption fine of Rs. 40,000/- has been imposed in lieu 

of confiscation of seized vehicle No. GJ--4X-8648 valued at Rs. 2,00,000/-. The 

confiscation of the above seized vehicle was proposed under Section 11 5 of the 

Customs Act, 1962 as made applicable to Central Excise matters vide Section 12 

of the Central Excise Act, 1944 read with Notification No. 68/63-CE dated 

04.05.1963. The subject vehicle was used for transportation of the goods 

cleared illicitly without any invoice and without payment of Central Excise 

duty, which was caught by the Central Excise Officers. Therefore, I am of the 

considered view that the seized vehicle No. GJ-4X-8648 is liable to confiscation 

and the impugned order imposing redemption fine of Rs. 40,000/- in lieu of 

confiscated vehicle is correct, legal and proper and I accordingly uphold the 

impugned order. 

Page No. 8 of 9 

\j\J 



(1  9RiI) 
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Shri Rajubhai Laxmanbhai Loliniya, 

owner of Seized Truck No. GJ-4X-8643, 

Block No. lii, Swastik Park-i, Nr.: 

Sports Complex, Sidsar Road, 

Dist. Bhavnagar 

'T TRI 

RTf1cb tis -n 

WTT- ???, TET qTk-?, 

ftr d-L c'i efl jjJ-) , 

¶1c'-c'1I TcfrdR. 
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9. In view of above, I uphold the impugned order and reject the present 

appeal. 

3ITTc  E1dl  31r3 fFThtfrfldf I 

9. 1 The appeal filed by the appellant is disposed of in above terms. 

y R.P.AD, 

To, 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 

2) The Commissioner, GST a Central Excise, Bhavnagar. 

3) The Assistant Commissioner, GST a Central Excise, Division - 2, 

Bhavnagar, 

The Superintendent, GST a Central Excise, Range, Alang. 

Guard File. 

Page No. 9 of 9 




