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Date of Order: Dale of issue: 

(A) 

iI't TT'IW, 31TTd (31'1rTf), 1TI 4C1RT qfft[ / 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

xicrr xnmmav xe-a axraiwai aeiomnI uiioe- xxi a't-r. adm9yxr a,--iie rrmx/ 9ciie- xi.ee3x / oltxrixpty i atrrftrinxl cclxx xf96/rrr mad 

aim 3lradr ad xifadixx: / 

Arising out of above mentioned 010 issued by Additional/Joint/Depiity/Assisiaril c;oininssionei. Central Excise I Se vice Tax 

Rajkot / Jamnagar I Gandhidliam 

3rrr & rfT r rc tra /Name&Address of [he /\ppeflanadx / Respondent :- 

MIs Madhu Silica Pvt. Ltd. DU-V, llut No. ii ' 7 Vmt1o, 3/ 

5xi 3itadnr)31r9er) ad mafTim ad eeladm 0xxalle p939x ad xwe-I erf9myd3 / qT0'T ad xpxrr rrl8rr cmi' xiT xx.i.,xl (81/ 
Any person aggrieved by (Iris Order-in-Appeal may file an appeal to the ap'ropriale aritliority iii lire lollowinci way 

i-N-n rxixi ,4e(8lxx 5,-ale trims cnr 91ai1xax 3105451 -eiiorf4xxxnr ad cr54 ?rhxr, ad-54s  aem, rim 3lixlldnx 1911 '1; PT8T 3313 3; 
3tlrrrrrrr 13t,-3if0fTrzrxT,1g94 0 3643 051 i3t(8 I! 

Appeal to Customs, Excise & Service Tax Appellale Tribunal under Section 350 ol CEA, 194'l / IJrrcler Section 86 ot lire 
Finance Act, 1994 an appeal lies to:- 

(i) itaiffrritui xximie--f ad xxx rf5Trnr rrlR ai1x,  riOt rl,m, ad,- fTrr a,-xw,e ilaia a-a adslrrliT 3404153 ornanllia51ir 54 f/Ore s/er, der xiAi; 
2, SIlT. ad. tR5T, a fiOi-f/, 54 'ft xt154 srT8la- 1/ 

The special bench of Customs, Excise & Seivice Tax Appellate Tnbiiiial ot 'Next Block No.2. R 3, Prirain, New Dcliii iii all 
matters relating to classification and valuation. 

(ii) aai-l4T tfflTi8xi 1(a) 4 ti-yrrrx-  nrc 3t4fT/t ad 3rrrtar 9r  maD 3ad44 liiilr 2rma;, 541's swim sri-or err trims 3n111lDr e'rirril/ktrr,uui 
(14x-?.c) 'ft criOsi 354 c319e-T , a-/N-IN i-tm, ir3311Tt81 sri-tsr 3tlrixll x1rrmr- 34o ,rk ad i5  xnx3( ril54 If 

To the Weal regional bench of Customs, Excise & Service Tax Appetlale Tribunal )CESTAT) at. 2 Floor, Bhaumali Bhawaii, 
Asarwa Ahmedabad-3800 16 in case of appeals other than as menlioried in pars- (a) above 

(iii) 3p41547r .-eieiff/orur ad maser 3rlrer we-ms e-r.1 ad On 4w54zt j,-xx xt,--e- )m4'ter) f8lmxnrri-D, 2001. 4 Orier 6 4 stirafi f9rcr'ifTrr 14nj 
eid i-isa EA-3 tit cix cTI94t ad a-ad ISisnaT i-mi sn154 I ymad ad xxxi /t 'mx liar; riO t; mar, stir) xi- ire 'rims 'Cr al/ar error rI/i ntir 
311T i-eec rm ana$rstn, ear' 5 dliii Sir xr54 'mx, 5 arm 'ran air 50 i-mrs i-se i-re; 51't'nr 50 i-ncr sac i/ silade; (8 i-il 'r.eisr: 1,11(111/- 
'mad, 5,000/- i-md 311.taT 10,000/-  cad iar ixadladr .,iai rime- 54 'iCr rrarnsrr wad fdrrllli-r siwr; mr 1prixlsr 54)81-i .r0a'h'i 
,-iiroi14e-i-ui ad trims 0 11/roe- rfad-eri ad istnr ad I/in/I all stlxl/Srsmn clx On s/a; cciii sri)) 'rixildor /i'r; crer coin ladsi; 51151 51116k I 

 iar treixie, s/es 'Cr SIT till/ti ad 54tr  xis154 star 'mil8ti-s xrrflxfadr wtimif0,riui 1/) arrair f'rir;r ) I scinlar iiadr.irt x(iOr 8; 
lOis 3119'xim-crm ad 'rl1.r 500/- i-se iat 18et'1f54 si-a, ste-ri e-xxi /5511 Il 

The appeal to the Appellate Tribunal shall be filed in quadruplicale in foim EA-3 / as piesciberl riridrsr Rule 6 ol iierrltal 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should h uccompariierl by a fee of rr5 
1.000/- Rs.50001-, Rs.10,0001- where amount of duly denuarid/interesl/penallv/ielunrl is npto 5 [cc,, 5 Lac to 50 Lac aril 
above 50 Lac respectively in the form of crossed bank draft iii favour of /i-sit Rr'rlislrar of lainncli of any noinirilert pie-lie 
sector banti of the place where the bench of any nominated pr.rNic seclor tn;rrrk if (liii place wlirrrrr lie henri ot tIre Tribunal 
is situated. Application made for grant of stay shall be accompniriect by a fee ot Ps 500/- 

jirlte-ft'zi mameTillorrur ad STaTS stOw, I/t,-a sr14f4xxax, 1994 1/r mimi 86)1) 4 31si"rrl darns' f6rrrxr'rr4l. 1991, 9; 151'rjr /111) 4; rifr1 
fadnatilyr dir ST-S It ci- 'nI/Is/I aS 4/i sir xis/na/k ',vnr 3119; cmi (Oil 3eOTl 9; 1/Irs .1101ST rhO arab 4, arm')3) eriad cnn aS xiarxxl ri/i 

(SSTA ad cam cr10 erner/Thyr 54/I sn154) 3d snIt ad 'nix ad ama rim cr09; a'mr :v 310e'sl 4131171 color s/i 71151 3i1i' SPTPTT 'mit 
star/err,  er-ira 5 era err -ixiS 'nit. 5 i-flIt mm  SIr 50 .Ini lIr-ras xe- 3111cr 50 flIer rain ad' 3116ts1; (8 CT) mi-sIr 1.0110/-  xio'l, 5,000/- 
car) sustart 1 0,1100/- smIr 'tsr 8/teriffir .,ier tram 4/i cf/I irermi aOl f3)naluia-r cia-sn '1st sr'nyitcr, TroilfirT iir.ltrktsr wtsarif8tr-rsiri 'ft 5111311 8; 
rxxmex i-10i--iie- ad i-nix ad 14511 n/I xxi2fO.xer ifs ad s/a risers stilt fmlri/a1s8T /On kllial 11511Cr fiiexrr 511511 511)65 I 'mIls/la siren 'tri 3i-l/ili-t. 

94 'Ci 3m term 4 FlaT srif54 .1/i xnurf8tyr rr-fl54ar ,-enc163enxu'r 'ft sinai ladler (8 I STISTIT 3rr/ITr f/nt 3841') s/n f/ri. 3115t5351-rsr 'is 11151 
500/- ama 'tsr f8trtrff/r elmer starr emil /'trit ( 

The appeal under sub seclion (1) of Section 86 of the Finance Act, 1r394 to the Appsnllnie Tnihairival Shall lao filert in 

quadruplicate in Form S.T.5 as prescribed tinder Rule 9)1) of the Service Tax Rules, 1994, rriiit Shall lie ar:corrrpnned In- a 
copy of tine order appealed against (one of wInch shalt be certified copy) and slroulrt be acn:onrrpannnrt by a fries cr1 Ps, 
1000/- where the amount of service fax & interest derriandecl 8 penally leviect ot Ps 5 Lalnlrs on tess. 11s 5001)/- where die 
amount of service tax 8 irrterest demanded 8 penally levied is mcii e lIars live tnirhs bin not e;nceerlir'nki 'lx. Fitly Laklr. 

Ps. 10,000/- where the amount of service tax & irileresl demanideit 8 peiialiy levied is mom e iliac fitly Lalnirs I uiiees. in the 
form of crossed bank draft in favour of the Assistant Registrar of tire bench of noniiniatecl Public Seclrir Bank ot tire place 

where the bench of Tribunal is sifualed. I Application made for gre-ri ot stay slrall be accompanied by a tee of Rs.500/-. 



(C)  

Ii) 

(vi) 

(D)  

(i) 18yyr 3rIt(2stui, 1994 sF1 mm 86 Fr 3r-srRT3F (2) oe (2A) sF 3rypryr yrn sF1 nxh 3isFr51, 1sFrrSrT )SrxrzrrtF1l, 1994, 8s f8rsrzt 9(2) o 
0(2A) 8x yiyd F1ttF1nr mis S.T.-7 sF sF1 511 tsF* onr 3H TD 31i05-1-f. nTvsFn is-nrC srmtn limiT 3ThTESr (35F151), 8ws-i)lsr 'sic I 

oetsi rtil'yr 3rrr sF1 visFixti es-is1 vi (jeP if rmI riF1r is-tiGi  y'F1r srr)'m) .siFy 3115tifyi ssrrvt apinsi ,mit"Fd 3f5t51T 3nxrmyr, sFwsFxr 

is-'siC smm/ suims, 3nF1s8m -seeimsvi 3ffti6vr sF is F1sr 8br aid irrtist   Ift miTT sF mstxr 554SF yx)h I / 

The appeal under sub section (2) and (2A( of the section 86 the Finance Act 1994. shall be tiled in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A( of the Service Tax Rules, 1994 and shall be accompanied by a copy of ordei of Coiriniissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by tie Commissioner authorizing tire Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ti) sF1xTr Its-a, sFSFlir i-'siC iis-m 0Sr 11itsi 3141yissr ttilmir (iff .-( q)f  3fF1T1'l is JtTJTti y1 &rSF(nr -nt sryii 311rlfdlslli 1944 -4i 

irtiff 35srs is 3rnSFs-r 4/f l/fyislzr 3r)isSFzrjr, 1994 4/i errar 83 -4/ 3h-its-i 4uiSrT SF sf1 rite 'Fr SFc F. 8J iTt/fIr is iti/i 3141iFir 

p il/i mimi is 1/1s-i eec is-sic, rrsw//tur 'ST a Isi F ID rrisrsrir (10%) sirs liSzt mit siistzsi )Si F/i Tr irs/SIT srsi 4/met 514/raT 

trait/ia , sp ITTITtISI (4/su etc. stir/f f/fr rr miii 4/ itrytisyr .ass 1/li  xis-li 3rtr&Ter 4/iT itf/i 1/IT I55r6 eve 4/ sTir/mi IT 4/I 
4/s/fin i-'iic iTS 50i55T yti 3TSr4/yf 'a/si f/mi stu ,rsrrrr 4/ l6iimr irrf/ter / 

(i) St114/is35r4Tr55554 

(ii) /ia/tc nuir s/ i/f ui siern it//r 

(iii) /ia/ic arms FSFsmtr11 /i 14/IOT ii /r 3rd/a 4/sr  xiii 

- rr/f xr 1/fr ar mm 4/ castuer )/t s-s-)ln (ii 2) 31/iTt/ste 2014 % 3ttifll 4/ iT/f f/ITT/i 3T'/iisinr itrum/r 4/ siam )/%tt.rc1hw 

TttSf 31SF cs-S 31/is-i 4/i STITI Ti/I 614/l/ 

For an appeal to be filed before Ihe CESTAT, under Section 35F of this Cenlral Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Ad, 1994, an appeal against Iris rirdei shall tie before thu Tribunal 

on payment of t0% of the duty demanded where duly or duly and penalty are in rlispcnlu, 01 penally, whete penalty alone is in 

dispute, provided the amount of pre-ctepoxit payable would be subject to a ceilsig of Rs. tO Crorex. 

fInder Central Excise and Service Tax, "Duty Demanded shall iindtLide 

(i) amount determined under Section 11 U; 

(ii) amount of erroneous Cen'iat Credit taken, 

(iii) amount pa',able uncles Rule 6 ci the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay applicatioii and appeals pending before 

any appellate aufhorify prior to the commencement of the Finance (No.2) Ad, 2014. 

mill itrinirt SF q51f55n  311uc,o1 

Revision application to Government of India: 

'FIS 315/fir 4/i mef/IlisT nit/at if/firt s-nec/n 4/, SF/flit s-vic metrr itiff//iGrur, 1994 4/i cur 35EE 4/ rums pts-in 4/ 3/t/ 51 mm 

yrf/ix, lux -j euetx, tili/lt1TiJT 314/tmr 4mm/f, If/mis sits-tnt, Ices-u f8strsi, nt/nil es/in, at/ni 4/Icr limit, Trims ITf/i, 51/fl/imili-11000I, 451 
(/arr eiar euf/vi I 

A revision application lies to tire Under Secretary, to tire Government of India, Revision Applicationr Utnit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevari Deer) Building, Parliament Stied, t'tew Dellri-1 10001, under Section 35EE of the 

CEA 1944 in respect of tire following case, governed by fiist proviso to sub-section (1) of Seclion-35B ibid: 

si//i mist 4/ F/sIT aaesta 4/ eie/ 4/, ar4/  ansia f/fruIT eis-r sir/f F//ti 'Sissasi i/f mm sr 4/ misted is 4/tie xii" 1/nSF mm 55ixwiis SIT 

I/ST l/tsnff naT II311T ST/ 4/ 1/4/ni STSTS zt/ 'misted 4/ 4/iisr 511 1451/1 11515 15 4/ Tn liStist ii s-iis-r I5 'sm-55TUT li S/u. F/I/h ilinrlinis zrr 
F/s-Ti 115t5 srir 4/ s-srir 4/ yraeid ii eu/i 4/I/ 
In case of any loss of goods, where the loss occurs in transit irom a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of tIre goods in a warefiouse ci in storage whether in a faclory or ni a 
warehouse 

/5 St/hIT (/fri/T sec, ITT S/Sr 4/I t/m4/s-r siar 4/i siet, is trISITI/iJT /1 IfiT4TT "v'-i sits-i iTT 11/1 SF 4/ST is-sic, sit s-a 4/ irsti /f/tti( /5 
141355/ IT, Sf1 NRIT /5 1/In/il xi's aT S/sr SF 1//iris 'Fr sr/it Ft / 

In case of rebate of duty of excise on goods exported to an)n country or terrilory ouixicte India of on excisable material used in 

lire na nufactu re of tire goods which are exporteni to any country oi tern toiy oulside I nrtia. 

'i/i iieiiti its-aT 'ST lldtdid F/iT ltnirr StaTS 45 St17T,  /isis-i arm sisni 4/i miss 5/isis/n fiarr rxu /1 / 

hr case of goods exported ouiside india export to t'tepal or Btrutari. without payeleril of duty. 

isl/ttnrcr is-ito is is-Slid 11,4' 4/ iirii /5 f/ic SF sit/it 'F/u mffiltrrm nr( rsi/5 ltrfiimii cmirhiSF 4/ aa ararir SF si/f 4/ 34/i '/f/i 

3ltriin SF 31T/55Tl (311/lIT) /r rriuT 1/mr 31ff/F/Tm (Sr. 2), 1998 4/n cmi 109 /5 csru e/ 4/i i/ y/i/a issuer iisinnrrf/iff.i 'iT 5ff etO ir 
'n5/a 1/Inn tTT 4// 

Credit of any dilly allowed to be uiitized lowards payment ci excise duly inn final products uinctei the provisions of this Act or 

the Rules made there under such order is passed by tire Commissnonei (Appeals) on or after, tire date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

is/is-s-i 3ti8c,e SF 4/ nis/mi 'iii s-limit EA-8 4/, air 4/u SF-/tin is-itmi inset. (3111t,i) I/isis-tie s-fl. 2001, fii 1/iznsi 9 /5 3Tt'5/ryr 1/f/il/s-c F, 
tT 311&lr is 4/F/ui 4/ 3 lii /n 31st/a SF ire/i st//c I mq/irsst ms/stir 4/ yryr  as-i 3w/fin sr 311/Sr 35/fir SF 4/ 'i//in s-is-ala 4/i 511/il 

s-ti//el SITTT /'t /154/lit is-itO its-aT 311Ff/isiS, 1944 SF rirur 35-EE /r yiyiit iF/itt/yr ss-"a SF 3rnrarn1i is mis-si is s/ti s-ru TR-6 SF cit 
is-isa 4/i ins/I vultirt / 

The above application shall be marIe in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months froiri ihe date on which Ifie order soughl 10 be appealed againsl is communicated and shah be 

accompanied by Iwo copies each of the 010 ansI Order-in-Appeal. II slrould also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescniberi under Section 35-Eu of CE/I., 1944. under Major Head of Account. 

rues/meT 31t50s-1 is s-sits 1/mr1/l'4/yr I/st'rl'utu iis-a SF 3lstusrsl/ 4/f stint/I s-ti/Sc I 

sir 1/s-is,i unirsr cmii n'rrrsr s-s4 sri ss-rs/ me sir irrcxt 200/- 454 Nstatin F/sri tic' 4/ti si//f  s-ryrst vs-se trill eisa  4/ siisr 4/f iii 
mi/i 1000 -/ iir Sitmm F/xit etc I 

Tire revision app4calion shall be acconrpanned by a lee of lix. 200/- where tIre amount involved in Rupees One Lac or less 

ann ITs. 1000/- where the amount involved is more than Rupees One Lac. 

st//i nr 3114/in 4/ sin/f iris-mr s-ti/sir sin s-isis/it 4/ li/f Sis-'ls-b es-i 354/Ti is f/v smnnin ii lisTairi, simuI/i'yr 4/si 4/ 14.-a 'miii sl/f4t /1ST rrit-zr is 
S//f yv 4/i 4/n f/sari s-rn//f arrnt 'is urst5/ is I/ic xtsnrl/tnst/ is/liT/si  Sine//aSs-i sin/f rims SF/ret Dl 4/4//ST s-uitmirr in'm me 31FF/sr F/sri starr F I / 
In c/se, if the order covers various nunabers of order- in Orictinal,  fee foi cacti 0.1 0. xlnoutrt be pain in lire aforesaid nianner, 

not withstanding the fact that the one appeal to the Appellani Tribunal or Ihe one applicalionr to tire Ceniral Govt. As tire case 

rnlay be, is filled to avoid scriptoria work if excising Ps. 1 IsIch fee cf Re. 100/- tot eacir. 

stsir/is//ttst -nmnis-isi 1154ff 31/s/IF/TSr, 1975, 4/ 31s-ixir)n-1 is 3i5rs-rir siC 314/li sirs smirir 3n4/sn ill/f  cr1/fT s-sr f/ni/ft/sr 6.50 ss-rst 'Si 

'-5-ti-its-nit 5s-  1/14/c s-saint f/SIT vti/5iri / 

One copy of application or 0.1.0. as tine case may be, and lire order ol lie nid)udicanncj authority slralt bean a court lee stamp 
of Rs. 6.50 as prescribed under Schedule-i in terms of hire Court Fee Act, 1975, as ,iiiienrted 

411141 IIs-'-h, 4/s/u is-sic 11,55 1755  1/511551 314/TI/lit u'zsiritiliTsnnTsl )an/ 1/Stir) 1/iursiiins-(t, 982 4/ elnirys isis ntrrixr SF/finer ste/S 54/ 

mis ui/i f/ira/f 4/13/Sr SIr ExIST 3114511SF F/sri Cud 4/ / 
Attentions is also invited to the rules covening tirese and other related maitens contained ins lire Customs, Enncise and Service 

Aptiellate Tnitrinal (Procedure) Rules, 1982. 

37555 314/51/fiT irilifintt nt/f 311/tSr nsf/icr siTSF '4/ s-n/ft/lIT snns-rnru, )/s-s-fs i/s etcimetyras crrsnr.tr41r is firs, ass-I/emil 1/1TnITSIrST  

wvvm.cbec.gov.in  SF 4/tnt Tririt 4/ I / 
For the elaborate, detailed and latest provisions relating 10 filing oi appeal to tine IrigIrer appellate authority, lhe appellant may 

refer to tire Departmental mebsite wm'e.cbec.gov.in 
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:: ORDER IN APPEAL::  

M/s. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar 

(hereinafter referred to as "Appellant") filed appeal against Order-In-Original No. 

10/Excise/Demand/2017-18 dated 28.04.2017 (hereinafter referred to as 'the 

impugned order') passed by the Assistant Commissioner, Central E)cise, City 

Division, Bhavnagar (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that audit of the records of the Appellant 

revealed that they had availed Service Tax credit in respect of various services, 

which were allegedly not admissible as per the definition of input service 

provided under Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter referred to 

as 'the Rules'.) on the alleged ground that the services had been used for 

making structures for support of capital goods and hence, are specifically 

excluded from the purview of availment of Cenvat credit. 

2.2 Show Cause Notice No. V/15-41/Demand-MSPL-IV/2015-16 dated 

26.02.2016 issued to the Appellant was adjudicated ,ide the impugned order, 

which confirmed demand of Cenvat credit of Rs. 4,43,992/- under Rule 14 of the 

Rules read with Section 11(A) of the Central Excise Act, 1944 (hereinafter 

referred to as "the Act "), ordered recovery of interest under Rule 14 of the Rules 

read with Section 11AA of the Act and imposed penalty ol Rs. 4,43,992/- under 

Rule 15 of the Rules read with Section 11AC of the Act. 

3. Being aggrieved with the impugned order, Appellant preferred the present 

appeal, inter a/ia, contending as under: 

3.1 The lower adjudicating authority has wrongly observed that Cenvat credit 

is not available as fabrication was carried out on the material supplied by the 

Appellant; that the service provider had provided labour, who had carried out 

fabrication of plant as per design required by the Appellant and such work fell 

within the purview of definition of input service as provided under the Rule 2(l) of 

the Rules, that the service provider had neither carried out any civil construction 

work nor did laying of foundation or making of structures for support of capital 

goods, and therefore, exclusion part of the definition was not applicable; That the 

relevant Audit Report No. Audit-lll/RJT/IV/C1506/2014-15 dated 27.04.2015 had 

not covered the issue of Cenvat credit of Service Tax paid on the activity of 

fabrication carried out on the material supplied by the Appellant and is silent 

about the fabrication of capital goods carried out by the service providers; that in 

view of these facts, the demand is not sustainable and interest ordered and 

penalty imposed in the impugned order are required to be set aside. 
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3.2 It was also contended that the charges of suppression of facts are not 

tenable inasmuch as Cenvat credit taken by them was duly reported in 

corresponding monthly ER-i returns; that the judgments of Hon'hle Supreme 

Court in the cases of Dharmendra Textile Processor reported as 2008 (231) ELT 

3 (SC) and Rajasthan Spinning and VVeaving Mills reported as 2009 (ELT)3 (SC) 

relied upon by the lower adjudicating authority are not applicable. 

4. Personal hearing in the matter was attended to by Shri R. R. Dave, 

Consultant wherein he reiterated the grounds of appeal and submitted detailed 

facts of the case; also submitted that Cenvat credit needs to be allowed as the 

services have been used for fabrication of capital goods and parts thereof within 

the factory premises; that these parts/capital goods have direct nexus to the 

manufacture of the final products; that the services provided by U.T. Associates 

etc. are towards erecting and commissioning of the capital goods and parts 

thereof 

4.1 Appellant also submitted written PH submission stating that M/s. U.T. 

Associates provided services as per Order No. MSPL/PROJ-009/2012-13 

pertaining to the fabrication and Erection of MS Tank and pipeline at Melter 

House and ED. Plant etc., which did not require any Civil Construction Work and 

therefore, Cenvat Credit is admissible on such services; that M/s. MarLiti Nandan 

Fabrication had provided services of fabrication and erection of Hot Air Duct, 

S.S. Duct and no civil work was done, hence Cenvat credit is admissible; that 

M/s. Sharma Associates provided services in relation to fabrication and Erection 

of SS 316 Pipeline and MS Pipeline, and hence, Cenvat Credit is admissible; 

that M/s. Rana Engg. and Fabrication provided services in relation to fabrication 

and erection of MS Chamber, Platform and Rolling, hence Cenvat credit is 

admissible; that M/s. Jagdish H. Gohel provided services in relation to supply of 

labour for FD Plant and Packing plant and no civil work was carried out, hence 

Cenvat credit is admissible; that they relied upon the following case-laws :- 

(i) Jai Shakthi Engg. & Constructions 2012(27)STR364(T-Ahrnd.); 

(ii) Kunal Fabricators & Engg Works 20 14(36) STR 549 (T-Del); 

(iii) .Kitec Industries (India) Ltd. 2015 (38) STR 223 (T-Ahmd) & 

(iv) T.M.L. Industries Ltd. 2017 (48) STR 485 (T-Ahmd). 
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F i n din - 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal, written and oral sLibmissions made by the Appellant. I find 

that the Appellant has filed this Appeal delaying it by one day along with 

Application for condonation of delay on the ground that the delay has occurred 

in delivery of appeal papers from consultant by the courier. I condone delay of 1 

day in filing appeal under Section 35 of the Act and would proceed to decide the 

appeal on merits. 

5.1 The issue to he decided in the instant appeal is as to whether the 

impugned order denying Cenvat credit of Service Tax of Rs. 4,43,992/- paid on 

the various services on the ground of non-compliance of Rule 2(l) of the Rules is 

correct or not. 

6. The Appellant has submitted that availment of Cenvat credit of Service tax 

paid on various input services has been wrongly disallowed to them, even when 

Work orders /Purchase orders and relevant invoices indicate that they have not 

carried out any civil construction or any work in laying of foundation or making of 

structures for support of capital goods. Therefore, there is need to examine 

admissibility of Cenvat credit availed on the basis of work orders and/or invoices 

issued by each service provider. Let's examine work orders and description 

given in the relevant invoices / Bills etc. to come to the conclusion in each case. 

6.1 Illustrative scanned copy of invoice in respect of M/s. U. T. Asociates 

indicates description of the service as shown below 
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6.1.1 The description of services shown in Bill No. UTA/MSPL/16/15-16 dated 

13.06.2015 clearly state fabrication and erection of Pipeline, Tank, Equipment 

etc., which do not fall under exclusion clauses and hence, Cenvat credit of Rs. 

2,90,482/- on Service Tax paid for the services provided by M/s. U. T. 

Associates is required to be held as admissible to the Appellant. 

Page 6 of 12 



for. I I.11)\l. /2 _ 

•i:- .jurdtcti01 

Plot N. I &6 .. U 
Niv Ayodhy agr K1vIbki, 

E3hvgr 
74167 

L') 0 ..' A'-- 

PONO 

A.....(_. 

1c-'L-'- 

:Af h 

.jXA pvT L1O 
t3t 1< i 

Appeal No: V2/355/BVR/2017 

7 

6.2 Scanned copy of Bill of MIs. Maruti Nandan Fabrication, Bhavnagar 

indicates description of the services provided by them as below :- 

6.2.1 Bill No. 24 dated 28.04.2016 submitted by the Appellant indicates 

description of. services provided as labour charges for fabrication and erection at 

Boiler area, MS Railing work, etc. I, there'iore, hold that Cenvat credit of Rs. 

32,628/- in respect of the services provided by M/s. Maruti Nandan Fabrication is 

hit by mischief of exclusion clause of Rule 2(l) of the Rules. 
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6.3 Scanned copy of Bill of M/s. Sharma Associates, Distt. Bulandshahr, U.P. 

indicates description of the service provided as below :- 
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6.3.1 The above scanned copy of Bill No. 11 dated 28.06.2015 clearly 

indicates that the services had been used for fabrication and erection of Pipeline 

for a project and hence, Cenvat credit of Rs. 86,081/- is available to the Appellant 

as per Rule 2(l) of the Rules. 
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6.4 The scanned copy of Bill of MIs. Rana Engineering and Fabrication 

indicates description of services provided as below :- 
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6.4.1 Bill No. 140 dated 12.04.2015 submitted by Appellant indicates scope of 

Work as Fabrication and Erection of Platform, Railing, etc. The description 

provided in the invoice indicates that Cenvat credit of Rs. 7,158/- is hit by the 

mischief of exclusion clause of Rule 2(l) of the Rules. 
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6.5 Scanned copy of Bill of M/s. Jagdish H. Gohel indicates description 

of services provided as below :- 

6.5.1 The description of services in the bill, indicates Manpower supply 

for fabrication and erection of Platform, Railing Work etc., and hence, 

Cenvat credit of Rs. 27,643/- on bills of M/s. Jagdish H Gohel is hit by 

mischief of the exclusion clause of Rule 2(l) of the Rules. 
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7. In view of above facts, I allow Cenvat credit of Rs. 3,76,563/- of Service 

Thx paid on the services provided by MIs. U.T. Associates (Rs. 2,90,482/-) and 

MIs. Sharma Associates (Rs.86,081/-). Hence, I set aside the demand and 

interest thereupon confirmed by the impugned order. 

8. However, I deny Cenvat credit of Rs. 67,429/- taken on the invoices/bills 

of M/s. Maruti Nandan Fabrication (Rs.32,6281-), M/s. Rana Engineering and 

Fabrication (Rs. 7,158/-) and M/s. Jagdish H. Gohel (Rs. 27,643/-) and hold that 

Cenvat credit of Rs. 67,429/- has been correctly denied by the lower 

adjudicating authority. Thus, I direct the Appellant to pay Rs. 67,429/- along with 

interest as per Rule 14 of the Rules read with Section 11AA of the Act. 

9. Since Cenvat credit of Rs. 67,429/- has been taken incorrectly, there is a 

case for imposition of penalty as per Rule 15('l) of the Rules read with Section 

1 1AC(1)(a) of the Act, though there is flO case for imposition of penalty equal to 

Cenvat credit denied under Section 11AC(1)(c) of the Act, as there is no 

suppression of facts etc. transactions having been shown in their returns. 

Accordingly, I impose penalty of Rs. 6,743/- on the appellant in this regard. 

9.1 ffc.icbc(1 TT c'oi dI 3TF chf 1t1d(I 3YOFT fii 'ildl 

9.1 The appeal filed by the appellant is disposed off in above terms. 

1\t, 

. 

fl:fRT (ifrr) By R.P.A.D.  

To, 

M/s. Madhu Silica Pvt. Ltd., 
DLI-IV, 

Plot No. 147, 
Vartej, 

Bhavnagar — 364 060.  

fff)) 

3r r (3Pft&Fr) 

TfT  cfl 

DU-IV,4ui. ?r. 147, 

r, -lFcfrtdl' - 3? oE,o 

Copy for information and necessary action to : 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

B havnaga r 

3. The Additional Commissioner, GST & Central Excise Division, Bhavnagar. 

4. The Assistant Commissioner, GST & Central Excise, City Division, 

B havnaga r. 

.( Guard File. 
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