
iATION 
4AX 

MARKET 

::3lNe4-c-1 (3111t) r bIll,4io-çk.i T 1 lc1l c4i3ft ci.il 

0/0 THE COMMISSIONER (APEALS), CENTRAL GST & EXCISE, 

Ic-1l.l c1c1, L'H l IT / 
zd 

Floor, GST Bhavan, 

 EIt 1 / Race Course Ring Road, 

(Iilcb'k / Rajkot — 360 001  

Tele Fax No. 0281— 2477952/2441142 Email: cexappealsrajkot@gmail.com  

-c Q t. u  :- 

3T /r etI 3Ttr at / 

Appeal / File No. 0.1.0 No.
Date 

V2/377/BVR/2017 R/09/2017 26/05/2017 

3Tt 3T[f tl&lI (Order-In-Appeal No.): 

BHV-EXCUS-000-APP-096-20 18-19 

311T
14.05.2018

51TF c) dI'N / 

Date of Order: Date of issue: 

iJ1R 'idt, 31Nci-c-I (3rcr), tici1cfk. c,cIIl iftr / 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot- 

18.05.2018 

3nT 3IaFr/ eo*Ct 3tr5 y/ 34Ii#-d/ i$lt9' 3tmw, atl'at ic-itO tRR/ OI'b(, t,i4lc / ,tij1idi( I ittflUrarl OORI i4ld 'til 

-i 3iTtr at tlt5t:  I 

Arising Out of above mentioned 010 issued by Additional/JointlDeputy/Assistarit Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar / Gandhidham 

tJ 1chci & kiic') h[ ollH Q' c1i /Name&Address of the Appellants & Re,spondent :- 

1. M/s Reliance Defence and Engg. Ltd.(earlier know as Pipavav Defence and Offshore 

Engineering Co. Ltd.(SEZ)), Pipavav Port Post Ucchaiya, Via : Rajula Dist : Amreli-
365560, 

9r 3ntr(3tttrar) at wit9tyr w'l/, 55T)*F o1(Iç1 rU at i9-'t9-d ol1f1rtr / ttls,ut *i pTartT 3r'ater cio eii II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

tlti ttF9 ,*sftzr ic4i0 tr9i t2 at5tT41T 3P4tl9taT -oiiE1#at at 'slat 3mft?r, at0a i,-w trr 3rX19RmT 1944 t lRr 35B at 
3t 1t,-i 311t111994 tRT 86at3 I -$(d at iyft- Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) o41w.tut ceIi at ra9syr  trs9 ui tltnr atl'aa ,i,-910.1 tl tI ataieT 3reft5t15r .-tiiiletat atr t8'*er tfl,  att-c Ye' at 
2,'3tTt. at. tg, iat, /t att i.'fl vn1v 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ,t'4'l*ci l), -ie 1(a) at e,iio tv 3lttl' at 3rt9TeT tr rtft 3tflat l'lr t1c-, jatsa ic"iIO oat atemT 3mft1at0r miTaatIt:twor 
(fatz) atr 'T195mr atat 4lfr ,  Ievr .taaM eoieic oolc atr ati ii sn1v f 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3JtMtzr .-tioi(lui mrsr 35tft1r q-t.1 at l'o atal'a i-at (3pfl'r) l.iii11, 2001, at floi 6 at 3f19'*T ¶ttñ1yr I'v 
t& EA-3 at Sat (i ,,ti.O STtV I 9,iJt at at .,191 3c4i0 tl9 att T1  atI 

 fr3t1rcatrmrtr:1,000I- 
 5,000/- v'4) 3TTST 10,000/-  mr ¶tu)ftr err t1c-  ati ',il' *.i sati 'l9r/lftyr tn°e tr Tara1, 1le1 3rttat'zr 

att ttiai at it  Ot-ci  at atir at 1fl tft t/1d9 tt at 1"v e,ott titI 5iI'd 9- 5Ttfe cot-il 1or ti11 vtiIv I 
919-c r atr atr 3I Olteti at .ir v1TIo ti ra18Jr 3tt)ttatzr -oit11.iat att Olteti 1txTlT I RpnT 31att1 (T 3Itt) at 

)7i.' 3iT&srtr at 1T2T 500/- 'tlJ ti ¶9ttiftyr OTi .,u-u tr ytarr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Os. 

1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interesllpenaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31t)tt4'tzf ici)o.&ui at mr 3r)w, l't,-,i 3t tfypisr, 1994 atr orr 86(1) at 3tyrayT ois& I tioifl, 1994, at ¶t  9(1) at  

S.T.-5at at mftoat31sy  3tlattt 3m(tFrat1tfl 9,3Hatt'I Tsrat.e ,td,1 k 

at tI'9 ' trvrrf8lr i'kl 9t'rIv) 31tt 9.1  at at rar o'c ',tIl at prrsa, ii oi  atr ir ,oi't altr Ti slat toiioi aran 
4I,' 5 us siT oe str, 5 ti-io  sri 50 c'tis iv yrs 3151e1 50 ii   at ltltrilt rat crrrf: 1,000/-  5,000/- 

 3iT0T 10,000/- 4) mr f1x*fr .,t.ei irric ati ii.i nci I9ts.Mtyr rt-# r rrviynvr, O1a 3ttl'rrtlsT oarsllatlsrltur ati tRT5T at 

itco' 0t'i-ct at 5Tt5T at ItfiatI 5ft i1i,ie t at at*, 00ii ,,itl ),wiI , 9'' 919at Ocil(t l0t ,it,11 5IT1%V I ifil,i 9i9-0 am trat'artsr, 

att 3ir rrrsi at 1.ii vrrfiv ti e(o 3iTf1y115r .-ciei))stuj att sirmi ¶sryr I  trirarar 3rirr (t 31th) at f4v 35-q t 

500/- otc' silt f91t/rttpr ti,-'i ,ta'tr 'o,.ii '1"ir lI 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 

amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lskhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(B)  



(C) 

(i) 

(v)  

(vi)  

(D) 

(i) f-  3ifflflnrzr, 1994 f nym 86 1 3q-qTU3 (2) 1ry  (2A) n 3yryr c,,) t a8 3Ttfttr, )nie 11iaaie)1, 1994, * )na 9(2) 

9(2A) cifci 1I'tITh'r WT S.T.-7 ttt Ift iT 3Pt FP-r 3tTZT, l5 clC nlc'4, 3T55T 3tT5T (3Trftnr), 5IT 5cic nrFai 

noal t1r1fyr  3jr *r t1t eaa (al t1  nrziilfl%r eft atnlv) 3t'tt 3tTnrar cuRl aaiue 3tPTT 3TrT iC-ç-, tsT 

 Pra/ e1T, r 3nftrflxT -iiuilwui er 3nr855r c( w  ei 1r oic  3iir r crIlr sff nrrsr sf  e'41 y41 I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) lthi P1'#,, OliT i -'ic nka ny ewa 3{tftsftzr viF -auj (sf) r 'i1i 3Tfrat   sf *rvRr 'an ni'a 3n1t1zrzr 1944 sft 

vinyl 35n 35yrsfyr, t ¶IC -fla 3T1, 1994 sf nIRT 83 8v 3niyr 1u ai r zt , 'r 3tT1r n vd  3ttftaltzr 

 sf 3T(IR e  tRTi ic''a PtititT/Ol itT JII l 10 l.t)RT (10%), if 51151 t51  itil'151t )OI)?,, ', 511 t51'l51T, T3t TitR 

5,-ale, 11a51 nI51 1aj'a 1 3j95) "51TT f,a sly nrita' sf (-a nnf8nr 

(i)  

(ii) sf5T811itsf4'5r'lcf11ftT 

(iii) sfit     1 ¶?aa 6 1 3TypiR zr 14a 

.rnty 34 n11 3tLftir it/I  41 f'ldll/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pm-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

511151 sft aa1YflvUr 31r11sr: 

Revision application to Government of tndia: 

34sr 'rssfoT iti1a -aI znzryft sf, 4 -a'a 511511 3fjfl)fR1ir, 1994 sft vfl'IT 35EE risrzr '-  1 3t1r5t11 351 

tti, 1TtRf  q51flitrni 311 4*  asiaa, ia-u t851151, vttsft sl1ryr, sftuar (la sras,  ~vac ,o), 414sfr-ii000i, 
.,1l1l itiIiii / 

A revision application ties to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 5EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:, 

n aia, ', ayt iaia (4R41 aia t ¶Sfl aasl1 arsit ars   /Ic tftrar sir Ofl 3f1 itiei zn 

 n 55511 urs sf useR s 1111W /Is SiT Os8 ssei rs sf sii sgur * u,a /Is a'a-at's )uzn, aaaiI zg 

OS/I 51511 5151 sf ala awaja 51151sf sf11 

n case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

511151 1  5155 Sl"5 5ff ¶/I11ttls 551 1 ,Hlo1 /Ii O1JlUl sf 4rr-1 alcs 1151 51t 4 4I51 i,-aie, llo-'*' /I1 LSe, (IUc) /Is 

O'afl u Tn1yslrsfna/Il I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisabte material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

at?, 3,-ale, Si,'-a sir 51111151 flt't,' OaI liteR /Is 5155, )aii ir sTilar it/I ala (/Irzt'iir 1i'sii STIlT l / 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

3,-Sle, 3,-41e,a 511511 /Ii 551111151 Sir 3111lST 1151 51/I1 OO-a 111511115/I itfiri SlieR I 4 (1' 31151 /Isf 

31 311W (314151) /Iinyum 0,-a 3t1?1iSnST (Tr 2), 1998 41i 11111 109 cuRl (sf1151 sft S  514151 355151 515115100 '151 1T 551 

itisfyr Ov uiv i/ 

Credit of any duty allowed to be utilized towards payment of excise duty on finat products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

'-' 41r 14 cil/Irsti ass assal EA-8 sf, 7/I 41n sfir/Itzn 3,-ale,51 TIeR (31411r) Oaajue/I, 2001, /I1 1ua 9 /Is 31ir4ir 0Ot?c 

'sr3r/I1s'asuI /I13 aiy /I3l51sflolkTtitul?,Vi ira 3fl5151/I151u51ST553141lr1134151311441114jSff51c5j41Tafrft 

Si1vl eRr /It  sfs14lii iaie, Tlc-s 310lsfnnsl, 1944 41r 11111 35-EE /In 511151 515511 sfr 35115r5ft /Is 51511 c/It tlT TR-6 41 

 411 .,1l/I SiTtVl / 

The above application shall be made in duplicate in Form No EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chaltan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944 under Major Head of Account. 

9a/ITTUT 31181151 51151 fo-aOIa O14ftIT rtsis *1 3151511/I *1 ,aalt itil4 I 

.4) 5151551 seas 1151 aivl ea SIT 35114 si t lit aa8 200/- 911 STIT51T51 (IlIStI "liv 31(51 sO  Seas 1191 tIlts s'aU sf -sie,I 14 i/I 
5'4?, 1000 -/ 511 5TTlR151 IZasi ai' I 

The revision appcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

SIt?, 1(51 314111 sf 4 irsi 351/IT/I 551 51511811 /I 14 w 311/Isr On 111551 551 51slitlsi, i'18ea 11T sf 18asi alal 511141 si ir-'r /Is 

lB cse, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

111515511'llbl'r ,-SlluIan eRsi 35t51tsf5rvr, 1975, 355111511-I Ui 3551151 ser 311/ITr '14 5'ln15r 3n1k1r *1 vO WI 11(rrl'lftir 6.50 .555) 511 
-SIl5I515 115511 1/IfU51 51T1 /ltIl SITI/IVI / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

51ia1 11591, 4518)51 3,-sic 11591 1111 5)01551 3tTIlsfrzr irS1TI1TISTSROT (5114 (4117) GIa,e/I. 1982 sf 151 311551 51511111151 5115415) stft 

 eal 14SI14 3/It sit i.aia 3091141r Osi aiai /Ii / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

3a 311111114 aiOeiD 9/1 354151 1IT1%15r 'ss  sf 1151141 c51551, OS-/Ia 3411 5111aaa ir151S114 Us On, 3~t51lT51I f11slTsflsr 8tsie 
www.cbec.gov.in  s/I ?,ta I / 

For the elaborate, detailed and latest provisions retating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  



3 Appeal No. V2/377/BVR/2017 

:: ORDER IN APPEAL  :: 

M/s Reliance Defense and Enineering Ltd [earlier known as M/s. Pipavav 

Defense and Offshore Eng. Co. Limited(SEZ)], Pipavav Port, Post — Ucchaiya, 

Via — Rajula Dist:- Amreli, (hereinafter referred to as "the appellant") filed appeal 

against the Order-in-Original No. R/09/2017 dated 26.5.2017 (hereinafter 

referred to as "the impugned order") passed by the Assistant Commissioner, 

Service Tax Division, Bhavnagar (hereinafter referred to as "the lower 

adjudicating authority"). 

2. Brief facts of the case are that the appellant holding Service Tax 

registration No. AABCP1491LSD003 filed refund claim of Rs.2,10,10,595/- under 

Notification No. 12/2013-ST dated 01.07.2013 for the service tax paid to the 

service providers for the specified services used in authorized operations in the 

SEZ for the period from Oct, 2016 to Dec,2016. The lower adjudicating authority 

vide letter dated 05.05.2017 communicated discrepancies found in the refund 

claim in light of Notification 12/2013-ST dated 01.07.2013 (hereinafter referred to 

as "the said notification"). After considering reply and submissions during 

personal hearing, the claim was decided vide the impugned order wherein 

amount of Rs. 28,43,363/- was rejected on various grounds. 

3. Being aggrieved, the appellant preferred the present appeal against the 

impugned order to the extent of rejection of refund of Rs. 28,43,363/-, inter-alia 

on the following grounds:- 

3.1 The impugned order is ex facie erroneous and suffers from legal 

deficiency as well as arithmetical discrepancies; that they had filed refund claim 

of Rs.2,10,10,595/-; that they had agreed for curtailment of refund by 

Rs.1 ,33,096/-; that therefore, they were entitled to get refund of Rs.2,08,77,499/-. 

However, the adjudicating authority sanctioned refund of Rs.1,81,67,232/- and 

rejected refund of Rs. 28,43,363/-; that adjudicating authority erred in rejecting 

refund claim of Rs. 28,43,290/- against actual rejection of Rs. 27,10,267/- and 

figure of the rejection is incorrect. 

3.2. Refund of service tax amount of Rs. 18,75,201 (Query Sr. No.1,2 and 60 

of table) paid towards invoices of hiring of tug falling under supply of tangible 

goods is rejected on the ground that the said service falls under "Ship 

Management Service" which is not covered in the list of approved service for 

SEZ unit. The appellant submitted that the lower adjudicating authority erred in 

holding that 'hiring of tug' falls under "ship management service" as because 

Page 3 of 12 



4 Appeat No. V2/377/BVR/2017 

scope of Work stipulated at Annexure A to Work Order specifies that Tugs were 

taken on hire on monthly basis; the appellant submitted copies of work order No. 

15-16/OS/000798 dated 17.02.2016 and work order No. 15-1610S/000906 dated 

31.03.2016 wherein the contract price has been mentioned as inclusive of 

Service Tax @14% + Swachh Bharat Cess @0.5%; that the terms mentioned in 

the work order prove that tugs were taken on hire on monthly basis and it falls 

under the category of "supply of tangible goods", which was in the list of specified 

service approved by the committee of KASEZ; that plain reading of the definition 

of taxable service under sub-clause (zzzt) of section 65(1 05) of the Act make it 

very clear that above taxable service received by them was in the nature of 

"Supply of tangible goods" and not "Ship Management" service and the same is 

in the specified list approved by the approval committee. 

3.3 Refund amount of Rs.7,88,469/- is rejected on the ground of being time 

barred; that the appellant vide letter dated 15.05.2017 had requested the 

adjudicating authority for condonation of delay as delay was caused due to 

change in software; that adjudicating authority simply reiterated his findings of 

earlier order; that order of rejection of refund claim on the ground of time barred 

is without taking into consideration the relevant provisions of law and in particular 

Notification No. 12/2013-S.T. dated 01.07.2013; that the lower adjudicating 

authority has not even disclosed in the impugned order as to how and under 

which Section of the Central Excise Act, 1944 or the Finance Act, 1994 

appellant's claim was considered as time barred; that it is a SEZ unit and had 

filed refund claim under reference in terms of provisions of Notification No. 

12/2013-S.T. dated 01.07.2013 and in particular Para 111-3(e) of the said 

Notification in respect of amount of service tax paid by appellant on the services 

received and used for authorized operation; that therefore, strict time limit for '. k 

filing refund claim within one year as mandated under Section 11 B of the Central 

Excise Act, 1944 is not applicable in the present case in as much as Para 111-3(e) 

stipulates to file refund claim within one year from the end of the month in which 

actual payment of service tax was made by it and at the same time, it also 

provides that such refund claim may be filed within such extended period as the 

Assistant Commissioner of Central Excise or the Deputy Commissioner of 

Central Excise, as the case may be, shall permit; that similarly, the said clause of 

notification does not require the assessee to give any reason for late filing of the 

claim and it also does not specifically mention that it is discretionary power of the 

Assistant Commissioner or the Deputy Commissioner to permit or to disallow the 

delay condonation; that it only empowers the authority to extend the period for 

filing the claim; that the adjudicating authority was duty bound to permit filing of 

Page 4 of 12 



Appeal No. V2/377/BVR/2017 

refund claim beyond one year as the word "shall" is used before the word 

"permit"; that even if he was not stisfied with the explanation of appellant, he 

ought to have issued SCN in the interest of justice before rejecting the claim 

under reference. Therefore, order was unlawful. The appellant relied upon 

decision in the case of M/s. APK Identification Vs CCE, Noida reported as 

2012(27) STR 20 (Tn-Del). The appellant further relied decision of Commissioner 

(Appeal)'s order in their own case decided vide OIA NO. BVR-EXCUS-000-APP-

52 TO 54-14-15 dated 21.11.2014 wherein decision of APK IDENTIFICATiON 

supra was relied upon; that there is no major difference in the situation and facts 

prevailing in the present case as well as in the above referred case decided by 

Hon'ble Commissioner (Appeals), except for the amount of refund; that however, 

adjudicating authority appeared to have misinterpreted the same on imaginary 

grounds. 

3.3.1 Adjudicating authority failed to appreciate that request for extension of 

time limit can only be made after the time limit has expired and the notification 

also does not envisage that claimant is supposed to apply for such extension in 

advance. Appellant further submits that request for extension of time limit or to 

condone delay can only be made when any claim is filed after expiry of 

permissible period; that in other words, such request cannot be made prior to 

filing of the claim; that if views expressed in the impugned order are considered 

to be true for sake of argument, in that case appellant was required to file 

applications (for extension) in respect of each of the invoice covered under the 

refund application during the period from "October, 2016 to December,2016 

before these invoices crossed expiry date of one year; that the Adjudicating 

authority ought to have taken note of a simple example that in case where an 

appeal is being filed either by an assessee or the department before 

Commissioner (Appeals) or CESTAT after expiry of stipulated time, application 

for condonation of delay is also filed simultaneously with the appeal; that the 

appellate authority in such cases does not insist that such application should be 

filed before expiry of specified time limit despite the fact that statutory provisions 

nowhere talks of post facto extension; that besides, even if allegation that 

request for extension was not made with the refund application but was made at 

a later stage in reply to query, is considered for sake of argument, even in that 

case substantial benefit cannot be denied for such procedural lapse. 

3.3.2. They further argued that Order-In-Appeal dated 21.11.2014 of 

Commissioner (Appeals) is still in force according to which refund claim cannot 

be considered as time barred and shall not be denied for some procedural lapses 
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6 AppeaL No. V2/377/BVR!2017 

on the grounds detailed in the impugned order; that in respect of transactions 

with the certain service providers on regular terms, it makes lump sum payments 

in parts from time to time; that such practice is a common phenomenon followed 

by the trade in general; that payment in such cases is not made invoice wise in 

one installment but it is made in two or more installments; that however, refund 

claim in respect of such transactions is filed only after final payment against a 

particular invoice of service provider is settled; that the Department had raised 

query for such payments vide letter dated 05.05.2017, the lower adjudicating 

authority failed to take note of the provisions of the said Notification, as 

amended, especially clause (d), (e) and (f) of Paragraph 3111. The appellant 

explained as under:- 

(i) As per the provisions of clause (d), the amount indicated in invoice 

including the service tax payable thereon shall have been paid to the 

person liable to pay the service tax thereon; and as per clause (e), the 

refund claim shall be filed within one year from the end of the month in 

which actual payment of service tax was made to the service provider; and 

as per clause (f), the SEZ unit shall submit only one claim of refund under 

this notification for every quarter. 

(ii) In the business, practically it was impossible to fulfill all the three 

procedure and conditions. In the business, lump sum payments are being 

made in installments. Even in case of ongoing or continuous receipt of 

services payments are made without referring specific invoice. So while 

complying one procedure and condition, other may not be fulfilled by the 

claimant. For the very reasons, in clause (e) it is provided that AC/DC as 

the case may be, shall permit to file refund claim beyond one year within 

extended time. 

3.4 Refund of Rs.46,5971- was rejected on the ground that Appellant did not 

submit the ledger (proof of payment) for query at Sr. No. 42.; that Appellant had 

submitted invoice No. 109/14-15 dated 22.05.2015, bill passing(Authorized) 

Voucher and Journal Voucher passing the entry in ledger to prove that from Total 

Payment of Rs.5,72,889/- towards invoice No. 109/14-15 dated 22.05.2015 in 

addition to part payment of earlier invoice; that journal Voucher indicating proof of 

payment against Bill no. 109/22.5.2015 was not considered by the adjudicating 

authority 

4. Personal hearing in the matter was attended to by Shri P.D. Rachchh, 

Advocate, on behalf of the appellant wherein he reiterated the ground of appeals; 

stated that refund of Rs.18,75,201/- was rejected towards supply of tangible 
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goods is covered by Commissioner (Appeals) earlier Order dated 30.01.2018 

whereas Department has considered this service as "Ship Management 

Services" based on invoice of Supplier of Service; that out of refund of 

Rs.7,88,4691- rejected on the ground of Time barred, in fact Rs.2,88,6861- only is 

time barred and balance amount is not time barred as explained in Appeal Memo 

which is also decided in another case by Commissioner (Appeals) Order dated 

20.01 .2018; that refund of Rs.46,5971- of Service tax paid rejected on ground of 

amount not matching with other details and ledger not submitted, which were in 

fact submitted and again submitted as per grounds of Appeal of the Appeal 

Memorandum. 

FINDINGS 

5. I have carefully gone through the facts of the case, the impugned order 

and submissions made by the appellant in grounds of appeal as well as written 

submission & during the course of personal hearing. I find that the issue involved 

is whether adjudicating authority was correct in rejecting different refund amounts 

claimed under Notification no. 12/2013-ST dated 01.07.2013 on the stated 

grounds or not? 

6. The appellant has pointed out that the refund of Rs.28,43,363/- was 

rejected vide the impugned order, however they are now contesting for refund 

amount of Rs. 27,10,267/- only on the grounds detailed in the present appeal and 

they accept rejection of refund of Rs.6,526/- in respect of invoice issued by 

Ericson & Richard, Goa and had already curtailed Rs.1,17,423/- of refund at 

adjudication level. 

7. The appellant contended that refund of Rs.18,75,201/- in respect of 

service tax paid on services of hiring of tug is rejected on the ground that the 

same falls under "Ship Management Service" which is not in the list of approved 

service for SEZ unit. The appellant also submitted that hiring of tug cannot be 

classified as Ship Management Service as tugs were taken on hire on monthly 

basis and it falls under the category of "Supply of Tangible Goods" which was 

already in the list of specified service approved by the Committee. I find that 

appellant has produced three separate Work Order No. 15-16/OS/000906 dated 

31.03.2016,16-17/OS/000199 dated 20.06.2016 and 16-17/SS/0001 11 dated 

09.09.2016 issued to M/s. A K Ship Management & Services, Mumbal wherein 

the service description has been mentioned as under: 
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Work Order No. 15-1610S/000906 dtd 31.03.2016 and 16-17/OS/000199 dated 

20.06.2016  

"Rate of Fixed cost for providing Tugs of capacity 40T bollard pull on 

monthly hiring basis including Fuel for auxiliary engine, fresh water, lube 

oil etc. 

Remarks: 2 Nos Tug Required for Various Vessels Movement in RDEL 

Basin 

02 Tugs for 02 (Two) Months. 

Service Req From dated ()to ()" 

Work Order No. 16-17/SS/00011 1 dated 09.09.2016  

"Mobilization & De-mobilization of Tug 

Service Req from date 10.09.2016 to Dated 16.09.2016 

Hiring of Tug, Capacity40-50 TBP with sea going crews 

Service Req from dated 10.09.2015 to 16.09.2016". 

7.1 Let us examine the definition of Ship Management Services and Supply of 

Tangible Goods services to decide the proper service, which are reproduced 

below for ready reference: 

Ship Management Service: 

"As per Section 65 (96) of the Finance Act, 1994 "Ship" means a sea- 

going vessel and includes a sailing vessel. 

As per Section 65(96a) of the Finance Act, 1994: 

"Ship management service" includes, - 

(i) the supervision of the maintenance, survey and repair of ship; 

(ii) engagement or providing of crews; 

(iii) receiving the hire or freight charges on behalf of the owner; 

(iv) arrangements for loading and unloading; 

(v).providing for victualling or storing of ship; 

(vi) negotiating contracts for bunker fuel and lubricating oil; 

(vii) payment, on behalf of the owner, of expenses incurred in providing 

services or in relation to the management of ship; 

(viii) the entry of ship in a protection or indemnity association; 

(ix) dealing with insurance, salvage and other claims; and 

(x) arranging of insurance in relation to ship. 

As per Section 65(105)(zzzt) of the Finance Act, 1994: 

"Taxable service" means any service provided or to be provided to any 
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person, under a contract or an agreement, by any other person, in relation 

to ship management service."E' 

Supply of Tangible Goods Services: 

"As per Section 65(1 05)(zzzzj) of the Finance Act, 1994 "Taxable Service" 

means any service provided or to be provided to any person, by any other 

person in relation to supply of tangible goods including machinery, 

equipment and appliances for use, without transferring right of possession 

and effective control of such machinery, equipment and appliances." 

7.2 On going through both the definitions, it is ample clear that the services 

received by the appellant merits classification under "Supply of Tangible Goods 

Services" and not under "Ship Management Services", since there is no mention 

of hiring of tugs/tangible goods in the definition of "Ship Management Services. 

Further, Government of India, Department of Revenue vide letter D.O. F. 

No.334/i /2008-TRU dated 29th February, 2008 has clarified as under: 

"4.4 SUPPLY OF TANGIBLE GOODS FOR USE: 

4.4.1 Transfer of the right to use any goods is leviable to sales tax / VAT 
as deemed sale of goods [Article 366(29A)(d) of the Constitution of India]. 
Transfer of right to use involves transfer of both possession and control of 
the goods to the user of the goods. 
4.4.2 Excavators, wheel loaders, dump trucks, crawler carriers,  

compaction equipment, cranes, etc., offshore construction vessels &  
barges, geo-technical vessels, tug and barge flotillas, rigs and high value  
machineries are supplied for use, with no legal right of possession and  
effective control. Transaction of allowing another person to use the goods,  
without giving legal riqht of possession and effective control, not being  
treated as sale of goods, is treated as service.  

4.4.3 Proposal is to levy service tax on such services provided in relation 
to supply of tangible goods, including machinery, equipment and 
appliances, for use, with no legal right of possession or effective control. 
Supply of tangible goods for use and leviable to VAT / sales tax as 
deemed sale of goods, is not covered under the scope of the proposed 
service. Whether a transaction involves transfer of possession and control 
is a question of facts and is to be decided based on the terms of the 
contract and other material facts. This could be ascertainable from the 
fact whether or not VAT is payable or paid." 

7.3 In the case of Indian National Ship Owner's Association Vs. Union of India 

reported as 2009 (014) S.T.R. 0289 (Bom.), it was held that providing vessels on 

time charter basis without giving effective control was covered under 

65(105)(zzzzj) arid not under service (zzzy). The said decision of the Hon'ble 

Bombay High Court was upheld by the Hon'ble Supreme Court reported as 2011 

(021) S.T.R. 0003 (S.C.). Therefore, in view clarification issued by TRU as well 

as judgments of the Hon'ble Courts, the services received by the appellant fall 
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under the ambit of "Supply of Tangible Goods Service" and not under "Ship 

Management Services". The supply of tangible goods service is in the list of 

Approved Services for SEZ unit of the appellant. I, therefore, hold that Refund of 

Rs.18,75,201/- is admissible to the appellant and I allow the appeal to this extent. 

8. The appellant has contended that rejection of Refund of Rs.7,88,469/- as 

time barred is not correct and for this they heavily relied upon the notification, 

which uses the word "shall" in respect of power of extension of time limit 

delegated to the Assistant Commissioner or Deputy Commissioner, as the case 

may be. The appellant also stated that the Refund claim is not time barred as 

they have made the payment in two or more installments to the service provider; 

that they made lump sum payment in parts and payment is not made invoice 

wise at one go and refund was claimed considering the last and final installment. 

The appellant also submitted that due to change in their software they could not 

file refund claim in time and had requested the adjudicating authority for 

condonation of delay. I observe that the appellant, while accepting the delay, has 

contended that the substantive benefit should not be denied for procedural 

aspects in absence of substantial grounds. I find that the adjudicating authority 

has summarily rejected the request for condonation of delay without assigning 

any reasons. The adjudicating authority has not recorded any valid reason for 

rejecting the request. I find that Para 3 (e) of the Notification 12/2013-ST reads 

as under:- 

"(e) the claim for refund shall be filed within one year from the end of the 

month in which actual payment of seivice tax was made by such 

Developer or SEZ Unit to the registered sen/ice provider or such extended 

period  as the Assistant Commissioner of Central Excise or the Deputy 

Commissioner of Central Excise, as the case may be, shall permit;" 

(Emphasis supplied) 

8.1 From above, it is clear that the language of Notification is unambiguous 

and specifically says that the Assistant Commissioner or Deputy Commissioner 

'shall' permit the period extension of to file the claim. Thus, discretion vested is 

not absolute and exercise of power is required to be used with justifiable reasons 

and those reasons had to be recorded by the lower adjudicating authority. I also 

find that the decision in the matter of M/s. APK Identification reported as 2012 

(27) STR 20 (Tn. Delhi) relied upon by the appellant is very relevant and also 

applicable in this case. The Hon'ble CESTAT has, inter-alia, held that 

adjudicating authority was expected to exercise the power unless there is a 

reason for not exercising such power. Relevant portion of the judgment is 

reproduced as under:- 
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"4. Considered the arguments of both sides. / do not agree with the 
argument that the time-limit 4nder Notification dated 1-3-2011 cannot be 

made applicable to the c!aim filed before that date and pending on that 
date. I also consider the fact that even under the earlier notification, the 
Deputy Commissioner had power to condone the delay. The delay 
involved was only 17 days and when a public authority is given any power,  

he is expected to exercise it unless there is a reason for not exercising 

such power. No reason has been recorded in the impugned order. In the 
facts and circumstances of the case, I consider that this a case where he  
should have considered the claim as per the proviso of Notification No.  

17/2011-S.T, dated 1-3-2011 which was in force on the date when he 
issued the order. I hold that the claims are not time-barred and the matter 

is remanded to the adjudicating authority to decide the case afresh, on the 
merits of the claim." 

(Emphasis supplied) 

8.2 The adjudicating authority in his order did not state any reason for not 

exercising this given power and for rejecting the substantive benefit of refund of 

the appellant. I find considerable force in the appellant's submission in absence 

of any recorded reasons in the impugned order where refund claim is otherwise 

admissible to the appellant in relation to the different set of services used for 

manufacture of exported goods. I am of considered view that the appellant cannot 

be deprived of their legitimate and substantive benefit of refund for the payments 

made where export of goods, utilization of the services and payment of service 

tax are not disputed. I also rely on order of the Joint Secretary (RA), Government 

of India in the case of M/s. Modern Process Printers reported as 2006 (204) ELT 

0632 wherein it was inter-alia held that:- 

"6.3.....In fact, as regards rebate specifically, it is now a trite law that 

the procedural in fraction of Notification/Circulars etc, are to be condoned 
if exports have really taken place, and the law is settled now that 
substantive benefit cannot be denied for procedural lapses.  Procedure 
has been prescribed to facilitate verification of substantive requirements. 
The core aspect or fundamental requirement for rebate is its 
manufacturer and subsequent export. As long as this requirement is 
met, other procedural deviations can be condoned......". 

(Emphasis supplied) 

8.3 I, therefore, hold that the adjudicating authority needs to re-examine the 

facts on record to arrive at the proper decision and hence, I remand the matter of 

refund of Rs.7,88,469/- back to the jurisdictional adjudicating authority, who will 

consider all facts and decide refund on merits afresh in the light of findings from 

Para 8 to 8.2 in this regard.. 

9. The refund of Rs.46,5971- has been denied on the ground that proof of 

payment (ledger) has not been submitted by the appellant. It is appellant's claim 

that they had submitted bill passing (authorized) voucher and Journal Voucher 

passing the entry in ledger indicating proof of payment. I find from journal 
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voucher no. 4150000842 dated 21.10.2016 produced before me that a debit 

entry has been made towards bill payment against bill No. 109/22.5.2015 and 

part payment against "505" as claimed by Appellant. I find no reason to reject the 

Journal Voucher unless any counter evidence is available challenging this 

accounting entry in the books of Appellant. I, therefore, hold that Appellant has 

provided accounting entry showing proof of payment. It is not fair and also un-

reasonable to deprive the appellant from such legitimate claims. I, therefore, 

allow appeal for Refund of Rs.46,5971- to the appellant. 

10. In view of the above facts and circumstances, I allow appeal for refund of 

Rs. 18,75,201 I- as per Para 7 to 7.3, refund of Rs.7,88,469/- by way of remand 

to be decided afresh as per Para 8 to 8.3 and refund of Rs.46,957/- as per Para 

9 above. 

çcçJ c:IW C c 3T TFrfYCJU 3Yld d 11T1Ic1I l 

11. The appeal of the appellant is disposed off as above. 

By R.P.A.D.  

To, 

(c4-)J-fl 'dcl 

31k.lctd (3-14)c"-'d) 

M/s. Reliance Defence and 

Engineering Ltd. ( Earlier known as 

M/s Pipavav Defense and Offshore 

Eng. Co. Limited) 

Pipavav Port, Rajula, 

District Amreli-365560 (Gujarat). 
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Copy for information and necessary action to:- 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 
Bhavnagar. 

3. The Assistant Commissioner, GST & Central Excise Division, Amreli. 

/"Guard File. 
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