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311 Ef[  RE,/° (ii..) 1n t3.?o.Ro?L9 1T2.T 1?P  ft 31T1rlT 311T . 

O(3/O19_.L. 11T ?E??.Ro?( 31o1.&il I tt. 11. T ,3II'11T1, f t?c ilT cb( ic 

io-c)(1 3c1I 'bti (1T), cb'I f1?T 3T1W ) Ttt, 1f 3c1IC, 

31tZT ?S c1 1RT 3 3r  4  dI  31tt 1Tl 

3f4flif illc*i) F c  

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 
CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 
Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31tR 31ll*d/ l ,i-d 31kct-c-i/ 5LHitd/ -l'b 3lk1cfcl, 'o-çk ic'lI 1c4/ .lilclk / iId-'-1dk 
/ fl[/ JcIo1dI.j Cc1Ii i 11ld ITt  3r / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

f 3PfchcI'i & IcII cliI ol1J- -lcII /Name & Address of the Appellants & Respondent :- 

1. M/s Investment & Precision Castings Limited,, Nan Road, Bhavnagar - 364 
006,, 

i 311 f(31t11R) 211T 1LJ-1 Id .31c1-d UI1llc4iI I 1TfFTJT 
31tfl T11 ch1. dl 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

'11) -ii 1'-'1i .3c'-1Ic, L!cl cHcb,.  31L1lc1I.l aIli11'zb'.UI [f 3Tt1tR, 
31r 1944 1 .im 35B 31B* 1r 3fr, 1994 4) ThT 

d[ I! 
Appeal to Custom, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cli,l.0 ç Jc  1I fjf[ ri4'r -)d-lI Iha-ck 3cYIC,o-1 Lci ,&'1ciI'b. 3U4)c 
o- IIIIlch  ci1 1'tr 1))o, iIdc- i 2, 31R- . c'l, 't'l 41 1T1 Ii1iT lI 
The special bench of Customs, Excise & Service ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3'.11c1-cl '4t.i 1(a) IdP. dIt 31111 3T1TT 11S1 f1'E 31 1IT Z1 c'4iC, )-4 ic 
I'li4. 3Pk1 a- INI1lct(0I (1-?) 4) fElT hi t'T1r, , d,Jlc1k dcl, d-ilc'l {T[ 3fRFft 

31IlIc- OO c-' c IJ EITfV I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahrnedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 3ç141C, 

86 3i 

of CEA, 1944 



(iii) Tfl1l°T frT1 3f1f R-dd l fllT liti i--c ii (3TE1tr)  2001, 
fRT 6 3flJT lId ftT dj EA-3 ch'I cJk tI1 i 1ZFr fl[f 9TfT I 

cbj-j cJ- 1  I1t IT1, '1l cYI, 4) Jj 4) d-fldj  3Th e1d  dklI tlV 5 
IT ff 3Tt c,  5   zrr 50 1TIF qt dl' 3TTiT 50 11& lV 3l1 fI  

1,000/- tr,_5,000/- rTIt  3TTT 10,000/- tf T jId-fl lc-cb 41 +ldo-1 c1I fThT 
TF i1 dIdIo1, 'HlId 31c41 ii1*ui 4i itii ict 1l4-.i o-ii -i 1F fr 
1Ic1c ff TT 5IF't 1TF1_c,cIJ i!o1I 'E1TV I R1T 1'FI t dIdIo-1, 

3-1 1TT t1T '1TTT  dlId 1'-1ic 1T1T1T0T  lII t[ I 31]f 
(-?. 3) f 1iv 3B- f1Tr 500/- fQ 'lii i-c zrrr  trr I! 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tnbunal is situated. 
Application made for grant of stay shall be accompanied by a  fee  of Rs. 500/-. 
3l'I 11PuT -IT 311, 1cd 3111, 1994 c1) W 86(1) 3TPr Ich 

fdic, 1994, 1PT 9(1) dd 1f*fT PTt S.T.-5 41 T &id1) ('cf 3l1i 

ni ¶rr rrr f 3tf cF) 3   cfii, (3 i [ft 1,1di1ci 

M1 lTV) 3fr[ 1iI i-f i  i1 ii cnc  4) J-IidI ,Th,l ti HIdI 3Th çdjj 

dkfl fdo-U, FiY 5 T1r Zff  3Ht Tr, 5 1T FQ ?T 50 ni iV dcF 3TtT 50 

3ffflvF1 fr rr: 1,000/- 5,000/- trr 3TT 10,000 / - trr r 1*fr ZTJ-Tr i 
lcdol rtI ffUWIT T dclIo1, 11fld 3llcdI Tf1EFZ1JT c Ud.cH Illi4-k 

-flJ-j ¶1r i1 .f1Ic1o1li F * c,clkI 3FT'f JI1d ckl fzr 5119T 'ElTV I 
TtF? c4$ dIdl, cl f[I7JT 9T €TTfV iiI SI1d I4IC[ TfThUT if1 lidii f1IT I 

ir 3nr (-è 3l'th) 1i 3r- ni 500/- 'iv r ¶rt*1r   i ii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(F) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha1l be certified copy) and should be accompanied by a fees of Rs. 1U00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Trffiunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

(1) 1r 31 1zrr, 1994 i{T 'lIRT 86 41 3T-clTU3?t (2)  (2A) 3flTl1  c) TZ'f 31''t, cjc 

fd.ld1cfic1, 1994, ¶1PT 9(2) ('ci 9(2A) -ici ftflftlr S.T.-7 C{) ziTr if 3TE) 

3-lldlctd, ia-çlQ-1 .3c-'-IlC fF 31TElT 31kIc4-d (3Tf), o-çk c'-ii lc'h TT t11f 3Lflf 4 i'j' 

-jic-1 cf (3 cb 1f ',lJ-flI]d lTfT) 3T 31Fd1lçl TU 1I.Llcb 3lklcfd 3PF1T 3Ykllcl, 

3c'4V, lb/ lcIIll., 9t 3It 4i t,tu1 c4  31Tf  iRf E& ¶T ?,oI IT 3T1f l 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall beQ 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

(ii)   31'-fle)d B1liul () [f -  3r 

1F 31ztF 1944 4I f4ffl 35ib ,i'I 4I cc'Id4 3TI, 1994 cl -IlU 83 

ir Icb. cli) §1'r efldk c , 3T[T 1)uc)4 1lcliuI [ 3Tt1)f d' -lJI 3c'-HC, 

Hid! 10 1l1 (10%), ll d-lidl Q iiJ- iolI 1cih1~d , T lcl 4lf O1J-IIT 

1clIl?,d -, Elf dIdH fFi1T 1I(', T/f   I4RT 3F1*Ff 5[IRT ffi 5fl Ti1f 3T'fF ?i rrfr ci 

qV3TTtI 

hIII 3cYIc fF c4 lc1Icli( 3flTfflT "djdI IT dj(' Tl" 1Pf TñIit 

(i) u113Tlrr 

(ii) 3[if[ 4  c:) dd 

(iii) lo1 fff -iicic1 )Ti[ 6 3flTJf 

',ii1cii)  ¶m1T TT 3Tt ('ci 3Tftf l) lTT f 1/ 

For an ap-Deal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 whic is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 



(i) 

(C) 1T1 I' tlWTUr 31Tr: 
Revision anp1iation to Government of India: 

,'U 3TT c  TT 9UT c4- J1Hc , lzr 3ctU 31X, 1994 c  Q1RT 

35EE .d cb 31T 3{ F1, lRT -WtI ., TTOT 31T fIT I ri I, J 

, i-ji', c-iib00i, ct irr arrii rfvi / 

A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

i-IIcI fr 1cTh1 1TiRt , 1i o141Io-I 11 d-II c  fF1 IIo dI 

thTT Zff fI51 31f chl L!ch 'JI II §fT d  .4 I 4d IcHol IoT, ?T[ 1 

i4ir d15 Zff RUT ifl t -cju t 15 chIIo1 IT @{TT dj  i1f d-II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

ft ()   lT fT T th ¶ftT 4) dI  I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) .2I1 3-Lfl4 dIç-flo-  1V flI IfRIT qW lT HTT ch'I HIc4 ic-I 1zff dI4I J / 
In case of goods exported outside india export to Nepal or hutan, without payment of duty. 

3c9k cHtco-I ilc.cb dIdIo-j t ft 'It t- :  3tZTR ic 

t cllcl  HIo-  c1l 3i i) 3lNctcl (31'F) T{1 1d 31 R1R (f 2), 

1998 c11 IfRF 109 RF fZ c  4 dI 3T1T JII) t[ ?ff  tffft ¶ djl..J 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

c4-çj 31TiT c11 Ii11i I4 EA-8 , c11 i-çl .ic'-IIC,ol Icch (3Tt)  fl.iicic1, 

2001, t 11iT 9 31lTif , 31T .i-iui 3 -U F[ cf1 ZTTt EIT1V 

3cI-d 31Tf T1T1 c'I 31Tf 31[ 31TT 4 t II -Icido1 c  3T1t T1ffl 1TT 

cHl, 311fiT, 1944 4) IITT 35-EE dcf 1-11lftT ]e-cb cl;l 3d) TI d't 

TR-6 4   4) tffifl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
souht to be appealed against is communicated and shall be accompanied by two copies each 
of frie 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

thTUT 3Trk1 WQ1 ldo1d 1UT ]cci, 4) 3fr,Id)  41 5i1 I 
'll .-Ie1dc-I J-l.ct iT cqlt T 3Tr cl iñ Fqf 200/- EFf dIdlo-I fiFZjJ sjfl1.J 3ft ZI1 .-j ç'jdc 
EIif i.ch FTf II I Ti'Tt 1000 -/ EIf dldld fzff 'i I 

The reviion application shall be acconjpanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

 31TI 4 Iç'1 3ITf1 EfT fiT[f ç cf)  d  3flr 1lv TFEF EFT dIdIo-I, 3t.IcFd 

',1fl1flcb,l.UI EFt Lc1, 3T'1[ T ItZ[ -HchI'C ct,') 1ch 31T[ ¶Zff IIdI I / in case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Tribunal or 
the one application to the Central Covt. As the case may be, is filled to avoid scriptoria work if 
excising Ks. 1 lakh fee of Rs. 100/- br each. 

(E) fIf1T c-I4Ic TIEF 31rff, 1975, 1t)-I 3TRIT J-  311I  QfT 31T[ c1 

1r.iIThEr 6.50 tII chl o- FLIIfEI ll eldil i!9T iiil%in / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms di 
the Court Fee Act,1975, as amended. 

(F) IIT IlEF, cj-çI rHI ] ç'4i tcl 'llc1Icbt 3T1'tI?ILI o-Llk1I1lc4i.UI (EF1R fM) fIIJ-1Icic, 1982 ETIlT 

P 3ItI 1[1Tf ch 4Ici EFT Id.I-I) 4  31 4t II 3ffEF1kT fIT IdI / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) jtt i'4)c4 I1lcbI) cb'I 3TrftW cII1el EIRI ic11lci cTh-lch, Rk-ii 31'tt ,ic1Io1cid-I 1TE[ITft 

3Ttli1T-1f tITi1IZI ak-II www.cbec.gov.in  ch & I / 
For the elaborate, detailed and latest provisions relating to fihing of appeal to the higher 
appellate authority, the appellant may reier to the Departmental wesite www.cbecgov.in  

(iv)  

(v)  

(vi)  

(D) 



Appeal No. V2/2/BVR/217 

::ORDER IN APPEAL::  

M/s Investment & Precision Castings Limited, Nan Road, Bhavnagar, Gujarat 

(India)-364006(hereinafter referred to as 'the appellant') has filed the present appeal, 

against Order-in-Original No.BHV-EXCUS-000-JC-32-2016-17 dated 

21.09.2016(hereinafter referred to as 'the impugned order') passed by the Joint 

Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to as 'the 

lower adjudication authority') in their own case. 

2. Briefly stated the facts of the case are that Central Excise Audit team audited the 

records of appellant on 21/22.02.2014 and mainly observed following three points. (i) That 

appellant during the F.Y. 2012-13 had availed 100% CENVAT Credit on Capital goods 

i.e. Refractory Bricks (CETH 69022020), Copper Wire (CETH 85446090), Indian 

Molochite (CETH 69010090) and Pin (CETH 87089900). As per Rule 4(2)(a) of Cenvat 

Credit Rules,2004 appellant was eligible only 50% CENVAT Credit in that year, therefore 

appellant is liable to pay interest of Rs. 1,387/- on such excess availment of CENVAT 

Credit. Similarly Capital goods received during the F.Y. 2013-14 on which 100% CENVAT 

Credit were taken instead of eligible 50% Credit, therefore, require to pay/reverse Rs. 

4,75,650/- along with interest. (ii) The appellant taken Cenvat Credit of Rs.1,07,310/- on 

repair & maintenance of windmill which is far away from the place of manufacturing 

activity, therefore it has no nexus with the manufacturing activity, hence as per Rule 2(1) 

of CCR,2004 same cannot be considered as input service and this amount of Cenvat 

credit is required to be revered/recovered. (iii) The appellant has taken Cenvat credit of 

service tax of Rs. 13,213/- on Membership Fee of various confederations, which has no 

co relation with the manufacturing activity and therefore appellant is not eligible to avail 

such Cenvat credit. On pointed out by the Audit, the appellant debited Rs. 4,75,650/- vide 

entry no. 1326 dated 28.02.2014 in RG 23A Part II under protest and also paid interest 

and 25% reduced penalty under protest on 28.02.2014. The above observations led to 

issuance of show cause notice No. V/15-109/Dem/HQ/2014-15 dated 13.01 .2016 which 

was adjudicated vide 010 No. BHV-EXCUS-000-JC-32-2016-17 dated 21.09.2016. The 

lower adjudicating authority vide said 010 has decided the case as under:- 

I (a) Disallowed the CENVAT Credit of Rs. 4,75,650/- under Rule 14 of CCR,2004 and 

ordered for appropriate the payment made by the appellant vide debit entry No. 1326 

dated 28.02.2014 in RG 23A Part-Il. 

(b) Ordered for recovery of interest from the appellant on said disallowed CENVAT Credit 

under Section 11AA of the CEA,1944 and also ordered to appropriate the payment made 

by the appellant of Rs. 42175/- vide TR6 Challan No. 03 dated 28.02.2014 against the 

interest liability and also ordered for payment of outstanding amount if any by the 

appellant. 

(c) Imposed penalty of Rs. 4,75,650/- (Rupees Four Lacs Seventy Five Thousand Six 

Hundred and Fifty only) on the appellant under the provisions of Rule 15 of the CENVAT 
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Appeal No. V2/2/BVR/217 

Credit Rules, 2004 read with Section 11AC of the Central Excise Act, 1944. Ordered to 

appropriate the amount of Rs. 31,105/- paid by the appellant vide TR6 Challan No. 00003 

dated 28.02.2014 towards penalty and also ordered for payment of outstanding amount 

by the appellant. 

11(a) Disallowed CENVAT Credit of Rs. 1,07,310/- (Rupees One Lacs Seven Thousand 

Three Hundred and Ten only) under the provisions of Rule 14 of the CENVAT Credit 

Rules, 2004. Ordered to appropriate the payment made by the appellant vide debit entry 

No. 1327 dated 28.02.2014 in RG 23A Part-Il against the disallowed CENVAT credit 

mentioned above. 

(b) Ordered to recover interest from the appellant on the above mentioned disallowed 

CENVAT Credit under Section 11AA of the Central Excise Act, 1944. Ordered to 

appropriate the payment made by the appellant of Rs. 9588/- vide TR6 Challan No. 00004 

dated 28.02 .2014 against the interest liability and also ordered for payment of outstanding 

amount if any by the appellant. 

(c) Imposed penalty of Rs. 1,07,310/- (Rupees One Lacs Seven Thousand Three 

Hundred and Ten Only) on the appellant under the provisions of Rule 15 of the CENVAT 

Credit Rules, 2004 read with Section 1 1AC if the Central Excise Act, 1944. Ordered to 

appropriate the amount of Rs. 6394/- paid by the appellant vide TR6 Challan No. 00004 

dated 28.02.20 14 towards penalty and also order for payment of outstanding amount by 

the appellant. 

Ill. Ordered to recover interest of Rs. 1387/- from the appellant on excess availment of 

CENVAT Credit of capital goods in the year 2012-13 under Section 1 1AA of the Central 

Excise Act, 1944. 

IV. Allowed the CENVAT Credit of Rs. 13,213/- (Rupees Thirteen Thousand Two Hundred 

and Thirteen Only) availed in Service tax on Membership Fees of various confederations. 

3. Being aggrieved with the impugned order, the appellant filed the present appeal 

on the following grounds: 

(i) Repair and maintenance charges paid by the appellant for windmill, which 

generate electricity is being used by them in the manufacture of their final products and 

service of same is covered under the category of "input service" under Rule 2(l) of CCR, 

2004 which provides that input services should be directly or indirectly used in or in 

relation to the manufacture of final products. It cannot be said that the definition of "input 

service' is restricted to the services used within the factory premises for manufacture of 

final products, because the definition of "input service" is wider than the definition of 

"input". Appellant produced copy of OIA No. BHV-EXCUS-0000-APP-070-2017-18 dated 

20.12.2017 issued by the Commissioner (Appeals), Rajkot in their own identical case, 

wherein Hon'ble Commissioner (Appeals) decided in favour of appellant. 

p;,p c -,f in 



Appeal No. V2/2/BVR/217 

(ii) Items namely Refectory Bricks, Copper wire, India Molochite and Pin are 

their regular inputs being used in the manufacturing of final excisable product and hence 

the same fall within the ambit of rule 2(k) of the CENVAT Credit Rules,2004. Definition of 

"input" is very wide and so long as it fulfills the test of having been used in the manufacture 

of the final product it would qualify as inputs and CENVAT credit on the same would be 

admissible. 

(iii) Disallowance of CENVAT credit by the lower adjudicating authority is 

based on a different interpretation of CENVAT credit rules, 2004. There is no any 

evidence on record to establish willful intent to evade taxes or fraud or suppression of 

facts by the appellant which prove to impose penalty under Section IIAC read with 15(2) 

of CCR, 2004. 

(iv) Appellant has paid the entire demand along with interest before the 

issuance of SCN, however the lower adjudicating authority has refused to take 

cognizance of Section IIAC(1)(c) of the CEA,1944. The said demand was paid under 

protest since the appellant intended to file appeal against the said disallowance. 

(v) The demand issued to the appellant for the F.Y. ended 31 .03.2014 was 

required to be issued within one year from the said date. The SCN is issued on 

31.01.2016, which stands time barred by almost 10 months. Hence impugned order 

deserves to be quashed. 

(vi) The appellant has relied on various case laws as per appeal memorandum. 

4. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT)dated 

17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant appeal 

has been taken on hand for passing Order-In-Appeal. 

5. Personal hearing in the case was fixed on 09.02.2018. Shri G R Sanghvi, Charted 

Accountant and authorized representative appeared on behalf of the appellant. He 

reiterated that entire power generated from windmills is consumed and not sold and 

hence input CENVAT credit on repair and maintenance of windmills is allowable, He 

produced the copy of OlA No. BHV-EXCUS-0000-APP-070-2017-18 dated 20.12.2017 

issued by the Commissioner (Appeals), Rajkot in the same issue and in their own case, 

which has been decided in their favour. Regarding Refectory Bricks, Copper wire, Indian 

Molochite and Pin are their regular inputs being used in the manufacturing of final 

excisable product and hence the same fall within the definition of rule 2(k) of the CENVAT 

Credit Rules,2004 and should not be treated as capital goods, since they are consumed 

in the manufacturing process. They paid complete Service Tax on the disputed additions 

and there is no intention to defraud that has brought in 010. He also submit that SCN has 

been issued beyond the prescribed time limit and same is time barred. 

6. I find that in case of instant appeal, the impugned order was received by the 

appellant on 18.11.2016 and date of filing of appeal is 11.01.2017. Hence, the appeal 
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have been filed within the stipulated time period and there is no delay in filing the appeal. 

The condition of pre-deposit also stand fulfilled. 

7. I have gone through the grounds of appeal mentioned in the appeal memorandum, 

oral and written submission made by the appellant during personal hearing, statement of 

facts and records available on file. I proceed to decide the appeal on merit. I find that 

following issues in this appeal are need to decide. 

(i) Whether CENVAT credit on the service of repair and maintenance of windmill is 

allowable? 

(ii) Whether 100% CENVAT Credit availed by the appellant on items i.e. Refectory Bricks, 

Copper wire, Indian Molochite and Pin are correct or otherwise. 

(iii) Whether in the present case penalty is imposable under Section 1 1AC of the Central 

Excise Act, 1944 or otherwise. 

8. . Ongoing through the impugned order, I find that lower adjudicating authority has 

confirmed the demand of recovery of CENVAT credit taken on services used for repair 

and maintenance of wind mills on the ground that appellant failed to produce any evidence 

that all electricity generated by the two windmills of appellant have been wholly used in 

their factory for manufacture of final excisable goods and the electricity so generated is 

not sold out/wheeled out. Further since the electricity generated by the wind mills is not 

directly supplied to the appellant but transferred to the appellant, it could be that the entire 

electricity generated at the wind mill is not so transferred and consumed and could be 

sold. I find that matter is no more res lntegra in view of the issue already decided by this 

office in the appellant own case vide OlA No. BHV-EXCUS-0000-APP-070-2017-18 dated 

20.12.2017 issued by the Commissioner (Appeals), Rajkot, wherein it has been held that 

appellant is eligible to take Cenvat Credit of Service Tax. Without going further into this 

matter, I hold same views as taken earlier by this office that the appellant is eligible to 

take CENVAT Credit of Service Tax on repairs and maintenance of Windmills even if 

situated at a distant place from the factory premises. 

9. As regards, the second ground regarding consumption of refractory bricks, copper 

wire, Indian molochite & pins are concerned, the lower adjudicating authority has 

confirmed the demand that all these materials are falling under the definition of Capital 

goods under Rule 2(a) of the CCR, 2004. But the appellant submit that these materials 

are only integral part of the manufacturing process and are regularly used as inputs for 

the production of excisable goods and destroyed after single use, therefore, same are 

covered under the definition of "input" under rule 2(K) of the CCR, 2004. 

10. As per Rule 2(a) of Cenvat Credit Rules,2004 definition of "capital goods" means 

(A) the following goods, namely :- 
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(i) all goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter 90, [heading 

6805, grinding wheels and the like, and parts thereof falling under [heading 6804 and 

wagons of sub-heading 860692]] of the First Schedule to the Excise Tariff Act; 

(ii) pollution control equipment; 

(iii) components, spares and accessories of the goods specified at (i) and (ii); 

(iv) moulds and dies, jigs and fixtures; 

(v) refractories and refractory materials; 

(vi) tubes and pipes and fittings thereof; [* * 

(vii) storage tank, [and] 

[(viii) motor vehicles other than those falling under tariff headings 8702, 8703, 8704, 
8711 and their chassis [but including dumpers and tippers],] 

From the above definition, Refractories and Refractory material are specifically 

mentioned in the definition of Capital goods. Accordingly Refractory Bricks, Indian 

Molochite (moulding sand) and Pins which are used in casting process are well within 

covered under the above definition of capital goods. The appellant has contested that 

definition of input is very wide therefore as these items are covered under definition of 

input under rule 2(K) of the CCR,2004. The averment of appellant is not correct as these 

item are specifically included in the definition of capital goods list. 

11. Further, Rule 4 of Cevat Credit Rules,2004 deals with availment of Cenvat credit 

on capital goods. Rule 4(2)(a) Cenvat credit 2004 provides that "the Cenvat credit in 

respect of capital goods is available to the extent of 50% of the credit in the same financial 

year." The rest 50% Cenvat credit can be availed in the subsequent financial year. 

Accordingly I find that appellant is entitled to take 50% of Cenvat Credit during the year 

of receipt and balance of Cenvat credit in the subsequent year. 

12. I rely the Hon'ble Supreme Court Judgment in the matter Commissioner of Central 

Excise, Coimbatore & Others v. Jawahar Mills Ltd. & Others reported at 2001(132) ELT.3 

(S.C.). The Supreme Court in the said case held as under:- 

"4. The aforesaid definition of "capital goods" is very wide. Capital goods can be 
machines, machinery, plant, equipment, apparatus, tools or appliances. Any of these 

goods if used for producing or processing of any goods or for bringing about any change 
in any substance for the manufacture of final product would be "capital goods", and, 
therefore, qualify for availing MODVAT credit. Per Clause (b), the components, spare 

parts and accessories of the goods mentioned in Clause (a) used for the purposes 
enumerated therein would also be "capital goods" and qualify for MODVAT credit 

entitlement. Clause (c) makes moulds and dies, generating sets and weighbridges used 
in factory of the manufacturers as capital goods and thus qualify for availing MODVAT 
credit. The goods enumerated in Clause (c) need not be used for producing the final 
product or used in the process of any change in any substance for the manufacture of 
final product and the only requirement is that the same should be used in the factory of 
the manufacturer. Thus, it can be seen that the language used in the Explanation is very 

liberal." 
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The above mentioned decision of Hon'ble Supreme Court also followed by the 

Hon'ble High Court of Chhattisgarh, Bilaspur in the matter of Commissioner of Central 

Excise, Raipur Versus Century Cements reported at 2013 (290) E.L.T. 348 

(Chhattisgarh), wherein the Hon'ble High Court held that any of those goods for producing 

or processing of any goods or for bringing about any change in any substance for the 

manufacture of final product would be "capital goods", and, therefore, qualify for availing 

MODVAT credit. In the case on hand, on examining the above issue, it is found that all 

the above stated articles are used for manufacture of finished goods as capital goods and 

in absence of any of the above stated items, manufacture of finished goods is not 

possible. Applying the above judgments I find that appellant is eligible to avail the Cenvat 

Credit as per Rule 4(2)(a) Cenvat credit 2004 on the said items considering the same as 

capital goods. I also find that appellant immediately paid/reversed the Cenvat Credit along 

with interest on being pointed by the audit. I find that contentions regarding waiver of 

penalty made by the appellant has ample force. Since they have paid Cenvat Credit 

along with interest immediately on being pointed out by Audit and before issuance of show 

cause notice. I also find that there is no suppression of facts/misdeclaration with intent 

to evade payment of duty therefore, they deserve leniency in this issue. To buttress my 

view point, placed reliance to the decision of APPOLLO COMPUTER EDUCATION LTD 

vs COMMR. OF C. EX., MADURAI reported at 2011 (21) S.T.R. 33 (Tn. - Chennai), 

wherein keeping in view the Section 80 of Service Tax Act, the imposition of penalties 

under section 76 and 78 were set aside. Appling the ratio of said decision, I find that in 

the present case no penalty is required to be imposed under Section IlAC of the Central 

Excise Act, 1944 read with Rule 15 of the Cenvat Credit Rules, 2004. 

13. In view of foregoing discussions and findings, the appeal filed by the appellant 

stands disposed off in above terms. 

(P. A. Vasave) 
Commissioner (Appeals)/ 

Commissioner 
CGST & Central Excise, 

Kutch (Gandhidham) 

F. No. V.2/2/BVR/2017 Date: 10.05.2018 

By Reqd. Post A.D. I Speed Post 

To, 

M/s Investment & Precision Castings Limited, 
Nan Road, 
Bhavnagar, 
Gujarat (India)-364006 

Copy to:  
1. The Chief Commissioner, CGST & C.Ex., Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, CGST & C.Ex., Bhavnagar. 
3. The Additional Commissioner, CGST & C.Ex.(System), Bhavnagar 
4. Joint Commissioner CGST & C.Ex., Bhavnagar. 
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