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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3FR I'I'tci/ PT[ 3lklcl-dl 3ilcfd/ E-Icb 31TzI[, 4',-ç'k Sc'IIc, f/ .l1cjIcb, I,jjcii). / lId-lo-idk 

/ 1111*/ -Icdk ,cIII 'l1uld 1f i-k1 3T 'i.4d: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar 

T 311.1 141c1'I & 1I  & IIFU '.c  41T /Name & Address of the Appellants & Respondent :- 

1. M/s Atam Manohar Ship Breakers Pvt. Ltd.,, Plot No, 88, Ship Recycling 

Yard, Alang, Post Manar,, Bhavnagar, 

 3lTf(3Tt'flif) ?2l1kT i1r °11c1 i'ld lfticbl / 1,(Ii4UI 

31' -IchdI 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

1Th1T [I ,ack 3ç-IC, 1ci (cj c1Icll 311e-1 i-iI1lcuI rft 3{tf, 'O-f[ 

1944 4) 35B 1 i tr 31ffZFiT, 1994 41 nr 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(1) cjflqi,u1 1e-jcb1 1[ T@-I iRTJR &iTr 1cc1i, o-ç1 -'BC,o-I 1c-c4i 1.cj Iciict. 31q1c'1 

o-ii1cut 4  fI1"I   i 2, 3ITL -14,J, o , l 41 iTT1T iTfV li 

The special bench of Customs, Excise & Service 'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) .'l' -c-i 1 l1t.i1k 1(a) c-1l'. "IV 3T411 3flTiT 31T.1h -1l-ii lc..cIi, I)tT 3cYI, 1c'-i Vct 
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III- ooF ct') 4) fj - 
 Eflf 1f 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2" Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 3cIc, i- ; 
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of CEA, 1944 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
precribed undei Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5D00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ot crossed bank dratt in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31'1tI1R1 T111l)ilW0T -IJ-It/f 31111W, '1W 311rr, 1994 ctl TU 86(1) 311W Ic4i4. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescnbed under Rule 9(11 of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shal be certified copy) and should be accompanied by a fees of Rs. 1000/ - 
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of servic tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1IWr 311Z1W, 1994 41 .1TT 86 4) Y-RF31't (2) Vc (2A) 31l9lT C,  41 i11 31111W, IcIIcb 
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O-I1R1 3cqlc, lecb/ lc1Icb, cb) 31lc11 o- IIi1I11chtUI c  31TT c r frr a1 Tf 311 g1 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall bQ 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

1)RT lcb, iocIQ.I 3c- -lId 1r-ch id 1lciIch  3lL1)c,i)d c1I1FDT (/1TZ) i1 3111tiil i1TiTl 
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(iii) - liWU lIcic'1I 1TU 6 3fdic ?,u 

fiWgT tuT FthTf 3113 c1 31111W cbl BTT tI/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 whic-i is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before tile Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(ni) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.21 Act, 2014. 

(B) 

(i) 



(C) 3flT 1(R 1119UT 3TTr: 
Revision appliation to Government of India: 

 311T 4) 1.11ITUT 1I1lc4iI 1IIId dei'l , 11 .3rqi fi 1994 4 

35EE Tifdc4i 3ilPf 3RIT ITr  1Tth1UT 31Tf fl IeI, k'1 -cI 

1 - ir, ft1'r 1'4 @r, T 1T1, o1 11-ii000i, ct) 1RT[ 'llolI PTf1r1I / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-1l0001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

if W 1I ci'1iIo1 RT1t , l6i o-11Io1 f?t 1T[ '*) 11 chRIo1 dft 

l'flii Zff f1r 3jf c4ikfr'l ? dft T1T d(  1kdO-1 ll[ Z[[ 1 

ff f1l* ilIol Zff dI  if RTT 

• -u [I/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) ch 

ic 3c'4lc, lii () lTI , ft §11f ft I1 T th 1lc1 4 Tt i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 5clI   jdjçflo-j fIi 1T[I[ T[rT Z[{ 1TTF ct1 1TT 1kd fzrr T2IT I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) 1fr  5c1Ic,o1 Ic'4 lIc1Io1 i'l 'tl 1 3flPT 1,!cj Ii tIF 

cici iiia- 4 1l ' 31Tf 31i.1c4ci (3Tf) T{T t[ 3TRR (f 2), 
1998 c1 -ITT 109 Rf tTIT c11 c-Hl 3TTT t[ Zff  tff[ dli..J 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3L)cfd 31TR 4 t ki c[tfif  4+II EA-8 t, ,jl'l 41 pa-chl 3c-1j,o1 ic'  (3-1tr) iIJ-Hc1el, 

3c-d 3flT IT à-ki 3TTl 3{f 31Jf 41 t 11T ç]d 4 
3cY'C fl 3T1zI, 1944 4 im 35-EE   i[ftEf l 3p.ldj) -Zf 

TR-6 crI iec-i cIl nt rj / 
The above ajp1ication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of t -ie 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-5 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE oT CEA, 1944, under 
Major Head of Account. 

tUT 3ThI [[T fld-1flFd t 4) 41 ii4'r ffv I 
'iI 3-fr 4do-j 

r I.!cb 1IT tlt   t t Ft[11 1000 -/ c dIdIo-I ¶Zff  "iW I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

ztf  311f i 'Hc' 31Tfr t TT t ',lcIch d-lç 3flf T tIV ]ci & HTf[[, 51ct ç1 

¶3T IT9T vrrf i lTZt 'Id  T T%T1 3t 
T[I{UT cb' V  3Ti1f ff tZI e cb ii 31TT ¶1T 'iIdI I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribuna1 or 
the one ajplication to the Central .iovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

(E) TtMfllT o-.lI-flc II 3T1t, 1975, 3o-I 3TTT{ 'Hc'l 3ITf V1 TTT 3l1f cl 

crfr trt iftr 6.50 rlt iI5T --i I .i i -i Ti i 1rr ifv I / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ol 
the Court Fee Act;1975, as amended. 

(F) l-(1I TI4 ioç'kI 3ct-HC, Th I.!c iii'( 3Tt'1IRT o- jcUI (3T fl) ¶l-iicic'), 1982 i 1:licIl:r 

i.!c 3JZf WfUT -!Id-e1'l P-J) c11 311w -Icj 3fl1[ 1Z[[ 'iIc1i / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

L)ç 1,4I1llciIl ct) 3Tt'tlf cIic'f Ft Ild clLch, -cd 3ft c)oid-f I1TiITft 
3TtT JflZf  www.cbec.gov.in  cli') I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.checgovn 

(i) 

(v)  

(vi)  

(D) 

(G) 
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:: ORDER-iN-APPEAL:: 

The present appeal has been filed by M/s. Atam Manohar Ship Breakers 

Pvt. Ltd., Plot No. 88, Ship Recycling Yard, Alang, Dist.: Bhavnagar (hereinafter referred 

to as "the appellant") against Order-in-Original No. 36/AC/RURAL/BVR/RR/20 16-17 dated 

17.01.2017 (hereinafter referred to as the "the impugned order") passed by the Assistant 

Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter referred to as the 

"the adjudicating authority"). 

2.1 The facts of the case are that the appellant was engaged in the activity of 

manufacturing of excisable goods and materials obtained by breaking of ships, boats and 

other floating structures falling under the chapter heading 8908 to the First Schedule of 

the Central Excise Tariff Act, 1985. It appeared that the appellant had cleared the goods 

namely Winding wires including superenamelle, Training hook for lifeboat, D Sacket 

turnbuckle kappa socket, D Sacket chain pully turnbuckle, D Sacket / Wire clamp I Chain 

cuppa / Tanb acal bumfar, Dl Winch mechanicals SWL 7.5 MT etc. from the old ships 

without payment of Central Excise duty by treating them as 'non-excisable goods'. 

2.2 The above observations led to issuance of Show Cause Notice No.V/15-

53/Dem/HQ/2014-15 dated 13.01.2016, which was adjudicated by the lower authority 

vide impugned order, wherein, he confirmed Central Excise duty of Rs.13,23,0961- under 

Section 1 IA(4) of the Central Excise Act, 1944 (hereinafter referred to as 'the Act') along 

with interest under section 1 IAA of the Act; and imposed penalty of Rs.1 3,23,096/- under 

Section 1 IAC(1)(a) of the Act. 

3. Subsequently, in pursuance of Board's Notification No.26/2017-C.Ex.(NT) 

dated 17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the instant 

appeal has been taken on hand for passing Order-In-Appeal. 

4. I find that in case of instant appeal, the impugned order was received by the 

appellant on 20.01 .2017 and date of filing of appeal is 20.03.2017. Hence, theappeal 

have been filed within the stipulated time period and there is no delay in filing the appeal. 

The condition of pie-deposit also stand fulfilled. 

5. Being aggrieved with the impugned order, the appellant has preferred the 

present appeal contending interalia that with regard to the goods viz. Winding wires 

including superenamelle, Training hook for lifeboat, D Sacket turnbuckle kappa socket, D 

Sacket chain pully turnbuckle, D Sacket I Wire clamp I Chain cuppa I Tanb acal bumfar, 

Dl Winch mechanicals SWL 7.5 MT etc., it is undisputed fact that they had correctly and 

legally cleared the disputed goods under cover of bills / invoices as mentioned above as 

"non excisable goods" as the same was out of purview of Section XV of the tariff read 

with Chapter Note 9 of the tariff. The said goods ottained from the ship are non-excisable 
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as no process was carried out to obtain the disputed goods but only taken out from the 

board of the ship and not covered as excisable goods in terms of Rule 2(d) and 2(f) of the 

Central Excise Tariff Act, 1985. This practice has already been settled by the Department 

and being followed since 1983 from which ship breaking activities have been undertaken 

at Ship Breaking Yard, Alang / Sosiya, Dist.: Bhavnagar. In Circular No.345161/97-CX 

dated 23.10.1997, it has been specifically clarified that the goods and materials recovered 

during the course of Ship Breaking are "non excisable goods" as there is no entry in the 

Central Excise Tariff Act, 1985. This circular is squarely applicable in the present case. 

6. The personal hearing in the matter was fixed on 30.01.2018, and again on 

12.03.2018. In response, the appellant vide letter dated 05.02.2018 requested to fix 

another date of personal hearing therefore, next date of personal hearing was fixed on 

22.03.2018. Since no body from the appellant side attended personal hearing on the 

given dates, therefore again as per appellant request letter dated 20.03.2018, next 

personal hearing opportunity was given on 05.04.2018 but nobody was turned up. Since 

enough opportunities were given to appellant for personal hearing, but they did not attend 

the same, accordingly I take up this matter as per available record. 

7. I have gone through the impugned order, appeal memorandum and written 

submissions made by the appellant. The issue to be decided in the present appeal is that 

the claim of the appellant to the effect that the goods viz. Winding wires including 

superenamelle, Training hook for lifeboat, D Sacket turnbuckle kappa socket, D Sacket 

chain pully turnbuckle, D Sacket I Wire clamp I Chain cuppa I Tanb acal bumfar, Dl Winch 

mechanicals SWL 7.5 MT etc. are whether "non excisable goods" as the same is out of 

purview of Section XV of the tariff read with Chapter Note 9 of the tariff, or otheiwise. 

8. I observe that the dispute is regarding excisability or otherwise of the 

impugned goods viz. Winding wires including superenamelle, Training hook for lifeboat, 

D Sacket turnbuckle kappa socket, D Sacket chain pully turnbuckle, D Sacket I Wire 

clamp I Chain cuppa / Tanb acal bumfar, Dl Winch mechanicals SWL 7.5 MT etc. 

emerging from ship breaking activity, cleared as "non-excisable goods" by the appellant, 

in context of Chapter XV of the schedule to the tariff. The overview of the statutory 

provisions governing the matter is of utmost importance. Section XV of the first schedule 

to th tariff covers 'Base metals and articles of Base metals', i.e. chapters 72 to 83; Note 

9 of that Chapter reads "9. In relation to the products of this Section, the process of 

obtaining goods and materials by breaking up of ships, boats and other floating structures 

shall amount to manufacture." Further classification heading "8908 00 00" is for "vessels 

and other floating structures for breaking up". 

9. Circular No.345/61/97-CX dated 23.10.97, is a clarificatory circular on 

subject 'Reversal of Modvat credit on non-excisable items removed from the ship in the 

process of ship breaking', wherein a view is conveyed that  the goods and materials 
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recovered during the course of ship breaking, which are outside the ambit of Section XV 

of the Schedule to the Central Excise Tariff Act, 1985, are non-excisable goods as there 

is no entiy in the Tariff which describes the act of obtaining these items as an activity of 

manufacture. Moreover, entire ship except ship stores are classifiable under 8908 is an 

input taking part in the activity of ship breaking under Rule 57A of the Central Excise 

Rules, 1944." 

10. In context to the above, the adjudicating authority has categorically held that 

the impugned goods removed from the ship which has come for being broken and hence 

they qualify for Chapter Note 9 of Section XV of schedule to the tariff. On the contrary, I 

find that the appellants have stressed specifically the word "process of obtaining goods..." 

and the fact that the impugned goods had not undergone any other processes than 

removal thereof from the ships and their having been sold in 'their original forms' to 

propound the absence of "manufacturing" activity. In fact, once the products are falling 

under Section XV, the removal thereof would naturally fall within the criteria of 

"manufactured goods" out of ship breaking and will attract duty. Hence, for the items 

classifiable under Chapters under Section XV, if emerging from breaking up of ship, it 

would be their classification which will be the deciding factor rather than "the process of 

breaking up" as misconstrued. In the instant case, the adjudicating authority has 

discussed the proper classifications of each of the impugned goods respectively to be 

falling under the Chapters falling under Section XV of first schedule to the tariff. 

11. As regards the claim that since 1983 or the beginning of Ship Breaking 

Yards of Alang/Sosiya, the ship breaking industry has been clearing the impugned goods 

as 'non-excisable goods', and that regular audits have been conducted and statutory 

reports have been filed by them without such observations. I find that, it was 'frm the 

budget of 1995 that the Ship Breaking activity was defined as an activity of manufacture 

by virtue of insertion of Note 7 to Section XV of the Schedule to the tariff", as reported in 

the clarificatory circular dated 23.10.97. Further, it is also a fact that once the items were 

cleared as non-excisable" and no duty was paid thereon, their clearance details are not 

reflected in the statutory reports-returns as claimed. I also find that the appellants have 

nowhere shown or indicated any other classifications/chapter headings in the defence 

replies or even on the invoices of the impugned goods, cleared as 'non excisable' without 

payment of duty. Further, the case-laws relied upon by the appellant, which has no 

relevance to the facts and circumstances of the present case and therefore ratio of said 

case laws are not squarely applicable in the present case. 

12. Due to above reasons, the confirmation of the above demand under Section 

1 1A is upheld. Once liability of payment of Central Excise duty is confirmed, levy of 

interest automatically follows. I further observe that once an assessee is considered to 

be aware of statutory provisions relating to discharging his duty liability, the normal 

conclusion of an ordinary prudent person is that he assessee had deliberately avoided 
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and thereby suppressing / mis-declaring the fact to the Department. Nonetheless, in 

catena of judgments, it has been held that ignorance of law is not an excuse. Further, 

once the existence of element of suppression, mis-statement etc. is found, the extended 

period is in vocable and penal provisions are also in vocable as held in the case of MIs. 

Neminath Fabrics [2010 (256) ELT 369 (Gui)]. Therefore, the plea of the appellant is not 

acceptable. Hence, I don't find force in the arguments putforth by the appellant on this 

count also. The default was detected only during the course of audit, and hence, 

imposition of penalty under Section 11AC (1)(a) of the Central Excise Act, 1944 is 

justified. My above views also gets bolstered by the Commissioner (Appeals), Rajkot vide 

OlA No. BHV-EXCUS-000-APP-191-192-16-17 dated 20.10.2016. The adjudicating 

authority in his findings at para 3.1 to 3.12 of the impugned order, while confirming the 

demand of duty, interest and penalty, has also discussed the issue of classification of the 

impugned goods in details and I am in agreement with the same. 

13.. Due to above reasons, the confirmation of the above demand alongwith the 

interest under Section 1 IAA and the penalty under Section 1 IAC(1)(a) of the Central 

Excise Act, 1944 appear logical. 

14. In view of the above facts and circumstances, I uphold the entire demand 

of the impugned order No. 36/AC/RURAL/BVR/RR/2016-17 dated 17.01.2017 confirming 

the duty, interest and penalty on merits and reject the appeal filed by the appellant. 

15. The appeal filed by the appellant stands disposed off in above terms. 

 

(P. A. Vasave) 

Commissioner (Appeals) / 

Commissioner 
CGST & Central Excise, 

Kutch (Gandhidham) 

F. No. V.2/69/BVR/2017 

 

Date:10.05.2018 

By R.P.A.D.  

To, 

M/s. Atam Manohar Ship Breakers (P) Ltd., 
Plot No. 88, Ship Recycling Yard, Alang, 
Dist.: Bhavnagar. 

Copy to: 

The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad. 
The Dy./Asst. Commissioner, Central Excise, Rural Division, Bhavnagar. 
Th Dy. / Asst. Commissioner (Sys.), H.Q., Bhavnagar — for uploading on website. 

uard File. 


