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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner, 

CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authority for 

the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise 

Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3-TtF 3llilctd/ +lct.d 3lklctd/ 3LlNcl-d/ ich 31Nc4-d, 'li"-ci c'1IC, f/ c1icb(, iicli'Ic. I '11'J-1o1d11. 

/ 1TSrTrT/ llcIo-idI1j Rt 31Id 51T't '1c' 31Tf 4c1: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham/ Bhavnagar 

tf I4ic1'i & '1Iciil clii "1i4-1 lTf i4d1 /Name & Address of the Appellants & Respondent :- 

1. M/s Sun Adventure, Trustee Shri Jaiminbhai Dhirubhai Dave, 304, Ratndeep 

Complex Above ICICI Bank, Opp: Central Salt, Waghawadi Road, Bhavnagar 

1 31Tf(3Tu1tf) cçj alI1fd 1 3'*d 1lciiF1) / ,ii1ilcbUi 

3Tt'1It TR clii 1clic1i lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

lTh-U ,iaçk1 c'iicfl i4 ciicli 31'-1)ci)'i o- lN1l1?hlitUi 

,1944 4;) TT '35B 3Td1 '  1fir 31 t1T, 1994 4;) 

1 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

cidlIcli,l.Ui -icIcli,1 f1'l c1-fld1) 1AT c'boc4 .3c'-ltcl°-i lccli 

o-Q.lNilclil 4;) fIW )o, Gc'licil 2, 31T RJ1, cli) )nr 

The special bench of Customs, Excise & Service 'i"ax Appellate Tribunal of 
R.K. Puram, New Delhi in all matters relating to classification and valuation 

(ii) zl.&)c4-ci 1(a) l ciciiL. dIV 3Tt(1l 3flTT1T H* 31ft{ ThRT 1Z1 5c4lc, 11R t2 

clic4i  31'1)c o-dk1i1llcli,tLi (1-è.) 4;) '[fPT I1P1 clii, , ,IcI1 dc'l, ciii) 3fl1TiI1 

31J-iiclic- oo cli) 4;) 1T4) 'ElT1V / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
211d Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 
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35B of CEA, 1944 
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West Block No. 2, 



(iii) 31-fleI iflR1TfT°T 1'- /[ 3T1'lR -dd lV (3T1r) 1uiici, 2001, 

1r 6 3T1T 1*T t Tr rcri  EA-3 iii i1v I 

cbdH c,d- Lj fIT, il cYIC, lc'- 41 HId! ,I',l cl :fliT 3-fr ç IdIII d1qI lJ-o1I, lV 5 

rr 3ft -f, 5 Tf w zrr 50 th1l c1  3TT 50 T1I1 W 3l1 fr r: 

1,000/- 5,000/- 3R1 10,000/- trt i )itMlr p -- qj 

1F 1 dIdIo1, 4 1çj 'ç/ cUI 41 rrT -lRlq ollo'-1 f5t M1 

TI Z51T IIid 1tF_TT IIT Io-fT TV I i1kf rtF i iRTf, 

* c11 1 HT 9T TV ii 1Id 31eh4 Trf[fUT 4 ir 
(-?. 3l) fiv 3Tf-q im 500/- V iir co1l TF I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ot crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3-i 11ri 1)rr -i 3r't[, 1r 311zrf, 1994 4 fIRT 86(1) 31rflr i 

lc1lc, 1994, fIrPF 9(1) c1c1 1*ft tI9 S.T.-5 f tfl 4i rç d1r Lc 

frr 3T1f 3f 4i TZ t, 3Fit gf iT -ii (3 J-flftId

rr wfv) 3   1t ii',   c 3 çjdfl  

ii , SIV 5 11T& T 3lTr r, 5 ITIF lV Tr 50 IITZI1 t-W d4-' 3l%TT 50 1q1--  :;trt - 

3E4 ifr 1ff: 1,000/- l,_5,000/- 31T 10,000/ - ct  11ftIT Tff ri dl rft 
-lcido1 ch.I lcb t ddIo1, iiflci 3l4'Ic4 o- 1cbUl 41 IflT 11h-R 

th . id TtF I 1 1 '-1 I 

chl dIo-i, 3 TT1T IT tIT111 d  IT1XI1 3-P4) TlTlT0T c  T1I1IT TT I 

31Tf (-è 3tth) v 3- k TI 500/- Mr - ii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11 of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shal be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/ - where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

f[ 3Tfffrrf, 1994 41 TTU 86 4i Y-1TU3ft (2) P  (2A) 3T9l9 c  41 d4) 3Tt1'l1 llc1Ict 

fid-lclIc4, 1994, f1RIT[ 9(2) Lc1 9(2A) d5d Th1r WT S.T.-7 41 ZIT 0d) 1 3T IT1 

3*-l'*d, h,cI.14 3çLfl4  Ic'-'b 3TTE1T 31Itd (3Ft[), /1c-c 3c-'-Itc, dcI4.i tt[fT 3Uf c;l ii 
-jco-j (39   rft ,l1iu1c1 iITV) 3 3lklcfcl RI iIN  31cft1 3lJtT 5L4Icici, 

3c'-1Ic, fch/ cHchi., t 31ciil TI1TfI OT c1 31TT  I1 1f  TIf 31TT c 

/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 ana 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

tRT o-kl 3c-ijc, lci c4 lc1Ic  314c'N '>ll{lctii () I1 3FfI 

c1.lIc, T1 31 1PTT 1944 l flT1 35!4> 3fl1, 'i'l r ¶2lccllQ-J 3T]T, 1994 i(T IRT 83 

3TlTf .lcb c çJdj 41 dT , $ 31Tf if 3Tt1f  31t11T iI51 IJI çt1IC 

Hidl 10 ~Tlf (10%), j1i 1TiT PcI IcIII~,d , ir ,1o1I, 5W 1J-I'o1I 

¶cII1?,d , iFf d!dIo1 frff  r/f   t.ITT 311 1filT 3TI IT1i1t 3TfT ?,i 

Sc-lI, lc-c4-, &Jcl .clIcj 31l:pT "lfT i•Q dj  lF" tITT 

(i) T11311 

(ii) 5rr 4      djç  

(iii) 31B1 I-IIc1c 1TJT 6 3ThTiT ? 
- I1 fh  Tr friir ICC4 ( 2) 3TftlrriT 2014 .3-IT q ¶ 

i1 -IdT fTU1 Tf 3T PcI 3Ttr cf ff{ fl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
u) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(C) TE ti' 1t1VF 3Trr: 
Revision app1iation to Government of India: 

3f1t chl I[UV ii1lcti IIcI d-ltJ-lc1'1 , tZf 3c-'-n 1e  3T11fT, 1994 4) 1TT 
35EE 3flI±f 3T 1TU I4., 9I1J 3flf f i-ct 

i't d,f 'hi [F fi1, o1 i~,-ii000i, ct) fZIT lIo1I pJf1 / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Appheation Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

1t c1J-1Io1 f o1io1 flFt ff[ c4)  f1 cbII) HT{ dI dIJ-Io- 

EtTr Z[[ ft 3Tf cb I ) f t. d d  ijI trr, ii ¶i 

TTT dl ?ff {UJ  1* c4iIla) Zff j4g dj 

J-UJ-R II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

cYIc, fl T  (f) 'J-IIJcI i,  5?l TFtF sII  11 U TI th 'ii) i1Id f JZ 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) T1 .3c- I 1e-ch T dIc-llo1 fl31l 1-ii ITflf qTf TF HIJT c4')  HTf id fZff  ci / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

.3c'-II,cl fl Id lol f i) T?Y 'I1 3TZ[ 

ç1çI dflo1 4 1T 3ft 31Tf 'i) 31Id (3fl RF fT 3Tft (f 2), 

1998 4  tITU 109 1I4j tITIT cl dj ç-I' 3Q4{  tf sflr4 tfff d 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Iinance (No.2) 
Act, 1998. 

.j ')ctc-i 31TT 41 Ni 1IL11  HI EA-8 , ,) 41 och.l c'-lIo1 (3Uf) I.iictc'1, 

c çj3 [{ç  3fl jj -cdo1 4) ITffl o ç  

3ct4IC 3T)1Zrr, 1944 c1 I1TT 35-EE dd 1*1lT Qf l I1d)) T1 cI'), tf 

TR-6 -IC1d  c 1T TfVI / 
The above appiication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central kxcise (Appeal) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

quJ 3fl ITT ¶1IThd 1Ift9 1c--cb cl1 3Ild ]1 I 

lI13ftZ1cdo1 

ch-I icb li1flf 11ft -lIc,I iT 1000 -I T dIdIo-i 1ff 'IIL! I 

The revision application shall be accompanied 'by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and RIs. 1000/- where the amount involved is more than 
Rupees One Lac. 

T1 31Tf l 4 J-Ic'l 3ilñ chl TTf ift ',çcji  J-k1 3TTf 11I ]c'-'*i [ IdIdIc1, 3Lcfçj 

c,dI 3jI01I c) ¶JI  iI[2 f1V I1t i'1)c 

oii1ci.ui ch) cii ZfF zr ct) 1.ch 31Tf 1ZT Uc-il I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant 1 ribunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

1TTfI1r iin 31zfr, 1975, 31o1.-1-I 3TRIT -1c'1 31Tf cl TTI 31Tf c11 

ffr ft1ñ1r 6.50 #Pt ct'I o  I-1 I c'i -I 1 c'ch 1è)Ic f IT 9T PT1T t / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating.  
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act,1975, as amended. 

iIT o-ç l .3c-'-IIcl T1R 11 lIc*i. I1c'iI   (PP ¶Il) 1k4HIcIc'), 1982 i?l  I1ilT 

L1 3T tifiTIT IJ-lc'I) c4- IJd ITt 1IJ1) 4  3ft HT 31IcbId tT 31IdI / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

it-ti 3I4)cI ',1I11)chI  ch'1 3U)1[ clIie1 EITt +I'l ic-I c4I4ch,  f-cici .3 cic))olcldl [IT11ITi) 

31t111114t 1I111RT aII www.cbec.gov.in  cf) / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wesite www.cbec.gov.m 

(iv)  

(v)  

(vi)  

(D)  

(E) 

(F)  

(G)  
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:: ORDER -IN —APPEAL:: 

1.0. BRIEF FACTS AND GROUNDS OF APPEAL:  

1.1. The subject appeal has been preferred by M/s. Sun Adventure, 304, 

Ratnadeep Complex, Above ICICI Bank, Waghawadi Road, Bhavnagar -364001 

(hereinafter referred to as "the appellant") against the Order-In-Original No. 

96/AC/STAX/DIV/20 16-17, dtd. 10.03.2017 (hereinafter referred to as "the 
impugned order") passed by the Assistant Commissioner (AE), Service Tax 

Division, Bhavnagar (hereinafter referred to as "the Adjudicating authority"). The 

Appellant are engaged in providing taxable services of categories "Tour Operator" 

and they are not registered with service tax when the present matter was initiated, 

but now they are registered with Service Tax vide Registration No. 

NACAAAANJOSEOO1. 

1 .2. Intelligence gathered revealed that the Appellant are providing 

services as Tour Operator, which are taxable service in terms of erstwhile Section 

65(115) read with Section 65(105)(n) of the Finance Act, 1994 (herein after referred 

to as "the Act"), however the Appellant neither obtained registration under Service 

Tax nor paid any service tax on the services provided by them. Therefore, search 

was conducted at the office premises of the Appellant as well as the residential 

premises of the Trustee of the Appellant on 08.12.2015, during which incriminating 

documents were recovered. 

1.3. In the course of Investigation, statement of Shri Jaimin Dhirajlal Dave, 

Trustee of the Appellant was recorded on 12.12.2015, wherein he stated that 

Appellant is a Trust and facilitating teaching and learning activities to the students 

through their trust; conducting tour programmes throughout country which theme is 

Nature and its belongings; that through such tours they educate the students about 

Nature; the Appellants organizing camps in two ways. One type of camps are 

organized solely by the Appellants, where they decide the venue of the camps and 

expenditure to be occurred and then send it to Press for publishing such camps with 

the name of the Appellant; that after consulting and detailed inquiry, if.the 

parents/students agree with the program and ready to pay the expenses, then they 

apply; that on receipt of certain numbers of applications, the Appellant 

organize/conduct the camp at the decided venue and ifsome amount or money do 

rest, they keep the same with them; that if the required numbers of applications are 

not received, the camp is cancelled and accordingly the amounts are returned to 

the respective parents/students; that second types of camps are organized by the 

Appellant as per the camp schedule decided and provided by M/s. ANALA 

Outdoors, Ahmedabad (Hereinafter referred to as "M/s. ANALA"); that the Appellant 

send the tour/camp program received from M/s. ANALA to press for publishing the 

details in the name of the Appellant; that on consulting and detailed inquiry, if 

parents/students agree with the program and ready to pay the expenses, then they 

apply; that after receipt of applications with the amount of tour/camp charges, they 

send the details of the students to M/s. ANALA directly and the amount of tour/camp 

charge through Angadias after deducting their commission; that then after the camp 

is organized at the decided venue; that he is one of the seven trustees; that after 

perusal of the documents, he confirmed the particulars of having received the fees 

for various camps organized during 2009-10 to 2015-16; that their fees are inclusive 

of accommodation, travelling from Ahmedabad, food, service charges and service 

tax and that they had collected service tax for the camps organised by them and 

that they had neither obtained service tax registration and also not filed any service 

tax return or having paid any amount of service tax; that after examining the 

documents, calculation sheet for the unpaid amount of service tax was prepared, 

which indicated as follow: 

Page 4 of 9 
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Financial Year Service value Service tax liability 

2011-12 26530 2733 

2012-13 257498 31827 

2013-14 348745 43104 

2014-15 398741 49284 

2015-16 (upto November, 

2015) 

506861 65189 

Grand Total 192137 

1.4. In above regard, the SCN dtd.15.09.2016 was issued to the Appellant 

asking them to show cause as to why the service tax of Rs.1 ,92,137/- should not be 

demanded and recovered from the Appellant under Section 73(1) of the Act with 

interest at applicable rate thereon in terms of Section 75 of the Act. The Appellant 

were further asked to clarify why penalties under Section 77(1)(a), 772(2) and 78(1) 

of the Act should not be imposed on them. 

1.5. In reply to the notice dtd.15.09.2016, the Appellant submitted a 

Challan for Rs.3,37,636/- paid by them towards their liability of service tax, interest 

and penalty. It was requested to drop the demand of Krishi Kalyan Cess made in 

the notice, as the said cess became leviable with effect from 01.06.2016. They also 

requested to take lenient view since they have made payment of the dues, as per 

the existing rules. 

1.6. After having considered the submission from the Appellant, the 

adjudicating authority passed 010 No. 96/AC/STAXIDIV/2016-17, dtd.10.03.2017, 

confirming the demand of Rs.1,91,651/- under Section 73(1) of the Act with interest 

of Rs.98,068/- at the applicable rate leviable thereon in terms of Section 75 of the 

Actand also imposed penalties of Rs.1,91,651/- underSection 78(1) oftheActwith 

benefits of reduced penalty @25% of service tax demand confirmed i.e. Rs.47,914/- 

Rs.10,000/- under Section 77(1)(a) of the Act and Rs.10,000/- under Section 77(2) 

of the Act. The demand of Krishi Kalyan Cess of Rs.486/- raised in the SCN was 

ordered for dropping with interest and penalties thereon. Since the Appellant had 

already made payment of the aforesaid vide Challan dtd.22.02.2017, the same was 

ordered for appropriation against the amount of service tax, interest and penalties 

payable by the Appellant in terms of the above. 

1.7. The Appellant filed appeal mainly on the following grounds: 

(a) The Appellant is a registered charitable trust under the Public Charitable Trust 

Act, 1950 and activity of the Appellant is directly connected with the general public 

and animals. They were organizing various camps at various locations, for which 

they need to take assistance of the "transporters". They are not engaged in any kind 

of commercial activity and as per the Trust deed, whatever the fund is received, the 

same is to be used for the aforesaid purpose only. They are thus not engaged in 

any kind of profitable business or any kind of commercial business. The department 

initiated the inquiry and issued SCN dtd.15.09.2016 with demand for service tax, 

interest and penalties. The Appellant and the Trustee of the Appellant were not 

aware about the provisions of the service tax law; hence the compliance 

unintentionally remained out of their knowledge. They never received the letter 

about the fixing of personal hearing, but the Trustee of the Appellant had at his own 

visited the Central Excise office and in good faith agreed to make payment of the 

dues and accordingly made vide Challan No. 50040, dtd.22.02.2017. 
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1.8. Being aggrieved by the 010 dtd.10.03.2017, the Appellant filed appeal 

before the Commissioner of C Ex (Appeals), Rajkot on 12.05.2017, as they had 

received copy of the 010 on 14.03.2017. 

1.9. Being aggrieved by the 010 dtd.10.03.2017, the Appellant has 

filed the present appeal, mainly containing the following grounds: 

(i) The adjudicating authority has passed the 010 without giving any opportunity of 

hearing to the Appellant and hence the Order has been passed in gross violation of 

principles of natural justice. 

(ii) The Appellant being Registered Charitable Trust conducting activities not for the 

Commercial purpose. 

(iii) It was admitted in the statement that the Appellant had managed tour on the 

basis of requirement of M/s. ANALA and after deducting their commission, the fees 

recovered by the Appellant from the participants were sent to M/s. ANALA through 

Angadias. Therefore, the total amount shown in the Table given in the SCN 

dtd.15.09.2016 is not true and correct. 

(iv) In terms of Explanation appended below the definition of "Tour Operator" 

provided vide Section 65(115) of the Act, it does not include a journey organized or 

arranged for use by an educational body, other than a commercial training or 

coaching centre, in parting skill or knowledge or lesions on any subject or field. 

(v) The Appellant did not possess any vehicle for organising such tour as 

contemplated in the said provisions. In terms of definition of "Tour Operator" the 

department has to prove that whether the said disputed tour, if any, had been 

organised through a "Tourist vehicle" in terms of Section 2(43) of the Motor Vehicle 

Act, 1988 red with Rule 128 of the Central Motor Vehicle Rules, 1989. As held by 

the Commissioner of C Ex (Appeals), lndore in the case of M/s. Gayatri Enterprise 

[2007 (6) STR 280 (Commissioner Appeal) that "the amendment made in the 

definition of "Tour Operator" in the budget of 2004 was with reference to extending 

the scope of package tour operators and not with reference to the normal tour 

operators, where the conditions of use of tourist vehicle would continue to be 

operative. In other words, except for tour operators offering package tours, in 

respect of other tour operators, the levy would be operative from 01.04.2000 

provided the vehicle used is a tourist vehicle and in case the vehicle used is not a 

tourist vehicle, there can not be a levy of service tax for the service rendered by 

using such non-tourist vehicles." 

Thus, the requirement of use of the tourist vehicle, if any, has not at all been 

established by the adjudicating authority. Therefore, the 010 is not at all proper and 

legal. 

(vi) They already stated that the "Tour" was operated by M/s. ANALA and the 

Appellant were participating by sending the participants, but no such investigation 

has been extended upto M/s. ANALA. Therefore, the order passed is in violation of 

statutory provisions of Section 65(115) of the Act. 

(vii) The Appellant were not at all required to make payment of service tax, but due 

to ignorance of law, they paid the service tax. Since the Appellant has proved that 

they have made payment of service tax and there was no such requirement of levy 

of service tax on the activities being conducted by the Appellant, hence the payment 

of service tax with interest and penalties are to be treated as "illegally collected from 

them. 

Page 6 of 9 
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1.10. The Central Board of Excise and Customs had vide Notification No. 

2612017-CEx (NT), dtd.17.10.2017 read with Board's Order No. 0512017-ST, 

dtd.16.11 .2017 has appointed the undersigned as appellate authority under Section 

35 of the Central Excise Act, 1944 for the purpose of passing orders in the present 

appeal. 

1.11. Accordingly, the Appellant were granted opportunity of hearing on 

02.02.2018, 12.03.2018 and 22.03.2018, none of the same were attended by 

anybody from the Appellant and they did not care to provide their reply in response 

to the intimation of PH. Hence, in terms of the proviso to Section 35(IA) of the 

Central Excise Act, 1944 read with Section 85(5) of the Act, now I have no other 

option but to proceed ahead in the matter on the basis of the merits of the case and 

the appeal papers placed before me. 

1.12. Copy of the appeal memo was provided to the Assistant 

Commissioner, Service Tax Division, Bhavnagarvideletterdd.26.05.2017 and they 

were also informed about the hearing schedule, but nothing has been received from 

them. 

2.0. FINDINGS:  

2.1. I have carefully gone through the appeal papers placed before me. I 

find that the Appellant has already made payment of service tax, interest and 

penalties during the time of adjudication and the said amount stands appropriated 

in the 010 dtd.10.03.2017. Thus, I find that there is proper compliance to the 

requirement of pre-deposit as provided vide Section 35F of the Central Excise Act, 

1944 read with Section 83 of the Act. Accordingly, I proceed to decide this appeal. 

2.2. Prima facie, I notice that the Appellant had not made any submission 

before the adjudicating authority and at the time of personal hearing have provided 

a copy of Challan dtd.22.02.2017 evidencing the payment of service tax, interest 

and penalties by them, which has been appropriated in the 010 passed by the 

adjudicating authority. The Appellant had requested to drop the demand of Krishi 

Kalyan Cess and also requested to take lenient view. Thus, there were no 

averments or arguments made by the Appellant before the adjudicating authority to 

challenge the validity of demand itself in the context of non-applicability of definition 

of term "Tour Operator" as provided in terms of Section 65(115) of the Act in their 

case. The said ground is apparently being raised by the Appellant before me for the 

first time, which is required to be restricted by me in terms of the provisions of Rule 

5(1) of the Central Excise (Appeals) Rules, 2001. However, I notice that the 

Appellant was prevented from making proper representation and no letter for 

hearing on 22.02.2017 was issued to them, and surprisingly the Appellants were 

not at all heard although there appears mention about the presence of the Appellant 

during hearing on 22.02.2017 in Para 5 of the impugned 010. This itself is enough 

to make out a case of finding exception as provided in Rule 5(1) of the Central 

Excise (Appeals) Rules, 2001 and to allow the Appellant to present their case and 

averments at this stage and in terms of Rule 5(2) ibid; I allow the Appellants to 

produce their submission in this respect with a view to extend them the benefits of 

natural justice, from which they were otherwise prevented during the adjudication 
proceedings. 

2.3 Primafacie, I find that the points for determination in the present 

appeal in terms of Section 35A (4) of the Central Excise Act, 1944 read with Section 
83 of the Act, are the following: 
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(a) Whether the services provided by Appellant will be appropriately 

classifiable as 'Tour operator" in terms of Section 65(115) of the Act or 

otherwise? 

(b) What should be the amount of service tax demand to be confirmed? 

Under which provisions of the Act such demand may be confirmed? Is 

there any case for levy of interest under Section 75 of the Act on such 

confirmed demand? Is there any case for imposing penalty on the 

Appellant under Section 77(1)(a), 77(2) and 78 of the Act and what 

should be the quantum of such penalties? 

(c) What should be the order, which is just and proper, in the context of the 

grounds of appeal and merits of the case before me? 

2.4. As regards the point (a), I find it an undisputed fact that at the relevant 

time, the Appellant were engaged in providing service. It is a case of the department 

that the service provided by the Appellant were taxable service of the category of 

"Tour Operator service" as defined vide Section 65(115) of the Act. Looking to the 

provisions of Section 65(115) of the Act, as they were made after 16.05.2008, which 

are as follow: 

"Tour Operator" means any person engaged in the business of planning, scheduling, 

organizing or arranging tours (which may include arrangements for accommodation, 

sightseeing, or other similar services) by any mode of transport, and includes any 

person engaged in the business of operating tours in a tourist vehicle or a contract 

carriage by whatever name called, covered by a permit, other than a stage carriage 

permit, granted under the Motor Vehicles Act, 1988 or the rules made thereunder. 

Explanation.- For the purpose of this clause, the expression 'tour' does not include 

a journey organized or arranged for use by an educational body, other than a 

commercial training or coaching centre, imparting skill or knowledge or lessons on 

any subject or field." 

Apparently the definition of "Tour Operator" requires involvement of a tourist vehicle 

with a permit granted under the MV Act, 1988. In the entire case, it is evident from 

the narration made by the Appellant and also by the adjudicating authority in the 

impugned 010 that the Appellant never own any vehicle, leave apart the issue of a 

vehicle with the permit granted under the MV Act. In this limited context, the 

submission made by the Appellant is getting sufficient ground. It is very well 

explained by the Appellant about the involvement of MIs. ANALA, but no attempt 

was made to check whether M/s. ANALA had such permit or otherwise. In the 

absence of such basic ingredient the attempt made in the SCN and the 010 to get 

the services provided by the Appellant a colour of "taxable service" in the context of 

Section 65(115) of the Act fails. I find support of my view from the case law 

pronounced in the form of OIA passed by the Commissioner of C Ex (Appeals), 

Indore in the case of M/s. Gayatri Enterprises [2007(6) STR 280 (Commr. App!.)], 

which OlA has been further upheld by the CESTAT, Principal Bench, New Delhi 

vide Order dtd.02.12.2008 [209(13) STR 630 (Tri.-Del.)]. And for that reason, I hve 

to decide the point (a) in pure denial. 

2.5. When the service provided by the Appellant is not classifiable under 

Section 65(115) of the Act, the entire demand of service tax under Section 73(1) of 

the Act becomes not sustainable and the 010 passed by the adjudicating authority 

deserves to be set aside and accordingly I do so. When there is no demand for 

service tax, consequently no case remains for demand of interest under Section 75 

of the Act and also for imposing penalties on the Appellant under Section 77(1)(a), 
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77(2) and 78(1) of the Act. Thus, the 010 itself is set aside with consequential 

benefits in favour of the Appellant by way of answering to the point (b) accordingly. 

2.6. In the context of the above, while dealing with point (c), I find that the 

ends of justice may be met with upon passing order for sefting aside the impugned 

010 dtd.10.03.2017 with consequential benefits in favour of the Appellant and I do 

so. 

2.7. In above terms, I dispose the appeal by way of allowing the appeal 

filed by the Appellant and setting aside the impugned Order with consequential relief 

in favour of the Appellant. 

(P. A. Vasave) 

Commissioner (Appeals)! 

Commissioner 

CGST & Central Excise, 

Kutch (Gandhidham) 

F. No. V2/141/BVR/2017 Date: 04.05.2018 

By R.P.A.D. 

To, 

M/s. Sun Adventures, 

304, Ratna Deep, 0pp. Salt Research, 

Waghawadi Road, Bhavnagar-364001 

Email: info@sunadventures.org  

Copy to:- 

1. The Chief Commissioner, CGST& C. Ex., Ahmedabad Zone, Ahmedabad. 

2. The Commissioner, CGST & C. Ex., Bhavnagar. 

3. The Additional Commissioner, CGST & C. Ex.(System), Bhavnagar 

4. Joint Commissioner CGST & C. Ex., Bhavnagar. 

}"Guard file. 
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