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31.rHr19T 'l-HslI R/Ro (1.-t.) f9iEF oo tr i1 3Ifhf 31f T. 

)jc4i ..R0L9 31o.,H'lUI f, 'I rft'l't 1Tf, 31'IT 3TT, 3-lIlIc 

iftTr ffil ci f 3f1Z1iT cl TRTCI, IfZf cIc 31)Thiff SII c  tTU $ 

3if  cl)  

1irr ii 

In pursuance to Board's 'lotification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ciT dated 16.11.2017, Shri Gopi Nath, Additional Director 

General of Audit, Ahmedabad Z nal Unit, Ahmedabad has been appointed as Appellate 

Authority for the purpose of pasL ng orders in respect of appeals filed under Section 35 of 

Central Excise Act, 1944 and Seclin 85 of the Finance Act, 1994. 

T 31'R 31R1'*d/ (-l.LIcftf 3lk -c1/ IkdrdI 1ct 31I1ctd, ItZ[ c'-ll, ]cb/ Icji, I,lcIi / jflâ-jo1d  

I TtI.ftJlfl rru 3LI11rcI c4 31Tf t 'lid: / 

Arising out of above mentior d 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / S -vice Tax, Rajkot / Jamnagar / Gandhidham 

ri ec*ci'i & 1) T 9W t '-idi 1 Name & Address of the Appellants & Respondent :- 

1. M/s Sukrut Construction, Nr. Jam Temple, Lakhu Ploe, Wadhwan 

Surendranagar. 

1 3t(3ft'tt) 2[[ cb 2J)f °c1 t 5'-IIc-c1 Ilcbi) / i1Ilciii.ui 
3ftf TZR qi.( cbdI lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) 4)i.j ,ioç4 .3ctl1c 1F 11 lc1Ici 1)c4  i1t 3ftf,  noçI4 .3c'-H, 

3Tf1r 1944 4) TU 35B 3-irf fr 31rr, 1994 41 Th{T 86 371 

d7?t 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) 1d11cUl "-icTht'ol [11Tr FI- 'HIJ-ic1 11T -c'k1 3cYic,o1 J4i t 1clI'*' 3t'(7Zf 

41 ¶1t Gccb r 2, 3fft , {?,cc), cj dff4'f 1ffT I! 
The special bench of Customs, Excise & Service 'I'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) l'*c 1(a) f 6(- R dllJ 3TI1TT R14'I 3Tf 11 irj 

cflch I11e fl1°T (-?.t) 4) t[ff 1Z1 1.111s1iI, , i'tT dri, -iic4') PF 31f1T 

3cjIc- oo c'( c( 31T r1TfV 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2' Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 



LJLL.i 

(iii) 314 ol 1T 3Tt -dd flV 'o .3c'Uc,  (3T4hT) iIcc, 2001, 
6 31[ TQ T1 EA-3     fzr suri nfv i 

1T1, 'i1i 3ctIC, Iccb cl d( 2fl.J 4 {{T 3 cdkfl dNl M-11I, 5 
B1& T1 31 cb,i-1, 5 TIIf V rr 50 rnlr TtI ci 31TT 50 111 "-i 3Tf ft [T: 
1,000/- rr,_5,000/- Zf 3TT 10,000/ - €Tf fT 1*T PRT 41 rfr d c 1:1.lcr1:R:f  

r dIdil, rfff 31t1)tf'JZF  41 rrr -u- 
c1Rl 51Tt Id iH 'ITfQ I 1d TtR dldlc1, 

i ffll1T i T n1v  +1Id 3i!1hI ZTP1l1TUT 4 I rr 
(i-?. 3lth) fiv 3rr- rri 500/- ri srrr  irr li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs.10,000/- where amount of duty dernancl/interestpenalty/reftind is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

i'-llcA XETcJT +'H-T 3ftflf,  tT 3T1RtJc, 1994 ct'I URT 86(1) 319T .Icflc4. 
flJ-icUc), 1994, f?JPT 9(1) clfd 11IB ttI S.T.-5 tl i 4) 5TT IT't 11 3 

ff2T R1 3TET 1 3T11 4) ll, 3TiT rf rrr   ci  (3 Vcb ff Ud-fl1td 

€ffl) 3 9t cf J1 4i iT ,fl'jf EIt d-idf 3Th djj 

Zff j , '- i. 5 iffJ ZJ 3 c4 ,  5 cfl IV ZlT 50 BTI V db 31TT 50 iri-& 

fl chJf: 1,000/- 5,000/- trlt  3T1T 10,000/- 1?t ciiI ZPRT lç'  c)  J- 
1eIdo1 ci 1Mr TIT i& dPdJrI, Ild 1c1 a- -Ii1lctvUI  c1 T1RT ,l-I ch,th-cj,& /, 
9TJT   rcfv Id 
TtFJ cIii 4dIdIo-I, 31 1kI1) ff H1T i5i 31c'1FT o-j1IctJI l T[1IIT ¶[ I 
PT 3flf (-?. 3ll 3Trtn RT-r 500/- qv r ifr rr ctio-Jj Tr f/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescnbed under Rule 9(1] ofthe 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shaIl be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fr 31 1T[, 1994  IRT 86 c{  -1TU3lt (2) ii  (2A) 3fi[  c( 31t), c1Ic 

d-c1Ic), 1994, IRrr 9(2)  9(2A) citid )11lir WIi1 S.T.-7 41 rr +iid i 3lf pl 

31Rci-d, 'a-ik-1 3cTh flF 3TTEIT 31TFFlT (31t), IZF c-'-1k T1 c1I4 tlTff 3TIT 4 
ddo-1 c  (39 L!'h t1t JIld PTV) 3 3-1I-I'*d d4kI -II-4-' 31Nc-d 3TTEIT 3L1N1-d, 

-'-uc r/ .IcIc4-(, cbI 314lc a- 1cbul cb) 3Tif c cb! 1r Tt 31TT c 

/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

(ii) o-c 3ç-'- IciV4 lch.&U (fZ) tf 31t1t RTR 

3c-Yic, TF 3TIZPT 1944 4i IR1 35Q4 l 41 cc)11 311l1rJT, 1994 4) ITT 83 

31lTr 4ldIcb c*) -1't ITT 41 , 4 3TT fft 3eIk4 1,I1flchuI 31t[ 3c- 

fc'-/cfl c 10 crfi'rr (10%), cl l-1IdI cJ-Ia-II dII~,d , ff f1IT, j1sI *Tf a1-iI 

dld , r frr  irj/  rr Tl?r 3rtr è 

v1ti 
5çLfl Fc -cb Ld Icbt 3Tl9ñf "[PT fIFT? d1 ri" frr rfr 

(i) tr113rcbj- 

(ii) a1cc. SUTF c) c4  djçç-[ Tf1 

(iii) 0ia. 11Z[ 6 ,  

- T 1TTT ccI (Th 2) 31fPT 2014 3lTT 4c  f 
Tç fW 3I3 cI &rcr ct1 RI 9 tI/ 

For an apneal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 31Rf  W9T aiir: 

Revision appliation to Government of India: 

1 3flf 4t i1c Icr "- I-ici) , 3cth Y11Pr, 1994 c fT 

35EE 3-td[ 3{ lT[ -1 , q[faT  3-1TT 1r i1 ei i-I, 

rT J ci Y o-1, f- 110001, ch) fT 5ll9T i1T I / 
A revision aoplication lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Departmeni of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 19'4 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

-IIc'1 11I o-1cbIo1 TPt t, 1I o1lo1 11r RTf i'I 1'I cbllI IM1 

'Pwc r ff zr -ii zrr f   i4r  1 dI 1R1o1 IT tt 

R dft Zff RUT -ciU 'tThT, 1IFI  tIiHol ff HT d -flc'l 

In case of any loss of goods, where the loss occurs in transit from a factory to a \vaehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) I_zg , 1I 

u
3

(Z) , jl TTf tYT F cb') 1r 4) I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) fj dJo- ft.T 1TF ?NT1F ff ff 4,) d-flç.f fIT dN4f I / 
In case of goods ex'orted outside India export to Nepal or hutan, without payment of duty. 

3cYlcol ]C'-4 Id1 f31T ,,J) 11 'I1 3TRTT j ¶ffl 

WTT ctd floI 41 31Tf i'l 311 d(3It?tf) CRi 1IT 3111PR ( 2), 

1998 c  1TU 109 TJ 1fff c 9TII 3ITT i i .i i1 1 T  Tff fT d 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the l'inance (No.2) 
Act, 1998. 

i.)4-d 3ThlT c1 t 11Tf W.I1 &4I EA-8 I, ,l) c) 'hoçlI cIc,ol (3ft[) 11Icic'II, 

2001, 11?PT 9 3Tf , i 3nf uI 3 d-U 3fl9f 4 nt rnf 
 31TT 1TT 'Hc'l 31TI 3Tf 3TTf c) ç dO-1 c) 51T_1TtVI 1T1 t 

.3c-YIC 3111f, 1944 cgi  .1TT 35-EE dd ¶B[ftf 1cb cj)  3IIdTl dt  tR 

TR-6 c  Ii  4) 1T T1fVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central E,xcise (Appeals) Rules, 2001 within 3 months from the dare on which tile order 
sought to be appealeci against is communicated and shall be accompanied by two copies each 
of tne 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

tr 3ThT TT d-o-IId fItfFff 41 3-Vkld 41 ii41_1T11T I 

ci61 -lc1do1 PT l.cb lilTg It[ RT{ 3W 4'd-1 d) [1 200/- 3T dIdI IT IIV 3Th i1 .l-Icido-1 

[ Vcb tl '-1Ic,l l fl ft 1000 -/ i ldIo1 fF lR! I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ms. 1000/- where the amount involved is more than 
Rupees One Lac. 

311f 4-lc'l 31Tfr [ FRII ?t ',lcL)c4, J-lci 311T 1Pf lc  iI5T dIdI, .i'-ld 
odl II 1I1 I

___ 
11Icu1 ci,) Vcf 3If 1T 5Zf cf,) Vch 31TT tFZIT "lldl I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fadt that the one appeal to the Appellant TribunaI or 
the one pplication to the Central (covt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

J1Tu11lT c-.11Ilc'F-I ]c-ct, 3f 1zir, 1975, 31olt1I-1 31F1TT Hci 3flf V1 PT 311T 41 
cr1l ti frftr 6.50 HI o-lcil 1cc1i 1è1 Tt li9T H1I / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ol 
the Court Fee Act,1975, as amended. 

'l-1lI 1e4,, io-cI 5c4I, 1c-ct, Vcl , Ic1lcb ci1.i o1I1l1Icb, Ul (1Rf fl) l lc1c, 1982 f diT 

tT 3TZf 11BIT Ilo9c1) 4,''  4, ?J I1dI1  3ft t -1 31l4,d Zf[ sjlldl I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) .  31'-()il I1l4,l.('I ci,)  3TtT c,le1 Ici1ICI c4ci,, 3 O1dIO1C1J ITifPT?1 

3ti{T 1HI4IT ci11$ www.cbec.gov.in  'b) ? I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.chec.gov.in  

(iv)  

(v)  

(vi)  

(D)  

(E)  

(F)  
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ORDER IN APPEAL 

The Assistant Commissioner, Service Tax Division, Bhavnagar 

(hereinafter referred to as "the appellant") authorized by the Principal 

Commissioner, Central Excise & Service Tax, Bhavnagar vide Review 

Order of F. No. V/2-330/Ref/RRA/2016-17 dated 27.03.2017, has filed 

an appeal against the Order-In-Original No. R/92/2016 dated 7.2.2017 

(hereinafter referred to as the "impugned order") passed by the Assistant 

Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to 

as the 'Refund Sanctioning Authority"). 

2. Briefly stated facts of the case are as under:- 

(i) M/s Sukrut Construction Co. Nr. Jam Temple, Lakhupole, 

Wadhwan, Surendranagar (herein after referred to as 'the 

respondent'), Service Tax Registration No. ADRPS492 5QSDOO 1, 

filed refund claim of Rs.3, 80, 305/-on 11.11.2016 on the basis 

of Section 102 of Finance Act, 2016 under section 11 B of the 

Central Excise Act, 1944 as made applicable to Service Tax 

matter vide Section 83 of the Finance Act, 1994, on account of 

retrospective exemptions granted to the services provided to the 

Government Departments and Local Authorities in tei uis of the 

provision of Section-102 of the Finance Act, 1994. The 

aforesaid claim was filed on 11.11.2016 along with documents 

as detailed at Para-03 of the impugned order. However, on 

scrutiny of the said claim, Query Memo dated 25.11.2016 was 

issued to the respondent asking them to submit the 

documents/information as detailed at Para-5 of the impugned 

order. 

(ii) After following the doctrine of Natural Justice, the Adjudicating 

Authority sanctioned refund claim of Rs. 3,80,305/- under the 

provisions of Section 1 lB of the Central Excise Act, 1944 as 

made applicable to service tax matter under Section 83 of the 

Finance Act, 1994 read with Section 102 of the Finance Act, 

201. 

3. Being aggrieved by the impugned order, the appellant duly 

authorized by the Principal Commissioner, Central Excise & Service Tax, 

Bhavnagar vide Review Order dated 27.03.2017 issued from F. No. V/2-

330/Ref/RRA/2016-17 has filed an appeal against the impugned order 

wherein it is inter-alia contended that 
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(i) the respondent did not submit the copy of any contract entered into 

by them with the Governmental Authority or Government for 

providing the Service on which they had paid Service Tax and for 

which refund in question was claimed. In absence of copy of 

contract, it cannot be verified and ascertained that the respondent 

had provided the said construction service to the Government 

Departments under contract which had been entered into before 

01.03.2015 and on which stamp duty had been paid by them on or 

before 01.03.2015. This is a prime condition under sub-section (1) 

of Section 102 of the Finance Act, 1994. 

(ii) without scrutiny of the contracts, the Adjudicating Authority has 

erred by holding that the burden of service tax had not been passd 

on to any other person by the respondent. These facts could only be 

scrutiny/verification the Contracts. As held by the Hon. Supreme 

Court of India in the case of M/s. Mafatlal Industries Ltd. Vs. Union 

of India, reported in 1997 (89) ELT 247 (S.C.), refund of tax/duty is 

grantable only when it is established that burden of tax/duty has 

not been passed on to others. The doctrine of unjust enrichment is a 

just and salutary doctrine, no person can seek to collect the tax 

from both the ends. 

4. The respondent vide letter dated 10.05.2017 filed their Cross 

Objection on the grounds wherein they submitted that; 

(i) they had been sub-contracted by the Main contractor for the 

work of construction classrooms of primary school at various 

places in District of Surendranagar. Contract for construction 

of Classrooms in the primary school had been execute between 

the Main contractor and the Government. 

(ii) Submitted the copy of work order Ref. SSA/CIVIL/2013-

14/21978 dated 8.7.2014 in respect to package No. 

DIR/ACR/SIR/990 issued in the name of the Main contractor 

and also contract entered into by the Respondent with the Main 

contractor relating to package No. DIR/ACR/SIR/990 on dated. 

14.7.20 14 and also the work order issued by their Main 

Contractor to them for executing work under aforesaid work 

order and contract. 

(iii) they have not passed on burden on service tax on the main 

Contractor and also furnished the certificate issued by their 

Main Contractor, certifying that respondent had not collected 

any service tax from them under package No. 

DIR/ACR/SIR/990. 
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(iii) also furnished a copy of certificate of their Main contractor 

certifying that service tax had not been claimed by them 

except the amount paid by them. 

(iv) as they had not passed on burden of taxes to the Main 

Contractor and therefore not unjustly enriched by having 

claim refund of service tax under provision of section 102 of 

Finance Act, 2016. Accordingly, the decision in the case of 

M/s Mafatlal Industries Ltd. Vs Union of India( 1997(89)ELT 

247(SC) would not applicable. 

(v) Requested to dismiss the appeal filed by the Appellant. 

5. Hearing in the matter was held on 16.2.2018 wherein Shri Parimal 

Shah, Proprietor, appeared for hearing and they reiterated their cross 

objection already filed by them and further submitted their submission 

dated 16.2.2018 and requested that the case may be decided in their 

favour. Further, vide submission dated. 16.2.2018, respondent mainly 

reiterated their arguments what was submitted in their cross objection 

filed on dated 10.5.2017. 

6. I have carefully gone through the facts of the case on records, 

grounds of the appeal memorandum filed by the appellant and also the 

Cross Objection filed and oral as well as written submission made at the 

time of hearing by the respondent. I take up the appeal for final decision. 

6. 1 First I summarise the relevant legal provisions as under. 

1. Notification No. 25/2012-ST dated 20.6.2012 Exemptions from Service tax — 

Mega Notifications Notification No. 1212012-S.T. superseded 

"12. Services provided to the Government, a local authority or a governmental authority by way of construction, 

erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation, or alteration of- 

(a) a civil structure or any other original works meant predominantly for use other than for commerce, industry, 

or any other business or profession; 

(b) a historical monument, archaeological site or remains of national importance, archaeological excavation, or 

antiquity specified under the Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1958); 

(c) a structure meant predominantly for use as (i) an educational, (ii) a clinical, or (iii) an art or cultural 

establishment; 

(d) canal, dam or other irrigation works; 

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage treatment or disposal; or 

(f) a residential complex predominantly meant for self-use or the use of their employees or other persons 
specified in the Explanation ito clause 44 of section 65B of the said Act; 

2. Vide Notification No.06/2016-ST Dated 1.3.2015, E.No. 

12,item(a),(c) and (1) were omitted.(Relevant part is extracted 

below) 
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"(ii) in entry 12, items (a), (c) and (f) shall be omitted;" 

3. Vide Notification No. 9/2016 ST Dated 1.3.2016 E.No. 12A was inserted in 25/2012 ST 

Dated.20.6.2012(Relevant part is extracted below) 

"(iv) after entry 12, with effect from the 1st March, 2016, the following entry shall be 

inserted, namely - 

"12A. Services provided to the Government, a local authority or a governmental authority 

by way of construction, erection, commissioning, installation, completion, fitting out; repair, 

maintenance, renovation, or alteration of- 

(a) a civil structure or any other original works meant predominantly for use other 

than for commerce, industry, or any other business or profession; 

(b) a structure meant predominantly for use as (i) an educational, (ii) a clinical, or 

(iii) an art or cultural establishment; or 

(c) a residential complex predominantly meant for self-use or the use of their 

employees or other persons specified in the Explanation 1 to clause (44) of 

section 65 B of the said Act; 

under a contract which had been entered into prior to the 1st March, 2015 and on which 

appropriate stamp duty, where applicable, had been paid prior to such date: 

provided that nothing contained in this entry shall apply on or after the 1st April, 2020,'" 

4. SECTION 102. Special provision for exemption in certain cases relating to 
construction of Governinetit buildings. — 

(1) Notwithstanding anything contained in section 66B, no service tax shall be levied or 

collected during the period commencing from the 1st day of April, 2015 and ending with the 29th 
day of February, 2016 (both days inclusive), in respect of taxable services provided to the 
Government, a local authority or a Governmental authority, by way of construction, erection, 
commissioning, installation, completion, fitting out, repair, maintenance, renovation or alteration 
of- 

(a) a civil structure or any other original works meant predominantly for use other than for 
commerce, industry or any other business or profession; 

(b) a structure meant predominantly for use as — 

(i) an educational establishment; 

(ii) a clinical establishment; or 

(iii) an art or cultural establishment; 

(c) a residential complex predominantly meant for self-use or for the use of their employees or 
other persons specified in Explanation ito clause (44) of section 65B of the saidAct, 

under a contract entered into before the 1st day of March, 2015 and on which appropriate 

stamp duty, where applicable, had been paid before that date. 

(2) Refund shall be made of all such service tax which has been collected but which would not 
have been so collected had sub-section (1) been in force at all the material times. 

(3) Notwithstanding anything contained in this Chapter, an application for the claim of refund of 
service e tax shall be made within a period of six months from the date on which the Finance Bill, 

2016 receives the assent of the President. 
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5. Notification No. 25/2012-ST dated 20.6.20 12 Exemptions from Service tax 
Mega Notifications — Notification No. 12/2012-S.T. superseded 

"29. Services by the following persons in respective capacities - 

(a)  

(b)  

(c)  

(d)  

(e)  

('9 
(g) 

("9 

;or 

sub-contractor providing services by way of works contract to another contractor 

providin,' works contract services which are exempt;" 

6.2 I find that the respondent is a sub-contractor, entered into 

agreements/contracts with main contractor M/s Bhumi Procon Pvt. Ltd. 

to undertake work/ service as detailed in Para 12 of the impugned order. 

The Main Contractor M/s Bhumi Procon Pvt. Ltd. entered into 

agreements with the Gujarat Government. Further till 31.3.20 15,the 

service given by the respondent were exempted by virtue of the 

exemption granted vide Entry No. 29 (h) of the Mega Notification No. 

25/2012-ST dated 20.6.2012. However, during the period from 1.4.2015 

to 31.3.2016, the service provided by the Main Contractor to the 

Government were became taxable in view of the Notification No. 

06/2015-ST dated 01.03.2015 and in turn service provided to the Main 

Contractor were also become taxable in view of E. No. 29(h) of Noti. No. 

25/2012-ST dated 20.6.2012. Hence, from 1st  of April, 2015, the main 

contractor as well as the respondent both were required to discharge 

their service tax liability. Accordingly, the respondent paid service tax on 

bills raised from 01.04.2015 for the service provided to their Main 

Contractor under the contracts claimed to have been entered into with 

them prior to 1st March, 2015.Such service tax was aggregating to 

Rs.3,80,305/- on bills raised during the period from 01.04.2015 to 

31.03.2016.However, on issuance for Notification No. 9/2016-ST 

1.4.20 16 the service given by the respondent again became non-taxable 

by virtue of E. No. 29(h) of Noti. No. 25/2012-ST dated. 1.3.2015. 

Accordingly, the respondent claimed refund of Rs. 3,80,305/- paid by 

them. 

Keeping the above mentioned legal provisions and fact of the case 

in mind, I proceed further to decide the appeal. 
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6.3 I find that the core issue before me to decide is whether the refund 

allowed by the Adjudicating Authority under the impugned order is legally 

sustainable or otherwise in reference with the appellant plea. 

6.4. The first contentions of the appellant that the respondent did not 

submit the copy of any contract entered into by them with the service 

receiver and contended that in absence of copy of contract, it can not be 

verified and ascertained that the respondent had provided the said 

construction service to the Government Departments under contract which 

had been entered into before 01.03.2015 and on which stamp duty had 

been paid by them on or before 01.03.2015,which is a prime condition 

under sub-section (1) of Section 102 of the Finance Act, 1994 

6.5 I find that Refund Sanctioning Authority has failed to verify that 

the respondent had provided the said construction service to the 

Government Departments under contract which had been entered into 

before 01.03.2015 and on which stamp duty had been paid by them on or 

before 01.03.2015,which is a prime condition under sub-section (1) of 

Section 102 of the Finance Act, 1994. Further the respondent in their 

cross objection had furnished the copy of the contract entered into with 

their Main Contractor as well as copy of contract entered into by their 

main contractor with the Government in these proceedings before me. As 

an appellant authority, the law does not permit me to discharge duties 

and function of a Central Excise officer. However, this does not preclude 

from saying that the burden to prove that the vires of the agreement was 

prior to payment of service tax was on the Respondent making such a 

claim. Be that as it may I find that the respondent has failed to provide 

the copy of the Contract entered into by the Respondent with the 

government. With the result, in the absence of the copy of Contract 

entered into with Government made available to the assessing officer at 

the time of sanction the impugned refund claim, the Refund Sanctioning 

Authority clearly erred in not effectively consider the submission of the 

contract as a pre-condition to ascertain the eligibility of the refund claim 

in question under Section 102 of the Finance Act, 1994. Moreover in a 

case, if the respondent is a sub-contractor to the main contractor and 

have not entered into contract with the government ; provided service to 

the main contractor but not to the Government as envisaged under the 

provision of Section 102 of the Finance Act, 1994, the sub- contractor 

would not be eligible to claim refund under Section 102 of the Finance 

Act, 1994 as the prime condition i.e. in respect of taxable services 
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provided to the Government, a local authority or a Governmental authority 

would not satisfy in that case. Accordingly, the impugned order passed 

by the Refund Sanctioning Authority issued without verifying the 

relevant contracts, essential in the present case, is legally not tenable 

and hence, riot sustainable. In view of the above, I find that the 

impugned order is not sustainable as devoid of merits. Further when the 

question of admissibility of refund filed by the respondent is in dispute in 

view of the provision of section 102 of the Finance Act, 1994, I do not find 

any reason to go further to check the legitimacy of the refund passed on 

the other issue which have been raised by the appellant. 

6.6 In view of the above facts, by keeping other issues open on either 

side, I order to set aside the impugned order and remand the matter 

back to the Refund Sanctioning Authority to decide the matter afresh by 

keeping in mind the observation given in the preceding para and after 

following the principle of nature justice. The respondent is also directed 

to provide the documents, if any called for by the Refund sanctioning 

Authority. The decision of remanding matter back to the refund 

sanctioning aiflhority is supported by the decision of the Hon'ble High 

Court of Gujarat in the Tax Appeal No.276/2014 in the case of 

Commissioner, Service Tax, Ahmedabad V/s Associated Hotels Ltd, 

reported at 20 15(37) STR 723 (Guj.) and also by the decision of the 

Hon'ble CESTAT, WZB Mumbai in case of Commissioner of Central 

Excise, Pune-I Vs. Sai Advantium Ltd and reported in 2012 (27) STR 46 

(Tn.- Mumbai). 

7 ç 4c4-, ç- cjkI dI  3T rf 4ci'.i ,3c4-ç-j c1'tcb 1T 1IdI 

7. The appeal filed by the appellant stands disposed off in above 

terms. 
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By Regd. Post A.D. /Speed Post 

F.NO.V2/ 18/EA2/BVR/2017 Dated .2018 

To, 
1. The Assistant Commissioner, Division- , CGST, 

Bhavnagar. 

(Formerly 'Service Tax Division, Bhavnagar-) 

2. M/s Sukrut Construction Co. 

Nr. Jam Temple, 

Lakhupole, Wadhwan, 

Surendranagar. 
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Copy to:- 
1) The Chief Commissioner, GST & Central Excise, Ahmedabatl Zone, 

Ahmedabad. 

2) The Commissioner (Appeals), Central Taxes, Rajkot. 

3) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 

4) The Assistant Commis sioner, GST & Central Excise, 

Division , Bhavanagar. 

5) The Superintendent, Range- , GST & Central Excise, 

2Division ,Bhavnagar. 

" Guard File. 

7) Guard File for O/o the Additional Director General (Audit),Ahmedabad Zonal 
Unit, Ahmedabad. 


