
  

::3ii-d (3i4i) T  ar i T 3tt ic'114 1:: 

0/0 THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE, 

cjcfl'T tt TT 1T I 2 Floor, GST Bhavan, 

t[ cb'l' fPr I Race Course Ring Road, 

'u.w'k/Rajkot-360 001  

Tele Fax No. 0281 -2477952/2441142 
Email: cexappealsrajkot@gmail.com  

NATION 

AX 
kij 

MARKET 

    

1-ci T. . 9Tt1  :- 

Mf/Tf I! 

Appeal / File No. 

V2/5/EA2/BVR/2017 

 31Tfr/ 

0.1.0. No. 

R/ 66/20 16 

   

Date 
19/ 12/20 16 

3TtT 31T[ HI (Order-In-Appeal No.): 

BHV-EXCUS-000-APP-084-2018-19  

aiir / 08.05.2018
dI / 

Date of Order: Date of issue: 
14.05.2018 

Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit, 

Ahmedabad. 

3TJ1T 'H&Il R,/Ro?s-.3.f. (li.t.) i~,oijcI- 3.o.Ro?I TEr ll? 31T1ff 31Tf [. 

?,1i't' .R°th 310-1'&l t, 11 Fft'1'1 l[1, 3TtFt 31Tf, 31iii, 

Tf T1t 4) rd 3TJT SSI c11 E1R, tZt 3c'-1Ic, ]4i 31111IRTT 4) ThU 

31fC  c  dj, 33ftfl1f 3III 

lT dN11 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 

with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additionàl Director 

General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 

Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3PR 31N4'1-d/ -Nctd 3lIl-d/ 3liIc4-dI -tI.I4 3-iklctcl, o-ç1 3cLU c, lc/ c1Il, I1cc I lIHo1dk 

/ 1TTTI RT 3L41d ITt -lc1 311f 41d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 

Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

tr 3V-[IIV1I & '411c1l) EfT c1lJ-i c1 '-liii /Name & Address of the Appellants & Respondent :- 

1. M/s Tacon Infrastruction P. Ltd., Tacon Complex, 3-Wadi Plot Porbandar 

- 360 575. 

 31Tr(3Tt11) i5ZIfFr Ef1 c4d 1Il(d t 3'ltd 1i1cbI  / TEIT 

3Tt?tf TZR ct) tciI II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) -)i li 3cL4IC, VcI Ictl 3f.l)c f) 3Tt'tlf, 4l 5c-lIC, 

3Ttf[ 1944 c11 RT '35B 3rr tc fT 3rzr, 1994 c11 EITU 86 3TT[ 

I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cldllch,IUI -le--lI1 fiiErT IT11 IT[t iTT 1c1i, o4 3cLlIdM  QE tiITEI 31'-))CI 

TTfUT 41 1[ 2, 3TfT.   o   4T4't TT 1/ 

The special bench of Customs, Excise & Service 'I'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 31lcl-c1 1(a) i c-1R 'L 3T1'ITi1 3TI1T1T 1'[ lI1'( 3Tu1f 'lllJ-II lc'h, 1lR 3c41c Tf 

, lc1Ich( 31i)c'4 o- - Ilct&Ui (il'-?) cl ErETT 4)i~cti, 
,

del, ltJ-Hc') :l1il_? gFc1ç 

3-ll6ll- OO c4i'( c1 1T?t E1T)V If - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaurnah Bhawan, Asarwa Ahrnedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 



S 

(iii) R1T?L1TtlFfT 1J/r 3141N H-dd Ft f1V (3Tr) ici11, 2001, 

fRTR 6 3lBf fIt*1T fTT dk-'I EA-3 c  fi ;51wrr iTfV 

cbd-f 1j*, fff, '-4 41 -jIdI 4 c.dIlI djQ Yi'HiI, 5 

BT ff 3f 4a-,  5 1RT111 tV Zff 50 V B 31TT 50 BflI1 3]1 F) cbaT: 

1,000/- 5,000/- 3TTIT 10,000/- IT c sji-1I -ci c11 cifr 'l-ioi cb.I 1r:r 

T dIci!a-I, lIc1 nf UT 4 TI c1  - ftr 

Iio1ch th ?TT IId RT ¶T 9T IT1T -11c1 & 

411 3 1II flT 'EITV ii 1ld 31c.l iii1wui ci iuiii f1r I rrr 

(-~. 3#) fIv 3Tr- rri 500/- c,[ fftr lc*' ZEI[ff '1I Tff  1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ol crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bend of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31c4 TTl1c)9TUT ir 31qtr, 'rf 311, 1994 4-1 ITr 86(1) 3TFflr lcuct 

1c4Ic'11, 1994, ¶rzrir 9(1) c-1d Ffl S.T.-5 i?I  '4iIQ1'1 4) 5IT .ddii 1c1 

[rT f{ 3flT 3Tf 4 , 3[El11 TT   (3 

t4't 'iITftf) 3Th iT cb (cb ii lc& 411 df ,4I.31 411 J-lI'fl cdI4I 

JTTr 31olt, IV 5 11 ff 3rr r, 5 1rr111 rQ ?IT 50 BT& uif dc1- 3TTT 50 1T11T 'l1T 

3Tff.Il ft i  I: 1,000/- tf
,_

5,000/- til1 3FTT 10,000 / - ;;q;?-  T rrfr 51RT fl 41) 

,ç(do- I f1111[ fF ctt dtdIo1, IITTfT 3i4k14 1T1FUT 41) TlRl1[ t1k 

?1TT 1'F RT T flofl  TV I 

1 dIdTT, 41)  TflT lT vii1v  R1T 3l)c'iR1 ii1ui 41) iisn TF I 

1Tr 3lTT  ith) flv 3rIrtrf rR 500/- qv r ri i'-n 4io-fl Tr 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of servic tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1IT 31rir, 1994 41) cjr{r 86 41) 3T-RT3t (2) ci (2A) 3flç J½ 41) zg)) 31t)'IIf ci( 

11)1ciic.), 1994, 111TiT 9(2) i 9(2A) dd S.T.-7 411 ff 1d1) 3B ITT 

3-ll4ch-I, ~no c kl 3c'-Hc 1F 3TRIT 31k14d (31t1111), 3çq Tl TT TftlT 3r1f 41) 

1c1 cb (3T LJcb crf1 Ad1I1ii1cl I14 PTlV) 3ftt 31Ncd ciciki -l5k1cb 3If 3QTiT 11lIcl-d, 

,3çL4jr, çi/ c1V4, d1) 3% oj(U c41) c 3f 41) 

i  511 1 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

1TY tIc-c4i, po-çk4  3ç (.flC 11 icl 1l'zi  3IZ1 1cU (?) 4 1ff 3Tlft 1T1I1 

 F; 3T911Rir 1944 41) TITT 35LN 3TFF, ') 41) 1c-c1l  31ffT, 1994 41) URT 83 

3T1  '11 §1 BTT 411 , $ 3ITf T 31t)'tlZ1 1l)rtUI 3Ttf d' l- J-I 3ç4 

c  jdI 10 I1T1 (10%), 1W ;rii-ii  lJT f11c1ilad & 1T 1o1I, '3II f lJH1I 

¶1)c1If~,d , f d,rj fZ1T '31W, /1 f i '.TRT 3Tl9f 5TiRT 1n ITt 3Ttf ?, 

4io-ç 3r'-lI 1cl l.cl 1c1I 3"TIT 1v cJ  fl" ¶11ic 

(i) lTU 11 3p5:I- r 

(ii) 5Trr 41) c4) d(çç- Tf1 

(iii) T J-flOc) 6 3BTT i 

lIlchl   ftPTUT TTT 3T I  3[ cb) BTT Tt 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(1) 



ir *i 31Tf: 
Revision app1iation to Government of India: 

3i1f ch'l ltT°1 I14iI lfl1d J-fId-e1) 5c'-jIc JCcb 3T1lliT, 1994 cfl 1RT 

355E P1[ 4&d 3fT[ 3T RRIf .tict 4., PTUT 3ET[ fr 'H 41 ciI, 4.I 
chi r, r-ifbooi,  fzir ncir rrfi / 

A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J-llc'1 11T cichI-Ilci 'Hi-lcl t, 1I cic1iIlloi d-Hc1 1?F chI4.i1I1 1R dI 

t1TT ZIT f 3WT chIIIc ff f d d  -lkdI'Hci f[ ¶t 
fdi5 ZffITffoTf'Hjci -cuj I4.Io-) ?jJf'fgpdj oicbIc1 

4-jt4-jc I/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a waryhouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  
,  Tft [ Lt11d 41 TI 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) T) .3ct-1 jc, 1 4i 1 d ci ci 11T 1IT TRT tlflr ZT RT cb') 'HI ci 1IfF f3T I I / 
In case of oods exorted outside India export to Nepal or hutan, without payment of duty. 

.3c--IIclol lech dIjcj 'i11 jl r 1.!c ¶1I-i 
ccf ciio 4 JT 311T 3T1t  3iklcfd (3Tt) Tu fr 31fr ( 2), 

1998 cl PTU 109 T1 1PTff c1 dI 3JQ1f I4fl) Zff  t1TfT fill dIV 
Credit of any duty allowed to be utilized towards payment of excise duty op final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (I'lo.2) 
Act, 1998. 

4.'c-çj 31Tf c WT1 I-H1I EA-8 f, il 41 oçI4.I .jc-'-llC,ci (33t[) lIcIc., 
2001, 1rT 9 3TFPf , i I-IuI 3 J-II c11 5iT't ITfV I 
iLcç1 3TT i-ci 3flf 3Tt[ 31Tt c1 It +Ic'ldci c11 ;311;1't Tf 1fl W1 

.3ct4I lecb 3{tf, 1944 c11 TIT 35-EE citci lPIftF c  31c1141d11 d't4. P 
TR-6  cffI-  I-Icidci c 1TI / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE oT CEA, 1944, under 
Major Head of Account. 

T 3flf TT fcici Jcb 4 3TIT c 

.'lI +Icoi 5f !ch R *-id-I fI 200/- 1-dIdIci fiJr '1IV Th Zrt I-Icidoi 

T  Vc4i TI tI - 4jclI c tf 1000 -/ djo-J ¶3JJ "lw I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and 1-s. 1000/- where the amount involved is more than 
Rupees One Lac. 

ZT1 ,'H 31TT 4 d-IeI 31Tfr ifT [TTT l ' c2cb d-R'I 3TT f1iT lcb 1 3-Ididlci, 4 ctd 
dj IciI IT 4.1 2f t EfT :?- f11l- 3rc11T 
riiftoi chi .!ch 31I lT Zf 'H4.chle chI 1.!ch 31TT ¶ZI  lIdl / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Fribunal or 
the one a.pplication to the Central (xovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) nffrftlr iici-i 3Tl1Tr, 1975, 31oiHt1-I 3TRITC cici 3iTr ic irr 3fFf 41 
1*ir 6.50 #f r -iicii  è1 Tr MT 'tn1vi /" 

One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act, 1975, as amended. 

RT tT 3cHiC, ]e-c4i i1 I1Ich4. 314)chI o-44I41IcbIUI (1Z 11l) l444IIc1cII, 1982 1FIT 
tf 3i 'H 'H *1 ch4.ci' 'H' 41 34 I 3f1f 1T IIdI I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) .j  31'1 Tfr i1 31tf cjef Ft I-IcI1d c41I.Icb, f 1 I-cLc1  3lT cic'Ioid'H 
31I1T T1I I-II www.cbec.gov.in  ch'l Ii / - 
For the elaborate, detailed and latest provisions relating to filin of appeal to the higher 
appellate authority, the appellant may refer to the Departmental weisite www.ckpc. 

(C) 

(i) 

(iv)  

(v)  

(vi)  

(D) 

(F) 
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ORDER IN APPEAL 

The present appeal has been filed by the Assistant Commissioner, 

Service Tax Division, Bhavnagar (hereinafter referred to as the appellant), 

authorized by the Principal Commissioner, Central Excise & Service Tax, 

Bhavnagar, against Order-in-Original No. R/66/2016 dated 19.12.20 16 passed 

by the Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter 

referred to as the adjudicating authority) in the case of refund claim filed by 

M/s. Tacon Infrastructure Pvt. Ltd., Tacon Complex, 3-Wadi Plot, Porbandar 

(hereinafter referred to as the respondent). 

2. Briefly stated, the respondent filed a claim of refund of Rs. 67,87,399/-

(which includes amount of interest of Rs. 2,10,491/-) under section 102 of the 

Finance Act, 1994 on account of construction related services provided by 

them to various government departments. The services provided by the 

respondent to various government department were exempted vide notification 

No. 25/2012-ST dated 20.06.2012 till 01.03.2015, however, the said exemption 

was withdrawn vide notification No. 6/2015-ST dated 01.03.2015. Again vide 

notification No. 9/2016-ST 01.03.2016, exemption was restored. Vide section 

102 of the Finance Act, 1994 the exemption was granted retrospectively and for 

duty paid during 01.04.2015 to 29.02.2016, refund mechanism was 

prescribed. The refund claim was decided by the adjudicating authority vide 

010 No. R/66/2016 dated 19.12.2016 sanctioning refund amounting to Rs. 

67,87,399/- to the respondent. Being aggrieved, the appellant have filed the 

present appeal. 

3. The appellant have filed the appeal on the following grounds: 

(i) To be eligible for refund of the amount of service tax paid by a service 

provider under section 102 of the Finance Act, 1994, it has to be 

ascertained that the said construction services have been provided 

under a contract which has been entered into before 01.03.2015 and 

on which stamp duty, if required, has been paid on or before 

01.03.2015. The other important condition is that application for the 

claim of refund of service tax should have been made within the 

period of six months from the date on which the Finance Bill, 2016 

received assent of the President of India. From scrutiny of the 

documents submitted by the respondent alongwith refund claim, it is 

noticed that the respondent has not submitted copy of any contract 

entered into by them with the service receiver. In absence of copy of 

4 
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full contract, it cannot be verified and ascertained that the respondent 

had provided the said construction services to the government or a 

local authority or a governmental authority under a contract which 

has been entered into before 01.03.2015 and on which stamp duty 

has been paid by them on or before 01.03.2015. This is a prime 

condition under sub-section (1) of section 102 of the Finance Act, 

1994, for sanction of refund. 

(ii) Without scrutiny of the contract(s), the adjudicating authority has 

held that the burden of service tax has not been passed on to any 

other person by the respondent. In this regard, the facts can be 

ascertained only by scrutiny/verification of the contract and the 

bills/invoices issued by them in respect of work pertaining to the said 

contract. As held by the Hon. Supreme Court of India in the case of 

M/s. Mafatlal Industries Ltd. Vs. Union of India, reported in 1997 (89) 

ELT 247 (S.C.), refund of tax/duty is grantable only when it is 

established that burden of tax/duty has not been passed on to others. 

The doctrine of unjust enrichment is a just and salutary doctrine, no 

person can seek to collect the tax from both the ends. 

(iii) The respondent has claimed refund of interest amounting to Rs. 

2,10,491/- paid by them on the amount of service tax which was not 

paid in time by them and the adjudicating authority has sanctioned 

the same, by relying on the provisions of section 102 of the Fifiance 

Act, 1994. As provided under sub-section (2) of section 102 of the 

Finance Act, 1994, refund shall be made of all such service tax which 

has been collected but which would not have been so collected had 

sub-section (1) been in force at all the material time. The term 

"interest" is nowhere to be found in the section 102, ibid. It is settled 

law that the meaning of any term in a. taxing statute cannot be 

understood with reference to even similar term used in the different 

taxing statute. It is essentially to be understood in the context it is 

used in the very section where the term is found to have been used. 

Being so, even while understanding the term 'refund of interest' in the 

section 1 lB of the Central Excise Act, 1944, it cannot be made 

applicable with reference to the refund of service tax allowed in terms 

of section 102 of the Finance Act, 1994 which is a different 

enactment. Once section 102 ibid clearly specifies that the refund of 

service tax has to be made, there is no scope to contend that the 

refund of interest is also specified under the said section. The 

question of refund can arise only when the provisions allowing refund 

5 
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clearly speaks of 'refund of the interest', which is absent in section 

102 of the Finance Act, 1994. Moreover, respondent has paid interest 

in this case is a penal action and there is no provision under section 

102 of the Finance Act, 1994 to refund it. 

(iv) It is noticed from the ST-3 returns filed by the respondent for the 

relevant period that they have utilized Cenvat credit for payment of 

service tax at the relevant time. The adjudicating authority has not 

considered this fact while deciding the refund claim filed by the 

respondent as to whether Cenvat credit was allowed to the respondent 

while allowing benefit of exemption from payment of service tax for 

which refund application has been filed by them. Thus, he has failed 

to verify and ascertain the facts from the records before passing 

impugned refund orders. 

(v) In view of the above, the impugned order passed by the adjudicating 

authority sanctioning refund of Rs. 67,87,399/- under section 1 lB of 

the Central Excise Act, 1994 as made applicable to the service tax 

matters vide section 83 of the Finance Act, 1994, is not proper, 

correct and legally sustainable and hence liable to be set aside. 

4. Hearing in the matter was held on 19.02.20 18, which was attended by 

Shri Punit Prajapati and Shri Hiren H. Shah, C.A. and submitted the 

submissions dated 19.02.20 18 for consideration. They clarified that the 

contract in full was submitted to the refund sanctioning authority and 

submitted the copy of contract for consideration. Nobody appeared from 

appellant side. 

5. The respondent have contended that - 

(i) Refund is pertaining to two contracts and full copies of both contracts 

are attached as Annexure 16 and 17 to refund claim dated 

08.11.2016 duly filed and acknowledged on 10.11.2016. They 

submitted a copy of same. Thus, entire copies of contracts were 

available to the adjudicating authority and were considered before 

granting the refund. Thus, entire appeal is based on wrong perception 

of the facts and shall be dismissed merely on this ground. 

(ii) Further, as appeal is based on wrong perception of fact that full 

copies of the contract were not available and hence, concept of unjust 

enrichment has not been considered by the adjudicating authority. In 

fact at para 3 at point no. 6, adjudicating authority has mentioned 

that the claimant has furnished work orders and tender documents. 

6 
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Thus, ground taken in the appeal is based on wrong assumption of 

the facts. At para 15 of the 010, it is clearly mentioned that the 

claimant has submitted the CA certificate from their statutory 

auditors to effect that they have not passed on the burden of tax to 

the service recipient. This fact is totally ignored in the appeal by the 

department. 

(iii) Entire refund is pertaining to execution of two contracts only. First is 

from Executive Engineer, Road and Building Department 

(Government of Gujarat) and another one is awarded by Chief 

Engineer (Air Force), Military Engineer Services (Central Government). 

For first contract, they have specifically asked for the reimbursement 

of the newly introduced service tax on the contract through letter 

dated 27.02.2016. However, in reply to the above letter, Exeëutive 

Engineer has specifically through letter dated 17.03.20 16 stated that 

Tacon will not be reimbursed with the amount of service tax 

paid/payable by them. It proves beyond doubt that incidence of tax is 

not passed on by them to service recipient. Copy of said letter was 

enclosed and stated that the same was also enclosed with refund 

claim and duly considered by the adjudicating authority. They have 

also submitted payment advice issued by the State Government for 

releasing of the payment against the work. In the same payment 

advice, it is clear that no payment of service tax is made to them and 

entire burden is borne by them. In case of second contract, Military 

Engineer Service, in contract at page No. 11 at Paragraph G it is 

clearly mentioned that as this contract is not subject to service tax. 

Hence from the inception of the contract it was clear that no tax is 

payable and question of passing burden of tax doesn't arise at all. 

Further, in second contract, MES were agreed to pay service tax 

which was subsequently become payable due to amendment in law 

through budget 2015 and had also debited the same from their 

account. However, on receipt of refund claim they have immediately 

transferred this fund to them on 04.01.2017 through Cheque No. 

042169. They have also issued an acknowledgment dated 09.01.2017 

from F. No. 8988/180/E8 for above payment. In acknowledgement 

they have specifically mentioned that this receipt is for refund of 

service tax. Thus, it is beyond doubt that they have already paid the 

amount of service tax refund to MES and it is beyond doubt that they 

have not passed on the burden of tax for this contract. They enclosed 

copy of receipt. 

7 
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(iv) Services were provided under the contracts which are awarded prior 

to 01.03.2015, when services were exempted and hence, there is no 

question of inclusion of service tax in the price quoted or contract 

awarded. They have never included service tax in the cost for quoting 

the price for the contract and hence passing of the burden of tax, 

through prices inclusive of tax, is not possible at all. On removal of 

exemption from 01.03.2015, they have paid the tax on total value of 

the invoices raised. They have not considered the bill as of it is 

inclusive of the tax. This fact can be verified from the calculation 

sheet of refund amount attached with the refund claim. 

(v) The doubt regarding utilization of Cenvat credit, raised in the appeal 

is without any basis. They have submitted copies of all the challans. 

In fact, it can be seen from working sheet of the refund that they are 

paying separate challans for individual RA bills and service tax 

against each of the PA bill is correlated with the amount of each 

challan. In fact they have also provided CA certificate to that effect 

after specific query raised by the adjudicating authority and this fact 

is already recorded at para 13(2) of the 010. Thus, issue of utilization 

of Cenvat credit is raised without application of mind. 

(vi) In appeal it is argued that interest paid by them is not refundable as 

specific provision is missing in the section 102 of the Finance Act, 

1994. However, the appeal is totally silent on the specific findings of 

the adjudicating authority on refund of interest. Adjudicating 

authority has specifically found that liability to pay interest arise only 

if liability to pay tax is there. He has further noted that refund under 

section 1 lB of the Central Excise Act, 1944 is also available for 

interest as specifically mentioned therein particularly amendment in 

the year 2008. In absence of liability of tax itself, question of liability 

of payment of interest doesn't arise at all and the same, if paid, 

should be refunded alongwith the refund of tax. 

(vii) Section 102 of the Finance Act, 2016 categorically states that no 

service tax shall be levied or collected during the period commencing 

from the 1st  day of April, 2015 and ending with the 29th  day of 

February, 2016 (both days inclusive), in respect of certain services. 

From the wording of this provision it is clear that no tax shall be 

levied or collected and hence liability to pay tax itself is absent. In 

terms of section 75 of the Finance Act, 1994, person liable to pay tax 

is required to pay the interest. As in their case, they are not the 

person liable to pay tax question of payment of interest doesn't arise 
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at all. From the reading of the section 75, it is clear that liability to 

pay interest can't be delinked with the liability to pay service tax. Both 

are conjunctive and must go together. Therefore, any amount paid as 

interest should be refunded alongwith the refund of tax. 

(viii) It is argued in the appeal that exemption is available only if stamp 

duty is paid before 01.03.2015. However, in terms of section 102 of 

the Finance Act, 2016 "appropriate stamp duty" is to be considered. 

In terms of schedule 1 to the Bombay Stamp Act, 1958, (as made 

applicable to Gujarat), contracts between Government and Principle 

Contractor are exempt from making payment of stamp duty and 

hence "appropriate stamp duty" is applied to the present contract. 

6. I have carefully gone through the refund order, grounds of appeal and 

contentions raised by respondent in cross objection as well as during personal 

hearing. I find that the respondent have entered into agreements/contracts 

with Government/Local authority! Government authority to provide works as 

detailed at para-12 of the impugned order. The services provided to the 

Government in relation to the construction work were previously exempted vide 

entry 12(a) and (c) of Mega Exemption Notification No. 25/2012 dated 

20.06.2012, applicable from 01.07.2012 under the new levy of negative list 

based service tax. However, these exemption entries of Notification No. 

25/2012-ST were deleted vide the Finance Act, 2015 and accordingly, a 

Notification No. 06/2015-ST dated 01.03.2015 was issued for withdrawal of the 

said exemption. Hence, with effect from 1St April 2015, services provided to the 

Government, a Local Authority or a Governmental Authority in respect of 

construction, erection, commissioning, installation, completion, fitting out, 

repair, maintenance, renovation or alteration of a civil structure or any original 

works meant predominantly for use other than for commerce, industries, or 

any other business or profession and or a structure meant predominantly for 

use as educational, clinical, art or cultural establishment became taxable. 

Accordingly, the respondent paid service tax on bills raised from 0 1.04.20.15 for 

above mentioned services provided to various Government Departments under 

the contracts claimed to have been entered into with them prior to 1st March, 

2015. Such service tax is aggregating to Rs. 65,76,908/- on bills raised 

during the period from 01.04.2015 to 29.02.2016 and interest amounting to 

Rs. 2,10,491/- on delayed payment of such service tax under the above 

mentioned contracts (total refund claim Rs. 67,87,399/-). Through the Finance 

Act, 2016, the exemption in respect of such construction related services 

provided to the Government etc. has been restored to. Accordingly, Notification 
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No. 9/ 2016-ST dated 01.03.2016 has been issued to amend notification 

25/ 2012-ST dated 20.06.2012 so as to insert entry 12A, to exempt above 

stated services in respect of which contract has been entered into prior to 1st 

March, 2015. However, in respect of such services provided and bills raised by 

the assessee during the period from 01.04.2015 to 29.02.2016 (both days 

inclusive) to the Government, Local Authority, Governmental Authority etc., on 

which the service tax had been paid by the service provider due to withdrawal 

of the exemption entry of Notification 25/ 2012-ST ibid which was operative 

during that period, a new provision -Section 102 has been inserted through 

the Finance Act, 2016, to grant the refund of the said service tax paid on such 

services during that period. Therefore, the respondent claimed refund of Rs. 

67,87,399/- paid by them in respect of the services provided to the 

Government during the FY 20 15-16 as per newly introduced Section 102 of the 

Finance Act, 1994, the relevant portion thereto is reproduced as under for 

better appreciation of the issues. 

(1) Notwithstanding anything contained in section 66B, no service tax shall be 

levied or collected during the period commencing from the 01.04.2015 and 

ending with the 29.02.2016, in respect of taxable services provided to the 

Government, a local authority or a Governmental authority, by way of 

construction, erection, commissioning, installation, completion, fitting out, 

repair, maintenance, renovation, alteration of- 

(a) a civil structure or any other original works meant 

predominantly for use other than for commerce, industry or any 

other business or profession; 

(b) a structure meant predominantly for use as- 

(i) an educational establishment; 

(ii) a clinical establishment; or 

(iii) an art or cultural establishment; 

(c) a residential complex predominantly meant for self-use or for the use of 

their employees or other person specified in Explanation 1 to clause (44) 

of section 65B of the said Act, 

under a contract entered into before the 01.03.2015 and on which 

appropriate stamp duty, where applicable, had been paid before that date, 

(2) Refund shall be made of all such service tax which has been collected but 

which would not have been collected has sub section (1) been in force at all 

the material times. 

Keeping the said provisions of Section 102 ibid in mind, I proceed to 

decide the appeal as under. 

7. I find that there is no dispute that the provisions of Section 102 of the 

Finance Act, 1994 provide for the refund of service tax paid in respect of service 

provided to the Government under the specified categories i.e. construction, 

erection, comfnissioning, installation, completion, fitting out, repair, 

maintenance, renovation or alteration for the purpose specified in the 
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provisions. There is also no dispute that the nature of services provided by the 

respondent is construction related services to the Government and Local 

Authority during the FY 2015-16 and the said services were exempted till 

31.03.2015 (i.e., upto FY 2014-15) as per entry No. 12 of Mega Exemption 

Notification No. 25/2012-ST. There is also no dispute that the respondent paid 

Service Tax of Rs. 65,76,908/- alongwith interest of Rs. 2,10,491/- on delayed 

payment of service tax. However, the appellant had filed the appeal both on 

merits as well as on the grounds of unjust enrichment. The appellant had 

vehemently contended as inter alia, mentioned at Para-3 above. The respcindent 

has also filed the cross objection inter alia, on the grounds as detailed at Para-5 

above. Thus, issue for decision before me is to decide whether the refund 

allowed by the Adjudicating Authority under the impugned order is legally 

sustainable or not. Now, I take up each issue on which appellant contended, for 

decision. 

8. On the contention that the respondent has not submitted copy of any 

contract, I find that the respondent have submitted evidence showing that they 

have submitted copies of both the contracts alongwith their refund application. 

Further, the refund claim in question was filed alongwith the documents 

including Copies of Work Orders, tender documents and duplicate copies of 

invoices as mentioned at para-3 of the impugned order. This fact is not disputed 

by the appellant before me. Further, as mentioned at para-4 of the impugned 

order, the said claim with documents were sent to the Range Officer for 

verification and the Verification Report dated 22.11.2016 submitted, also do not 

point out this issue of non submission of contracts and the claim was verified 

on the basis of documents submitted with the claim and thus, no specific query 

was raised in the said verification report. Further, as mentioned at para-5 of the 

impugned order, I also find that subsequently when the Querry Memo dated 

24. 11.2016 was issued to the respondent, these contracts/agreements copies 

were not asked for. Thus, from these facts, it clearly transpires that the 

Adjudicating Authority after relying on the work orders, tender documents and 

R.A.bills raised, had come to conclusion that the respondent had provided the 

construction services to the Government authorities in respect of the 

contracts/agreements entered before 01.03.2015. Thus, the Adjudicating 

Authority had satisfied himself that the condition viz. 'a contract entered into 

before the 01,03.2015' of the Sub-Section (1) of Section 102 ibid had been 

fulfilled in the present case. Further, said condition is there in the said section 

102 ibid just to ensure that the benefits are available in respect of those 

contracts which are entered before 01.03.2015 only. The Adjudicating Authority 
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on the basis of the work orders and R.A.Bills and on the basis of the verification 

report of the Range Office has satisfied himself and found that the said 

contracts were actually entered before 01.03.2015 and thus, under the 

circumstances, I do not find any infirmity in the impugned order. Further, I also 

find that it is not the contention of the appellant that the contracts for which 

refund granted were entered after 01.03.2015 and no such evidences or any 

contradictory facts have been placed before me by the appellant. On the other 

hand, the respondent have submitted evidence that they have provided copies of 

contract to the adjudicating authority at the time of filing refund application. 

Further, this issue was also not raised in the Querry Memo dated 25.11.2016 

issued to the respondent. Further, I also find that there is neither any specific 

requirement enumerated in the said Section 102 ibid that the refund claim 

should invariably be accompanied by the copies of the contracts nor any 

circulars/instruction issued by the department for the same. Hence, when the 

condition that contacts should be prior to 01.03.2015 is fulfilled, I do not find 

force in the said contention of the appellant. I therefore, reject this contention 

being not sustainable in the eyes of law. 

9. It is further contended by the appellant that in absence of 

contract! agreement, the aspect of unjust enrichment cannot be verified and 

therefore the adjudicating authority has erred in holding that there is no unjust 

enriclment and has vehemently contended that refund of tax is grantable only 

when it is established that burden of tax has not been passed on to others as 

the Doctrine of Unjust Enrichment is a just and salutary doctrine. In this 

regard, I find that the respondent has contended that they have provided copies 

of both the contracts with the refund application and hence the point raised by 

the appellant is factually incorrect. On going through the cross objection filed by 

the respondent it is noticed that in case of service provided by them to Military 

Engineering Services (MES), MES had agreed to pay the service tax to the 

respondent which subsequently became payable due to amendment in law 

through budget 2015 and had also debited the same from their account. 

However, on receipt of refund claim the respondent had immediately transferred 

the fund to them on 04.01.2017 through cheque No. 042169 and MES had 

issued acknowledgment dated 09 .01.2017. Thus, it is clear that the respondent 

had collected service tax from MES for the services provided by them to MES 

during 01.04.2015 to 29.02.20 16. Despite having collected the service tax from 

MES, the respondent was brave enough to submit a certificate from their 

Chartered Accountant that the burden of service tax had not been passed on to 

any other person. The adjudicating authority has sanctioned the refund based 
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on the certificate issued by C.A. Since such certificate of C.A. is not made 

available to me either by appellant or by the respondent, I am not able to 

ascertain as to how such certificate was issued or the language used in such 

certificate, it is clear that the aspect of unjust enrichment was not properly 

verified by the adjudicating authority. Had the adjudicating authority properly 

verified the financial records of the respondent, it would have immediately 

known to him that the burden was already passed on to the MES. Though it is 

argued by the respondent that they have immediately transferred the funds to 

MES and that MES had issued acknowledgment for the same, the fact remains 

that the adjudicating authority has not properly verified the aspect of unjust 

enrichment. It is highly possible that such type of lacuna might be there in case 

of another contract also. Therefore, in my considered view, the aspect of unjust 

enrichment is required to be re-examined thoroughly. 

10. In view of the facts and discussion herein above, I feel it appropriate that 

this issue of unjust enrichment needs to be re-examined in light of my above 

observation so as to ascertain whether or not the incidence of service Tax and 

interest, paid on such tax had been passed on by him to any other person or 

service receivers. Further, it is also essential to examine whether or not the 

respondent has charged the service tax and accordingly raised the liability to 

that extent on the service receivers in their books of accounts. Hence, the 

matter needs to be remanded back to Adjudicating Authority for deciding afresh 

the above issue in light of my above observation after giving an opportunity of 

hearing to the respondent. The respondent is also directed to put all the 

evidences before the Adjudicating Authority that may be asked for by 

the Adjudicating Authority when the matter is heard in remand proceedings in 

order to enable the Adjudicating Authority to decide the case a fresh. . These 

findings of mine are supported by the decision of the Hon'ble High Court of 

Gujarat in the Tax Appeal No.276/2014 in the case of Commissioner, Service 

Tax, Ahmedabad V/s Associated Hotels Ltd, reported at 20 15(37) STR 723 (Guj.) 

and also by the decision of the Hon'ble CESTAT, WZB Mumbai in case of 

Commissioner of Central Excise, Pune-I Vs. Sai Advantium Ltd and reported in 

2012 (27) STR 46 (Tn.- Mumbai). 

11. Further, it is the contention of the appellant that refund of the interest 

is not admissible as per of Section-102 of the Finance Act, 1994, in as much 

as sub-section (2) of Section-102 of the Finance Act, 1994, provides that 

"rfund shall be made of all such Service Tax which has been collected ... "; that 

the refund of interest can only be allowed if the provisions of allowing refund 
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clearly specifies of crefund  of interest', which is absent in Section 102 ibid; that, 

payment of interest by the respondent was due to not paying service tax in time 

and thus, it is by nature of penal action which is not covered under Section 102 

ibid. The respondent has submitted that liability of interest arises only if liability 

to pay tax is there. Since no service tax liability is there as per section 102, 

there cannot be any interest. Interest liability is under section 75 of the Finance 

Act, 1994 and it is clear that liability to pay interest cannot be delinked with 

liability to pay tax. Both are conjunctive and must go together. In this regard, I 

find that the impugned order is passed granting refund is in view of the 

provisions of Section 1 lB of the Central Excise Act, 1944 as made applicable to 

service tax matter under Section 83 of the Finance Act, 1994 read with Section 

102 of the Finance Act, 2016. The provisions of Section 11B ibid, which very 

categorically provides for refund of any service tax and interest, if any, paid on 

such duty/tax. Hence, refund of interest, paid on such service tax which are 

admissible for reTund under the said Section 102 ibid, is also available under 

the said Section 102 ibid read with provisions of Section 1 lB of the Central 

Excise Act, 1944 as made applicable to service tax matter under Section 83 of 

the Finance Act, 1994, provided the refund of service tax itself is admissible 

under the said provisions. When the issue of admissibility refund of service tax 

in the present case on the issue of unjust enrichment is directed to be examined 

by the Adjudicating Authority for which case is remanded back, this issue of 

availability of interest may also be taken up in the remand proceedings by the 

Adjudicating Authority in light of my above observation. 

12. It is further contended by the appellant that the adjudicating authority 

has not considered that the respondent have utilized Cenvat credit for payment 

of service tax and sanctioned the refund claim without verifying as to whether 

Cenvat credit was allowed to the respondent while allowing benefit of exemption 

from payment of service tax or not. In this regard, respondent has submitted 

that they had submitted copies of all the challans paid separately for each RA 

bill alongwith certificate from CA. This fact is already recorded in 010. Thus, 

issue of Cenvat credit is raised without application of mind. In this regard, I find 

that the adjudicating authority has not examined the aspect that when service 

tax on output service is exempted, whether an assessee can avail Cenvat credit 

or not. In my view, this condition was required to be satisfied. However, I find 

that nothing is forthcoming from the impugned 010. Since the matter is being 

remanded back to the adjudicating authority on the issue of unjust enrichment, 

the adjudicating authority should also examine this issue of admissibility of 
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credit when output service is exempted, as neither appellant nor respondent 

have provided any data regarding utilization of Cenvat credit by the respondent. 

13. In view of the facts and discussion herein foregoing paras, I set aside the 

impugned order in above terms and disposed off the appeal filed by the 

appellant by way of remand to adjudicating authority. 
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