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 4i  

dI4I 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/ 2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 

Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31'R 31Nc4-d/ tIctv1 31klc-d/ 3Yk1'tdI +15FIi 31F"-Id, bo-ck 3c'-1I, ]cii/ ,cflcb, I1cb / lI-1oldI 
/ 1in ii' 3)d -ii 31Tl +jId: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

ti 314 d & 1c1k) iJT 11T '-c1I /Name & Address of the Appellants & Respondent :- 

1.M/s Vraj Construction Co., Block No. 4, 2nd Floor, Sardar Patel Shopping 
Centre Jilla Panchayat RoadAmreli 365 601. 

 3f(3.t C4çj ThJd .3I4td '4l1lcIiI  I [FfIUT 

3TtW iTZIT qv( -cbdI I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

t lc ,,o-ck4 3cIc, ]ccI1 i4 dllch. cI a- NI1lcbUI i1t 3Tt1tf, -ç.I 
1944 4) 2IRT 35B 3T[ i fr 31rr, 1994 c 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cd1fcUj -Iio- :rI:t -1i 1l,,,-k jc1iC,o1 1 1Ic 3-1L)c 

liifcj c)  f1r Gri14 i 2, 31R. ri, c  41 Z51T?r dITfV I! 
The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) , 1c-d t- 1(a) Gldit dIIJ 3T'-11ft 3If[?IT TI-t 3P11r +fl-n 1e.c4, Zf 3c4Icl 1c-'1i i 

3l41c.I o4I1hI (-èc.) cl qfri 4lrf 1cbI, , clIc4I dc'i, IIc' I1f 3fl1T 

3I1dlI6lIC- °olF, c) 41 31T iE1T1V I! - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 

- - 

jc-I.fld4 1-'h 

863r 

of CEA, 1944 



(iii) 3i4)i ?L1TiT[fifT0T -ld-lT 3141f -dd f .3c1Iic, 1c'-cii (3Ttl1[) ¶l1cic'1, 2001, 
fjr 6 3Th1lT 1l11T fIT di lll EA-3 cii) iiO-ii rrfiv I 

'i6i 3c-L4k   c  RTT ,c4iil 4:;f  d-Iidi 3Tht c1diNi dNI d-io1l, 't-li. 5 
iTl 1T 3T lid-i, 5 1pIf iL ?Jf  50 qg 'l dcii 3TF 50 TT "-P- 3T11N ?t  

1,000/- ,_5,000/tr 31FiT 10,000/- ciii 5lT  41   ciTh ir)r 
diçJo-[, riI1lT 3Tt i1?T fItFTUT c{1 iiili idcb l-k a-lid-i ¶ 

,c1il lT Iid TtFl ciki fZlT 3ITT PTV I cild R4- ifT dic1iol, 
cl 3-I RT t9T PTttf i 31 11iff1EiTUT cl T1T TIf T1 31T 

(-?. 3u) tiv 3r- IT1 500/- tp:r Eli ri Trr c4a-j Tr I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5D00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

lTZT1tF0T I'HT 3Jcflf
,  tf 3t, 1994 4 ru 86(1) c1I'b 

ficiic4), 1994, fIRTT 9(1) c1c-I If*II i'i ST.-5 c) 5ff ii11 t 3F* 

1T [ 3-1T1 ¶ 31 41 , 3lT ii tT   ciii. (3T ch ld-Iid 

ETlTh) ci-i chn 1ci r1r rri, a1i clicii  41 d-iYdr JJI c1  d-fldj ddftd.li 

di I 'ii d-I di, l V 5 Ii11RT ff 3f ciid-I, 5 lqT qv ziT 50 itr dcii 3f1IT 50 ;rr& V 

ifr ciid-if: 1,000/- t
,_

5,000/- 3T 10,000/- trlr i frftr ii-ii ic -ci 4 
jçda1 'lii. I *IIf fl; EfJ dIdio1, I6I)1d 3i4lcI aIi1I(lCfi,lUi c1) lkili 

ft 1Th -iic dcii )cii ?TT 1T i.i1~rid Jtf 4FT lT 'IIa-1i PTV 

1'R ciii didid, 41 3  IRT t T JTtV i1i Hi1?11T 3ft)T IklI1lcii,tUi 4) iRiii 11I1 I 

FTii 3T1T (.-?. 3) fi  3TT-qT [r1 500/- IV r iid-li cii1.oli ff I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescnbed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha'l be certified copy) and should he accompanied by a fees of Rs. 1u00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Reflistrar of the bench of nominated Public 
Sector Bank of the place ivher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1f 1994 4l TFU 86 4 3t- .lTT3ft (2) Vc (2A) 3TB1 c  c TZ1f 3Tt[, ciicii 

d-ii14'I, 1994, ftZiT 9(2) Vc1 9(2A) dd frfft1r I,lLIf S.T.-7 c) 5ff -lidfl 3p 

3-ftLlct-d, na-cld.l 3cLiid ic-cii 3T-14F 3IT?TT (3Td1liR), ioçk ic'-iic', l-nb ITT tiifi. 31Tf 4) ',iiii' 

elo1 ciii. (3T Vcii I1t j-ii)Tl1i 'lTf) 31 31Hictd ?Ttr 1$idicii 31icld 3lTiT 3'-1id4ci-d, 

ia-cId.4 .3ç-'-lic, ic'-ciu/ dicii, c4i kld iilchUi cii 3lTT ciii 1r ?,a-i 8TIt 3iTT c1 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

Mf bocld4 .3ct-lld 1ccii T 41ciicii 1-11cd. AiftcI, Ui (Tz) ~t 3ft1fr RTT1 

.-iie. ri 31rrr 1944 41 ITT 35iii 3TT, i'I 4) ¶--1  31iRTr, 1994 41 11T 83 

3Tl9r c1ic4- '* 1PT 4) , 1 31Tf cffr IcId Ui1ciiUi f 31d1Thf -Id 3c'lI, 

lccii/iT cii i-I!di 10 I1ITIF (10%), lci RTiT Vci i1dHdi fciu1~,d , Tf ld- di, Ici * 1d-ñdI 

fcli1~,d , 
ifJ didia1 tII oiiV, f/f 1i  i Trf T?r 31f1[ ?.,d.l T1 

V3flftI 

.3cYic, icii c1 c1icii 3TITiT "RPT fFQ dIV ]c-cji" f-oi ff1f 

(i) U113TTPR 

(ii) o-j 3f clf c1l di  dicd 

(iii) o1 3[RT I d1Ic1c It?PT 6 311f41f dl 

- TT tIITT llcc1i (Th 2) 311I1RTiT 2014 31TT ic' 'idI 

11i1lciii1 -IdT ffZTthT TT 3T5It Vct 3ftf t clIdI 

For an ap?eal  to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 whici is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) TR? II 4. t qt1TuT  3TrT: 
Revision app1iation to Government of India: 

4-I 31Tf cb) t1[11JT 4fl1cbi 0iS1i -iiJ-le'1 t, fT 3ç'4)c lc' 3f, 1994 41 TIT 

35EE I'iT dch 3TI 3T 1Rr .i-I 4.'I 4., 1T1JT 31TthT frr I c'l l, 4.' 

1IT, (tt tT lY f, Rr oi cc'-l10001, ct 1Z1T .,1Io1I 1TfVI / 
A revision application, lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

I1 J-Hc'l c4.-IIci HId- i, iI 1c4i4.1lo1 d-tlel  ¶Ft cbI4.4t dI -U4.dI1 

tTf ?Tr 13f 3Zf I4.lIo1 1T 1b4. li I'f d16 ' 1T d I4.dIJ-Io-I 1T ¶ 

 f ff H°T d'1Ic' I,14.-H-cli4.UI 1 cbI4.4sfl  T[ fl* 4'gr .i-nei 

d-fld-jç fI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) ff c  id dU ?f  1, -ç1 r4,t Jflc1 d3 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) T1 3ç'IIc, ch f 1djdIo1 fi ¶o1I T[ fTf T TTT t1 '-IIc1 f'ZlT NI t / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

jc'tioi ¶ir j) '?f 3ç 1 c-rj 

d-fla- 41 3flf 3f3II d(3 )mfrMfltrz[Jr (r. 2), 
1998 cf  c.mi 109 4  d3 dI4 3T1T  t' Zff  tfti dIIJ 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is pssed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the finance (No.2) 
Act, 1998. 

4.)c ç  3TTif 41 ',4RT U'.II 4.144I EA-8 if, c4) o-ç4 3ç4.Uco1 (3Tt11r) 1iici, 

4.'c(-c13fl jTfc.4 3T 3TTc1 4fj 4.jç d 

5c4IC inli 3JZf[, 1944 cg ir 35-EE   1IPIfT ]et c1) 31ckld) d'(4. 
TR-6 1ff Ic.do-1 41 1TVI / 
The above ajDplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central h.xcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompamed by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE oT CEA, 1944, under 
Major Head of Account. 

(vi) t[UT 3TT m%i -oId  cl 4 1TT Efl1V I 
 4..j ç jd, 4.c4  1i IT 4.t[f ff 3f c4 ft 200/ - f dIdI,l 1Zfr 'iffiT 3fr4.. ?fl 
[ Lcb I1T lc'rr f cIdj t t II[t 1000 -I dIdIo1 t31IT "iR 

The revision application shall be accompanied 'by a fee of Rs. 200/,- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

4.1 3ITT 4 1c1 31Tft EFF FiTf ' fr ccb d-lel 3TTT f   41 dTdTF, 4d 
C0d1 t fii iiii tlI1l i TT 4  fij' 41 1[ ' 34I 

o1.1I1Ict4.UI t c1i  3Tt1IW ZjJ IRT 4.-I4.41Fe ct) 1.!c1i 3TTif 1IT 'iIdI ' I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstandin the fad that the one appeal to the Appellant rribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Ks. 1 lakh fee of Rs. 100/- for each. 

II.iIeI4 Ic'4' 3T1fJ[, 1975, .31o14.-IT,11- I 31HR' JH1 31T[ 'T4 TiTi'  3ITT 41 

Tf tR 1t*fr 6.50 *'f Ff I4ICII 1?.1t 'Tf ff T11TI / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act,1975, as amended. 

(F) 4))Lj, SJQ.1',, ia-c'I4I 3cYIc, 1c-i' 1j4 ,lc*)4. 1lc)44 a1k1I1lct4.UI (th ¶11) ¶ Ic1e, 1982 

lc 3T F'I1TT d-IlJ-Ic'l'I c4,? 4.411IcI 14 4I 3frZ' 41Io-1 3flcbcI fiff IIcII I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) j  .31tftki n11EF[I  3141f cIicj ' [[ c4fltich, I -c,d 31t oic'lo'icii-I 1TiFTh9I' 

31rrt 1RT4f at'tii www.cbec.gov.in  cb'l ITFf I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in  

(iv)  

(v)  

(D)  

(E)  
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ORDER IN APPEAL 

The Assistant Commissioner, Service Tax Division, Bhavnagar 

(hereinafter referred to as "the appellant") authorized by the Principal 

Commissioner, Central Excise & Service Tax, Bhavnagar vide Review 

Order of F. No. V/2-208/Ref/RRA/2016-17 dated 20.02.20 17, has filed 

an appeal against the Order-In-Original No. R/0/2016 dated 

23.11.2016 (hereinafter referred to as the "impugned order") passed by 

the Assistant Commissioner, Service Tax Division, Bhavnagar 

(hereinafter referred to as the 'Adjudicating Authority"). 

2. Briefly stated facts of the case are as under:- 

(i) M/s Vraj Construction Co. Block-4, 2nd  Floor, Sardar Patel 

Shopping Centre, Jilla Panchayat Road, Amreli-36560 1 (herein 

after referred to as 'the respondent'),Service Tax Registration 

No. AAFFVO545GSTOO1, filed refund claim of Rs.1O,63,202/-

on 28.9.2016 under section 11 B of the Central Excise Act, 

1944 as made applicable to Service Tax vide Section 83 of the 

Finance Act,1994,on account of retrospective exemptions 

granted to the services provided to the Government 

Departments and Local Authorities in terms of the provision of 

Section-102 of the Finance Act, 1994. The aforesaid claim was 

filed on 28.09.20 16 along with documents as detailed at Para-

03 of the impugned order. However, on scrutiny of the said 

claim, Query Memo dated 27.10.2016 was issued to the 

respondent asking them to submit the documents/information 

as detailed at Para-5 of the impugned order. 

(ii) After following the doctrine of Natural Justice ,the Adjudicating 

Authority sanctioned refund claim of Rs. 10,41,669/- under 

the provisions of Section 1 lB of the Central Excise Act, 1944 

as made applicable to service tax under Section 83 of the 

Finance Act, 1994 read with Section 102 of the Finance Act, 

2016. 

3. Being aggrieved by the impugned order, the appellant duly 

authorized by the Principal Commissioner, Central Excise & Service Tax, 

Bhavnagar vide Review Order dated 20.02.20 17 issued from F. No. V/2-

208/Ref/RRA/2016-17 has filed an appeal against the impugned order 

wherein it is inter-alia contended that ;
i 
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(i) the respondent did not submit the copy of any contract entered into 

by them with the service receiver for providing the services on which 

they paid Service Tax and for which refund in question was claimed. 

In absence of copy of contract, it can not be verified and ascertained 

that the respondent had provided the said construction service to 

the Government Departments under contract which had been 

entered into before 01.03.2015 and on which stamp duty had been 

paid by them on or before 01.03.2015. This is a prime condition 

under sub-section (1) of Section 102 of the Finance Act, 1994. 

(ii) without scrutiny of the contracts, the Adjudicating Authority has 

erred by holding that the burden of service tax had not been passed 

on to any other person by the respondent. These facts could only be 

scrutiny/verified/ascertained by scrutiny of Contracts and 

Bills/invoices issued by the respondent. 

4. The respondent vide letter dated 21.04.2017 filed their Cross 

Objection on the grounds wherein they submitted that; 

(i) they had submitted Certificate of Chartered Accountant 

certifying that burden of service tax paid by them was iiot 

passed on to any other person 

(ii) after submitting the copy of Contract entered into with the 

Gujarat Council of Elementary Education (Service Receiver), 

stated that all the contract had been entered into before 

1.3.2015 and hence they were eligible to get refund. Further, 

annexed the copy of their Service Tax Return filed during the 

Financial Year 20 15-16. 

5. Hearing in the matter was held on 21.3.2018 wherein Shri R. 

Subramanya, Advocate, appeared on behalf of the respondent and orally 

explained his case in detail and also submitted the copy of Notification 

No. 9/20 16 ST as well as copy of Contract for consideration. 

6. I have carefully gone through the facts of the case on records, 

grounds of the appeal memorandum filed by the appellant and also the 

Cross Objection (written submission) filed and oral submission made at 

the time of hearing by the respondent. I take up the appeal for final 

decision. 
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Legal Position: 

1. Notification No. 25/2012-ST dated 20.6.20 12 Exemptions from Service tax — 
Mega Notifications — Notification No. 12/2012-S.T. superseded 

"12. Services provided to the Government, a local authority or a governmental authority by way of construction, 
erection, commissioning, installation, completion, fitting out, repair, maintenance, renovation, or alteration of- 

(a) a civil structure or any other original works meant predominantly for use other than for commerce, industry, 
or any other business or profession; 
(b) a historical monument, archaeological site or remains of national importance, archaeological excavation, or 
antiquity specified under the Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 of 1958); 
(c) a structure meant predominantly for use as (i) an educational, (ii) a clinical, or (iii) an art or cultural 
establishment; 

(d) canal, dam or other irrigation works; 
(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage treatment or disposal; or 
(I) a residential complex predominantly meant for self-use or the use of their employees or other persons 

specified in the Explanation 1 to clause 44 of section 65B of the said Act; 

2. Vide Notification No.06/2016-ST Dated 1.3.2015, E.No. 

12,item(a),(c) and (f) were omitted.(Relevant part is extracted 

below) 

"(ii) in entry 12, items (a), (c) and (f) shall be omitted;" 

3. Vide Notification No. 9/2016 ST Dated 1.3.2016 E.No. 12A was inserted in 25/2012 ST 

Dated.20.6.2012(Relevant part is extracted below) 

"(iv) after entry 12, with effect from the 1st March, 2016, the following entry shall be 

inserted, namely - 

"12A. Seri'ices provided to the Government, a local authority or a governmental authority 

by way of construction, erection, commissioning, installation, completion, fitting out, repair, 

maintenance, renovation, or alteration of- 

(a) a civil structure or any other original works meant predominantly for use other 

than for commerce, industry, or any other business or profession; 

(b) a structure meant predominantly for use as (i) an educational, (ii) a clinical, or 

(iii) an art or cultural establishment; or 

(c) a residential complex predominantly meant for self-use or the use of their 

employees or other persons specified in the Explanation 1 to clause (44) of 

section 65 B of the said Act; 

under a contract which had been entered into prior to the 1st March, 2015 and on which 

appropriate stamp duty, where applicable, had been paid prior to such date. 

provided that nothing contained in this entry shall apply on or after the 1st April, 2020;" 

4. SECTION 102. Special provision for exemption in certain cases relating to 
construction of Government buildings. — 

(1) Notwithstanding anything contained in section 66B, no service tax shall be levied or 
collected during the period commencing from the 1st day of April, 2015 and ending with the 29th 
day of February, 2016 (both days inclusive), in respect of taxable services provided to the 
Government, a local authority or a Governmental authority, by way of construction, erection, 
commissioning, installation, completion, fitting out, repair, maintenance, renovation or alteration 
of— 
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(a) a civil structure or any other original works meant predominantly for use other than for 
commerce, industry or any other business or profession, 

(b) a structure meant predominantly for use as — 

(i) an educational establishment; 

(ii) a clinical establishment; or 

(iii) an art or cultural establishment; 

(c) a residential complex predominantly meant for self-use or for the use of their employees or 
other persons specified in Explanation 1 to clause (44) of section 65B of the said Act, 

under a contract entered into before the 1st day of March, 2015 and on which appropriate 
stamp duty, where applicable, had been paid before that date. 

(2) Refund shall be made of all such service tax which has been collected but which would not 
have been so collected had sub-section (1) been in force at all the material times. 

(3) Notwithstanding anything contained in this Chapter, an application for the claim of refund of 
service e tax shall be made within a period of six months from the date on which the Finance Bill 
2016 receives the assent of the President. 

I find that the respondent entered into agreements/contracts with 

Government/Local authority/Government authority to undertake 

work/service as detailed in Para 12 of the impugned order. The 

mentioned work! services provided to the Government in relation to the 

construction work were previously exempted vide entry 12(a) and (c) of 

Mega Exemption Notification No. 25/2012-ST dated 20.06.2012, 

applicable from 01.07.2012 under the new levy of negative list based 

service tax. However, above said exemption entries were omitted vide 

Finance Act, 2015 and accordingly, a Notification No. 06/2015-ST dated 

01.03.2015 issued for withdrawal of the said exemption. Hence, with 

effect from 1st April 2015, services provided by the respondent to the 

Government, a Local Authority or a Governmental Authority became 

taxable. Accordingly, the respondent paid service tax on bills raised from 

01.04.2015 for above mentioned services provided to various 

Government Departments under the contracts claimed to have been 

entered into with them prior to 1st March, 2015. Such service tax is 

aggregating to Rs. 10,41,669/- on bills raised during the period from 

01.04.2015 to 29.02.2016 and interest amounting to Rs.21,533/- on 

delayed payment of such service tax under the above mentioned 

contracts. Further, through the Finance Act, 2016, the exemption in 

respect of such construction related services provided to the 

Government etc. has been restored to. Accordingly, Notification No. 

9/2016-ST dated 01.03.2016 has been issued to amend notification 

25/2012-ST dated 20.06.2012 so as to insert entry 12A, to exempt above 

stated services in respect of which contract had been entered into prior 
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to 1st March, 2015. However, in respect of such services provided and 

bills raised thereof by the assessee during the period from 01.04.20 15 to 

29.02.2016 (both days inclusive) to the Government, Local Authority, 

Governmental Authority etc., on which the service tax was paid by the 

service provider, a new provision i.e Section 102 was inserted through 

th Finance Act, 2016, to grant refund of the amount of Service Tax paid 

on such services during that period. Accordingly, the Respondent 

claimed refund of Rs. 10,41,669/- paid by them in respect of the 

services provided to the Government during the FY 20 15-16. 

Keeping the above mentioned legal provisions in mind, I proceed further 

to decide the appeal. 

7. I find that the core issue before me to decide is whether the 

refund allowed by the Adjudicating Authority under the impugned 

order is legally sustainable or otherwise in reference with the 

appellant plea. 

8. The first contention of the appellant that the respondent did not 

submit the copy of any contract entered into by them with the 

service receiver and contended that in absence of copy of contract, 

it can not be verified and ascertained that the respondent had 

provided the said construction service to the Government 

Departments under contract which had been entered into before 

01.03.2015 and on which stamp duty had been paid by them on or 

before 01.03.2015,which is a prime condition under sub-section (1) 

of Section 102 of the Finance Act, 1994. 

8.1 From the narration in the impugned order, I find that the refund 

claim in question was filed alongwith the documents viz. Copies of Work 

Orders and Copies of Service Tax payment challans, Copy of Sales Invoice 

and the same were forwarded to the Range officer and accordingly, Range 

Officer carried out the verification and submitted his/her verification 

report vide their letter dated. 20.10.20 16. Further, from the narration at 

Para 5 of the impugned order, I find that copy of contracts/agreements 

were not called for vide Query Memo dated 27.10.2016 but the 

Adjudicating Authority had ascertained the eligibility of the service in 

question on the basis of the given work order as mentioned in the 

impugned order at Para- 12. Further while comparing the narration of 

work given in the copies of agreement dated. 14.07.20 14 & 17.10.20 14 



9 F.No. V214/EA2/BVR/2017 

submitted by the respondent before me, with narration of work orders 

given in impugned order, I find that name and identification number of 

contract given is shown as Construction of (15) Additional Classroom & 

BRC Hall in Amreli district-package No. DIR/ACR/AMR/992 & 

Construction of classrooms (21Nos.) at different Primary schools in 

various villages of Amreli district-Package No. SSAM/ACR/AMR/884 

where as in the impugned order it is mentioned as Construction of (15) 

Additional Classroom & BRC Hall in Amreli district-package No. 

DIR/ACR/AME/992 & Construction of classfooms (15Nos.) at different 

Primary schools in various villages of Amreli district-Package Nos. 

SSAM/ACR/AME/884. The above anomalies lead to create confusion as 

both the work order are distinct or otherwise? Which are relevant to the 

refund in question? 

8.2 It is worthy to note that there is neither any specific requirement 

enumerated in the said Section 102 ibid that the refund claim should 

invariably be accompanied by the copies of the contracts nor any 

circulars/instruction issued by the department for the same. In view of 

the above facts, I find no force in the contention of the appellant and 

therefore, it is not sustainable in the eyes of law. However looking to the 

above factual anomalies been observed which may directly question the 

eligibility of claim under section 102 of the Finance Act, 1994, I feel it 

necessary to re-verify the same with the other supporting documents. 

9. On the contention of the appellant on the issue of unjust 

enrichment as inter-alia mentioned at para-3(ii) above, I find that in the 

present case, the refund claim sanctioned under the impugned order is 

in view of the provisions of Section 1 lB of the Central Excise Act, 1944. 

The relevant provisions of the said Section 1 lB is reproduced as under 

for better appreciation of the issue. 

Claim for refund of [duty and SECTION [1 lB. interest, if any, paid 

on such duty]. — (1) Any person claiming refund of any [duty of excise 

and interest, if any, paid on such duty] may make an application for 

refund of such [duty and interest, if any, paid on such duty] to the 

[Assistant Commissioner of Central Excise or Deputy Commissioner of 

Central Excise] before the expiry of [one year] [from the relevant date] 

[[in such form  and manner] as may be prescribed and the application 

shall be accompanied by such documentary or other evidence 

(including the documents referred to in section 12A) as the applicant 

may furnish to establish that the amount of [duty of excise and 

interest, if any, paid on such duty] in relation to which such refund is 
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• claimed was collected from, or paid by, him and the incidence of such 

fdutq and interest, if antj, paid on such duty! had not been passed on 

bt,' him to anti other person: 

Provided.. 

[Provided 

If on receipt of any such application, 

[(2). 

Provided that the amount of [duty of excise and interest, if any, paid 

on such duty] as determined by the [Assistant Commissioner of 

Central Excise or Deputy Commissioner of Central Excise] under the 

foregoing provisions of this sub-section shall, instead of being 

credited to the Fund, be paid to the applicant, if such amount is 

relatable to rebate of duty of excise on excisable goods 

(a)  

(19).... 

(c)  

(d) the [dutti of excise and interest, if anti, paid on such duttij paid  

by the manufacturer, if he had not passed on the incidence of such 

[duty and interest, if anu, paid on such duttj] to any other person; 

(e) the [dutt of excise and interest, if anti, paid on such duty/  borne 

by the buyer, if he had not passed on the incidence of such [duty and 

interest, if anti, paid on such duttj] to anti other person; 

(f) the [duty of excise and interest, if any, paid on such duty] 

borne by any other such class of applicants as the Central 

Government may, by notification in the Official Gazette, specify: 

Provided further that no notification under clause (f) of the first proviso 

shall be issued unless in the opinion of the Central Government the 

incidence of [duty and interest, if any, paid on such duty] has not 

been passed on by the persons concerned to any other person. 

From the underlined and bold portion of the said provisions of 

Section 11 B ibid, it is clearly transpires that the refund is admissible to 

the claimant if the incidence of such [duty and interest, if any, paid on 

such duty] had not been passed on by him to any other person. Thus, 

even the service tax is not collected but if the burden thereof is 

transferred to the service receivers, the doctrine of unjust enrichments is 

not satisfied. Thus, it is imperative to examine whether the respondent 

has charged the service tax and accordingly raised the liability to that 

extent on the service receivers in their books of accounts. 

9.1 From the facts on record, it is clear that the department did raise 

this issue of unjust enrichment in the Query Memo and asked for the 

Certificate from CA to the extent that the burden of service tax paid by 

them was not passed on to any other person. I find that the Adjudicating 

Authority has recorded his findings qn the issue at Para 15 (reproduced 

below for ready reference) of the impugned order. 
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I find that the claimant vide letter received in this office on 

8.11.2016 has submitted a C.A. Certificate issue by A.B.Kothiya & 

Co.(M.No. 107721) proving that the incidence of the Service Tax so 

paid by them has not been passed on to any other person. ". 

9.2 Further, on being gone through the Chartered Account 

Certification dated 5.11.2016 it is observed that certificate was issued in 

the following manner. 

"We have checked the following RA Bill of MIs Vraj Construction 

Co. situated at Block No. -4, 2nd  Floor, Sardar Pate 1 Shopping 

Center, Jilla Panchayat Road, Amreli-365601 and based on 

verification of following RA Bill and to the information and 

explanation given to us this is to certify that burden of service tax 

paid by Mis  Vraj Construction Co. on following RA bill is not passed 

on to any other person  

It is observed that the certificate was issued on the basis of 

verification of RA Bills and the information and explanations given to 

Chartered Accountant by the respondent, it does not suggest that what 

sort of information and explanation were sought for by the Chartered 

Accountant before issuance of the certificate; whether certificate was 

issued after going through the relevant Financial Records; whether 

Chartered Account had verified/re-confirmed the details as per his own 

proficiency in accounting skills. Further copy of agreement produced 

before me does not show any taxation clause. 

9.3 In view of the facts and discussion herein above, I feel it 

appropriate that this issue of unjust enrichment needs to be re-examined 

in light of my above observation so as to ascertain whether or not the 

incidence of service Tax paid had been passed on by him to any other 

person or service receivers. Further, it is also essential to examine 

whether or not the respondent has charged the service tax and 

accordingly raised the liability to that extent on the service receivers in 

their books of accounts. Hence, the matter needs to be remanded back to 

Adjudicating Authority for deciding afresh the above issue in light of my 

above observation after giving an opportunity of hearing to the 

Respondent.The Respondent is also directed to put all the evidences 

before the Adjudicating Authority that may be asked for by the 
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Adjudicating Authority when the matter is heard in remand proceedings 

in order to enable the Adjudicating Authority to decide the case a fresh. 

These findings of mine are supported by the decision of the Hon'ble 

High Court of Gujarat in the Tax Appeal No.276/2014 in the case of 

Commissioner, Service Tax, Ahmedabad V/s Associated Hotels Ltd, 

reported at 20 15(37) STR 723 (Guj.) and also by the decision of the 

Hon'ble CESTAT, WZB Mumbai in case of Commissioner of Central 

Excise, Pune-I Vs. Sai Advantium Ltd and reported in 2012 (27) STR 46 

(Tn.- Mumbai). 

10. In view of the facts and discussion herein foregoing paras, I set 

aside the impugned order in above terms and disposed off the appeal 

filed by the appellant accordingly. 

  

(Gopi Nath) 

Commissioner (Appeals) / 

Additional Director General (Audit) 

By R.P.Ad/Speed Post  

F.No. V2/04/EA2/BVR/2017 Dated .2018 

To, 

1. The Assistant Commissioner, Division- , CGST, 

Bhavnagar. 

(Formerly 'Service Tax Division, Bhavnagar-) 

2. M/s Vraj Construction Co. 

Block-4, 2nd  Floor, 

Sardar Patel Shopping Centre, 

Jilla Panchayat Road, 

Amreli-36560 1 

Copy to:- 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad. 

2) The Commissioner (Appeals), Central Taxes, Rajkot. 

3) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

havnagar. 

j-)" The Assistant Commissioner, GST & Central Excise, 

Division , Bhavanagar. 

5) The Superintendent, Range- , GST & Central Excise, 

ivision ,Bhavnagar. 

Guard File. 

7) Guard File for O/o the Additional Director General (Audit),Ahmedabad Zonal 

Unit, Ahmedabad. 


